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. INTRODUCTION

1. This essaydealschiefly with Act 36/2002,0f 8 Octoberamendingarticles
20 and 22 to 26 of the Civil Code (Codigo Civil, Cc).3It examinesthe successive

1 Many of the legal documentgjuotedfrom in this essaycan be viewed on the following
websiteshttp:Iwww boe.egBoletin Oficial del Estado)http:/Aww.congreso.es/(Congreso
delos Diputados)http:lIwww mju.esl(Ministeriode Justicia); http:Iwww.mir.esl(Ministerio
de Interior) http:llwww.mir.esl(Websiteof the Administracién Generaldel Estado);
http:/mww.extranjeria.info/inicio/index.htrfwebsiteof the Zaragozaassociatiorof lawyers
dealingwith issuesaffectingaliens).

2 BOE . 242 of 09/10/2002 Entry into force on 9 January2003.

3 Since 1998, various protocolshavebeensigned,somemodifying treatieson dual nation-
ality : the additionalprotocolbetweerthe Kingdomof Spainandthe Republicof Honduras
amendingthe Treaty on Dual Nationality of 15 June 1966, done "ad referendum"”at
Tegucigalpaon 13 November1999.BOE n. 289 of 03/12/2002;Exchangeof Notesof 10
Novemberand8 December1993constitutinganAgreemenbetweerthe Kingdomof Spain
andthe Republicof Hondurason the amendmenbf the Agreemenbn Dual Nationality of
15 June 1966.BOE n. 289 of 03/12/2002.

Provisionalapplicationof the additionalprotocol betweerthe Kingdomof Spainandthe
DominicanRepublicamendinghe Agreemenbn Dual Nationalityof 15March 1968,done



proposalsfor the reform of the regulationof Spanishnationality and focuseson the
new featuresthe recentlaw has introduced,in addition to a personalview of its
achievementgomparedo the previoussituationand future implications.

2. This is the sixth reform of legislationon Spanishnationality sincethe drafting
of the original Royal Decreeof 24 July 1889.1The original wording of 1889wasfol-
lowed by laws such as thoseof 15 July 1954,514/1975of 2 May,6 51/1982 of 13
July,7 18/19900f 17 December,85/19930f 23 December@nd29/19950f 2 November'O
and, mostrecently,Act 36/20020f 8 OctoberTl”

at SantoDomingo on 2 October2002. BOE n. 273 of 14/11/2002;Additional Protocol
betweerthe Kingdomof Spainandthe Republicof Colombiaamendinghe Agreemenibn
Dual Nationality of 27 June1979,done"ad referendum’at Bogotaon 14 Septembe 998.
BOE n. 264 of 04/11/2002;Additional Protocol betweenthe Kingdom of Spainand the
Republic of Bolivia amendingthe Agreementon Dual Nationality of 12 October 1961,
done at Madrid on 18 October2000. BOE n. 46 of 22/02/2002and 70 of 22/03/2002;
Additional Protocolbetweerthe Kingdomof Spainandthe Republicof Peruamendinghe
Agreementon Dual Nationality of 16 May 1959, done "ad referendum"at Madrid on 8
November2000.BOE n. 282 of 24/11 /2001Additional Protocolbetweerthe Kingdom of
Spainandthe Republicof Paraguayamendingthe Agreementon Dual Nationality of 25
June 1959, done"ad referendum’at Asunciénon 26June1999.BOE n. 89 of 13/04/2001;
SecondAdditional Protocolto the Agreemenbn Nationality of 28 July 1961 betweerSpain
and Guatemalaamendedy the Protocol of 10 February1995, done"ad referendum’at
Guatemal®n 19 November1999.BOE n. 88 of 12/04/2001andBOEN. 1190f 18/05/2001,;
ProvisionalApplication of the Additional Protocolbetweerthe Kingdom of Spainandthe
Argentine Republic amendingthe Agreementon Nationality of 14 April 1969, done at
BuenosAires on 6 March2001.BOEn. 88 of 12/04/2001Protocolamendinghe Agreement
on Dual Nationality betweerthe Republicof Ecuadoandthe Kingdomof Spainof 4 March
1964, doneat Quito on 25 August 1995.BOE n. 196 of 16/08/2000;Additional Protocol
betweenthe Kingdom of Spainandthe Republic of Nicaraguaamendingthe Agreement
on Dual Nationality of 25 July 1961, doneat Managuaon 12 November1997.BOEn. 24
of 28/01/1999;Additional Protocol betweenthe Kingdom of Spainand the Republic of
CostaRica amendingthe Agreementon Dual Nationality of 8 June 1964, done"ad refe-
rendum"in Madrid on 23 October1997. BOE n. 271 of 12/11/1998;SecondAdditional
Protocolto the Agreementon Nationality of 28 July 1961, betweenSpainand Guatemala,
amendedy the Protocoldated 10 February1995,done“ad referendum’at Guatemalan
19 November1999. BOE n. 88 of 12/04/2001and BOE n. 119 of 18/05/2001;Protocol
amendingarticle 3 of the Agreemenbn Nationality betweenSpainandGuatemalasigned
at Guatemalaon 10 February1995.BOE n. 158 of 01/07/1996.

4 Gazetteof 25 July 1889.

5 BOE of 16 July. SeeDecreeof 2 April 1955.BOE n. 143 of 23 May 1955.

6 BOE n.107,0f 5 May. SeeCircularDGRN of 22 May 1975,BOE of 24May 1975,Anuario
DGRN, 1975, pp. 343-349.

7 BOEn. 181, of 30 July. Seelnstrucciénde la DGRN of 16 May 1983 on Spanishnation-
ality (BOE n. 120, of 20 May).

8 BOE n. 302, of 18 December.Seelnstrucciénof 20 March 1991 on nationality (BOE
n. 73, of 26 March; correctionof errorsin BOE n. 74, of 27 March).

9 BOEn. 307, of 24 December.

1 BOE n. 264, of 4 November1995.

1 BOE . 242 of 09/10/2002 Entry into force on 9 January2003.



3. The aim of the recentamendmentwvas to improve article 42 of the Spanish
Constitution,which entruststhe Statewith the taskof safeguardinghe economicand
social rights of Spanishworkersabroad,by addingthe duty to gear statepolicy to
encouragingheir return. However, facilitating the preservatiorand transmissiornof
Spanishnationality is undoubtedly asis explainedin the statemenbf the purposeof
the law, a morethan effective mannerof complyingwith this duty andthis is indeed
the main objective of the law in question.

It shouldbe pointedout, owing to its repercussionsn the subsequenanalysisof
the reform, that article 42 doesnot draw a distinction betweenSpanishemigrants
born in Spainandthoseborn elsewherenor doesit distinguishbetweenemigrants
of Spanishorigin and thoseof Spanishdescent.Thesediscriminationsare however
usedby the makerof Act 36/2002to createa different regulatoryframeworkfor the
transmissionof Spanishnationality to children and grandchildren,which tingesthe
reform with unconstitutionality.In additionto the coreissue,it hasalsobeenneces-
saryto makethe necessaryegal retouchedo allow for the latestreformsintroduced
by the law on administrativeprocedurethe penalcodeandthe law on military service.

4. Indeed,the major challengeof the 21stcenturyis to find an interdisciplinary
approachto migratory flows, a complexphenomenon thas conditioningthe large-
scalesocial revolution of our time. However, the new law merely aimsto alleviate
someof the problemsemigrationposedin pastperiodsby attemptingto swell the
censugrolls of Spanishcitizenswith peoplewho would be Spaniardshad their par-
ents or grandparentiot beenforced to seeka future elsewhere.The Ministry of
Foreign Affairs puts the numberof peoplewho will benefitfrom this measureat
aroundonemillion twenty-five thousandpf whom someeighthundredandfifty thou-
sandlive in Latin America. The restare mainly basedin Europe.

5. Following the announcememf the reform, groupsof emigrants togetherwith
their children and grandchildrerresidingin variouspartsof the world, joined forces
with greatorganizationakuccesshanksto the Internet,demandingusticewith respect
to their accessto Spanishnationality. However, the fact that the regulatoryprofile
variesaccordingto degreeof connectionwith Spainestablishedn Act 36/2002 -an
aspectof the law that hasbeenchallenged -has dashedthe hopesarousedby the
reform at a time of seriouseconomiccrisis in someof the countriesof residenceof
the possiblebeneficiaries.On the otherhand, other groupsof foreign nationals,vic-
tims of the migration phenomenonhave beentotally overlookedby the reform, as
the opposition'samendmentgproposingintegration measureswere rejected.As a
result,ten daysbeforethe latestreform wasdueto enterinto force, the SocialistParty
in Congresgresentech new proposalfor modifying the regulationof nationality on
19 February.

6. Sincethe law enteredinto force, considerableparliamentaryactivity hasbeen
witnessed culminatingin the aforementioneaeform proposal.The governmenthas
receivedmany oral and written enquiriesconcerningthe numberof applicationsfor
Spanishnationality from children and grandchildrenof Spaniardsand on the appli-
cation of the recentprotocolsto the agreement®n dual nationality. Other questions
concernissuesrelating to aliens, such as the denial of requestsor exemptionfrom



visarequirementsand, asthe casemay be, from the requiremenbf acommunityres-
idence permit; theseapplicationsare filed by citizens of Galician origin who fulfil
the requirementdor acquisitionof Spanishnationality. All this leadsus to point out
that the debateon nationality, far from endingwith the law dealtwith in this essay,
is currently extremelytopical.

II. BACKGROUND TOREFORMACT 36/20020N
SPANISH NATIONALITY

7. The backgroundo the recentreform canbe tracedbackto 1996,whena series
of reform initiatives beganto be presentedy the various parliamentarygroupsbut
died down in view of the dissolutionof the Parliament(CortesGenerales)n 2000.
The reform was later taken up with a further threebills presentedoy the Socialist
ParliamentaryGroup on 20 February2001,'2by the PopularParliamentaryGroup 13
and by the United Left ParliamentaryGroup 14on 12 March and 15 October2001
respectively.The Committeefor Justiceand Home Affairs finally decidedto present
asingletexton 13 May 2002." Its passagehroughparliamentwasvery fast: it passed
through Congresswith a few modificationsand the full text was approvedby the
Senatewhich rejectedthe 54 amendmentgproposed.

8. Let us first examinethe proposalsof the oppositiongroupsthat were rejected
before going on to analyzethe measuredhat were approvedin the following para-
graph. 16The proposalscan be summedup asfollows:

A) Greateremphasiniussoli (havingbeenbornin Spain)whenattributing Spanish
nationality, togetherwith a further link suchashaving one foreign parentresid-
ing in Spain.

B) Reductionof thetime periodfor naturalization:1. Fromtento five yearsin general.
2. From five to two yearsfor statelesgpersonsand EuropeanUnion nationals.

C) Abolition of the renunciatiornof previousforeign nationalityuponacquiringSpanish
nationality.

D) Abolition of residenceequirementdor all thosewho regainSpanishnationality.

Doctrinehasalsoproposedrariousmodifications,somesubstantiabnd othersmerely
technical, which would amountto a deepreform of the whole nationality system.
Theseinclude removing the nationality systemfrom the Civil Code andregulating

Z BOCG, Congreso ddos Diputados VIl Legislatura,SerieB, n. 115-1,0f 9 March 2001.

" BOCG, Congreso déos Diputados VIl LegislaturaSerieB, n. 122-1,0f 16 March2001.

U BOCG, Congreso désDiputados VIl Legislatura,SerieB, n. 168-1,0f 26 October2001.

5B Bill modifying the Civil Codein respectof nationality of 9 May 2002, submittedby the
Committedfor JusticeandHomeAffairs (BOCG, CongresalelosDiputadosVIl Legislatura,
SerieB, n. 241-1, of 16 May 2002).

¥ An in-depthtreatmenbf the backgroundo thereformcanbefoundin A. AlvarezRodriguez,
"Principiosinspiradores..", quotedfrom pp. 48 and .



it by meansof a speciallaw that has often beencalled for" in orderto put an end
to the patchinesof the latestreforms.

Most of the rejectedproposalsoutline measureso integratethe foreign immigrant
populationby shorteningthe minimum periodsof residenceestablishedor the acqui-
sition of Spanishnationality. | will merelyremark -sincethis is not the purposeof
this essay thattheintendedintegrationis not alwaysachievedy obtaininga Spanish
nationality documentirather,it shouldbeginmuch earlier, throughthe law on aliens.
If emphasisis placedon the progressiveachievemenbf the principle of equality
while they are aliens, accessto nationality will not be necessaryand the possible
harmful effectswith respecto their original nationalitywill thusbe avoided.In short,
we will avoid turning theminto foreignersin the own country - an unjust situation
that wasenduredby our Spanishancestorsaandwhich we arestill attemptingto rem-
edy, more than sevendecadedater.

9. We might point out, as an initial judgement,that thereis little new in the new
law. It revivesin somecasesandprolongsin otherscircumstanceslreadyenvisaged
in previoustexts. Indeed,the currentreform of article 2018 was introducedin the
interim provision of Act 18/1990althoughgiven the time limits, it is currently not
valid. 19And the currentarticles 24 and 26 resuscitateahe possibility of dual nation-
ality as a result of emigrationwhich was provided for in Act 51/1982and buried
whenAct 18/1990enteredinto force.2°In addition, the currentarticle 24.321envis-

agesthe reincarnationof the old Cc article 26 accordingto the wording established
in the Act of 15 July 1954.22

SeeA. LaraAguado'gpassionateriticism of Act 32/2002'Nacionalidace integridadsocial”

(A propositode la Ley 36/2002,de 8 de octubre),in La Ley, n. 5694, of 10 Januarypp. 1

andff.; E. Sagarralrias "Modificacién de la regulaci6nde la nacionalidadcespanolaen el

Codigo Civil", http:/Aww.extranjeria.info/inicio/index.htm.

z "Art. 20.IT he following personshallbeentitledto chooseSpanishationality ...b) Those
whosefatheror motheris of Spanishorigin andwasbornin Spain”

1 "Interim provisionof Act 18/1990,0f 17 DecemberPersonsvhosemotheror fatheris of
Spanistorigin andwasbornin Spainmay applyfor Spanismationalitywithin threeyears
from the entry into force of this Act. In orderto exercisethis right the personin question
mustresidelegally in Spainat the time the applicationis submitted.However,he or she
may be exemptedfrom this requirementunder article 26.1.a)of the Civil Codefor the
recoveryof nationality". The periodwas extendedoy Act 29/1995,0f 2 November,until
7 January1997.

D SeehestudiesonAct 51/1982in J. C. FernandeRozasPerechalela nacionalidadMadrid,
1982;J. M. Espinar VicentdDerechdnternacional privadd.a NacionalidadGranada;1988.
A. AlvarezRodriguez;'Nacionalidady emigracion"Madrid ,La Ley, 1990;J. Gil Rodriguez,
La nacionalidacespanolg los cambiodegislativos,Madrid, Colex, 1993. Severalauthors,
Comentariosa lasreformasde nacionalidad/ tutela, Madrid 1986, Tecnospp. 17-173.

21 "Art. 24.3 Personsborn and residing abroadwho possessSpanishnationality througha
Spanishfather or motherwho were also born abroad,whenthe laws of their country of
residenceattributeto themthe citizenshipof that country, shall lose Spanishnationality if
they do not statetheir wish to keepit to the Registramwithin a periodof threeyearsfrom
reachinglegal ageor becomingemancipated.”

2 "Art. 26. Personshorn and residing abroadwho possessSpanishnationality througha



im.  MAIN MODIFICATIONS

10. TheimprovementhatAct 36/2002is intendedto maketo the SpanishConsti-
tution involvesthe following modifications:

A) Relatingto the right of option

As for right of option, the circumstancegor acquisitionof nationality by this means
are extendedo personswith at leastone parentof Spanishorigin bornin Spain;no
time limit [art. 20.1 b)] or agelimit (paragraph3 of art. 20) is establishedor such
persons nor is the place of birth of the beneficiarytakeninto account.As we have
seen,this circumstancewas envisagedn the previouslegislationthoughit expired
on 7 January 1997 .23The novelty mainly lies in the abolishmentof the periods of
preclusionand the requirementf residingin Spain.

Therefore,in orderfor the fatheror motherto be entitledto transmittheir Spanish
nationality, they mustbe of Spanishorigin andbornin Spain. It is not sufficient sim-
ply for a parentto be Spanish.

11. Two circumstancegliscriminateSpaniardsor the purposeof transmissiorof
nationality: a) whetheror not this is their nationality of origin and b) place of birth.

a) With respectto the first distinction (nationality of origin), it shouldbe pointed
out that it was following the first post-constitutionalreform brought aboutby the
1982 Act that it acquiredits currentnaturebasedon the framework establishedn
article 11 of the SpanishConstitution:

"1. Spanishnationality is acquired,retainedandlost in accordancewith the pro-
visions of the law.

2. No personof Spanishorigin may be deprivedof his nationality.

3. The Statemay negotiatedual-nationalitytreatieswith Latin Americancoun-
tries or with thosewhich havehad or which have speciallinks with Spain.In
thesecountries,Spaniardsnay becomenaturalizedwithout losing their nation-
ality of origin, evenif said countriesdo not recognizea reciprocalright in
their own citizens".

The sameConstitutiongoeson to discriminateSpaniardsn art. 60 whenit states:

"Art. 60. 1. The guardianof the King during his minority shall be the persondes-
ignatedin the will of the late King, providedthat he is of age and Spanishby
birth. (...)".z4

Spanishfatheror motheralsobom abroad,althoughthe laws of their country of residence
attribute them citizenship of that country, shall not lose their Spanishnationality if they
expresslystatetheir wish to keepit to the Spanishdiplomatic agentor consul, or, failing
that,in aduly authenticatedocumentddressetb the SpanistMinistry of ForeignAffairs.”
2B Seesupranote (21).
2 Art. 14. Spaniardsireequalbeforethe law andmaynotin anyway bediscriminatechgainst
onaccounbfbirth, race,sex, religion, opinionor any otherconditionor personabr social



12. The prevalenceof the personof Spanishorigin as the holder of rights with
respecto nationalityvis-a-vis his descendentsanbefound not only in the new right
of option introducedin art. 20.1 b) of Act 36/2002,but alsoin the acquisitionof cit-
izenshipthrough residenceprovidedin art. 22.2. f) andin the loss of art. 25 and
recoveryof art. 26. Thesediscriminationswhich, in our opinion, fall outsidethe con-
stitutional framework establishedn the SpanishConstitution,reflect a covert mis-
trust of changesof nationality that springsfrom a generalcaution about foreign
nationals

13. The distinction betweenpersonsof Spanishorigin andSpanish descemaised
the issueof possibleunconstitutionality -incompatibility with art. 14 of the CE -
and it was statedthat the distinction is limited to the right to nationality, that is, to
the specific frameworkenshrinedin art. 11C E. Beyondthe right to nationality, any
inequality in the entitlementto or exerciseof the rights springingfrom the notion of
nationality of origin would amountto a discriminationcontraryto article 14 of the
Constitution .268/arious opinionshavebeenexpressedboutthe unconstitutionalityof
the new provisionsintroducedby Act 38/2002,of which arts.20.1.b)and22.2.1) lay
down nationality of origin as a requirementfor a right of transmissionthat is not
found in the permittedframework of the CE. It hasbeenstatedthat a differencein
treatmentcould only be justified if a rational, objective and reasonabldlifference
could be found betweerpersonsf Spanishorigin andpersonswho acquiredSpanish
nationality and if the introduction of sucha differencewere necessaryo achievea
highergoodthanthat which is harmedby constrainingthe rights of naturalizedper-
sons -thatis, if the meanschosenwere proportionalto theendsought

14. Furthermore eventhe discriminationspermittedby art. 11.2 CE, suchasthe
penalizationof deprival of Spanishnationality whenit is not the nationality of ori-
gin, aslaid down in the repealedart. 25.1 of the Cc, havedisappeareas this penal-
ization was abolishedby LO 10/1995,0f 23 November reformingthe PenalCode.z8

15. Finally, continuingwith our interpretatiorof the law accordingto the Constitution,
art. 42 CE, which providesthe basisfor the reform introducedby Act 32/2002 -as
is expresslydeclaredin the statementof purposez9 -doesnot distinguishbetween
personsof Spanishorigin and personsof Spanishdescent:

circumstanceM. Fernandez-ernandez;'El principio de igualdady su incidenciaen el
nuevoDerechoespanole la nacionalidad’'REDI, vol. XXXV, 1983, pp. 432 andff.

75 Attentionwasalsodrawnto thesediscriminationsn connectiorwith the 1982law by J. C.
FernandezRozas,"La reformadel Derechoespanolde la nacionalidad",n Cursosde
Derechointernacionalde trtoria Gasteiz,1983, Universidaddel PaisVasco, Servicio de
Publicaciones 1984, p. 437; E. PerezVera, "La Constituciénde 1978y el Derechointer-
nacionalprivado. Normasenmateriade nacionalidad/ extranjeria” RDP, 1982,p. 8 andif.

2 J. D. GonzalezCampos,'Comentarioal art. 17 del Codigo Civil', in Comentarios las
reformas ..cit., p. 21.

Zr A. LaraAguado,“Nacionalidade integracién ..."op. cit., p. 5.

B BOE n. 54, of 2 March 1996.

A Seesubparagrapi.



"Art. 42. The Stateshall be especiallyconcernedvith safeguardinghe economic
and social rights of Spanishworkers abroad,and shall direct its policy towards
securingtheir return”.

Therefore,it is difficult to find a constitutionalbasisfor differentiatingbetweenemi-
grantsaccordingto their classof Spanistcitizenshipor, aswe shall see,on the grounds
of their place of birth. We assumehat casesof Spanishnationalswho were bornin
Spainduring the yearsof massemigrationandwho arenot of Spanishorigin or birth
arefew andfar between;the lawmakercould thereforehave omittedthe referenceo
nationality of origin without seriousrepercussion®n the intendedaim and would
thus have avoidedthe unconstitutionalovertonesthat sully the reform.

16. a) Therequiremenbf havingatleastone Spanishparentbornin Spainin order
for the right of transmissionof Spanishnationality to be establishechas had major
social repercussions,3@sit hasexcludedthousand®f grandchildrerof Spanishemi-
grantswhosechildrenwerebornin exile. The requiremenbf having at leastonepar-
entbornin Spainlaid downin art. 20.1b) is clearly designedo discriminatebetween
personsof Spanishorigin on the groundsof their placeof birth. A paradoxicalsitu-
ation could arise amongemigrantfamilies: the offspring of the childrenborn to the
emigrantcouplein Spaincould opt to chooseSpanishnationality without havingto
residein Spainand without havingto go throughthe procedurefor aliens (circum-
stanceprovidedfor in art. 20.1 b); howeverthe brotherand sistersborn in the coun-
try of destinationwill notenjoy the sameright to transmitSpanishnationalityto their
children, who belongto the categoryof personsentitledto apply for nationality after
oneyear'sresidencean Spain,aslaid downin art. 22.2.f), which we shall examine.

A different caseis that of a womanborn in Russiain 1954, who optedto claim
Spanishnationalityin 1993 on the groundsthat her fatherwas of Spanishorigin and
born in Spain, as establishedn the third interim provision of Act 18/1990, of 17
December.Her claim was not recognizedas she was refusedexemptionfrom the
requiremenbf residingin Spainlaid down by article 26, thenin force. This Russian
citizen could have submitteda fresh claim, this time without the needto reside
in Spainor requestexemptionfrom the residencerequirement,following the entry
into force of Act 29/1995, of 2 December,until 7 January1997, the datethis right
expired. However, she submittedher applicationon 30 Septemberl998, andit was
again rejected .31She could now submita claim for the third time with full guaran-
teesof successas her circumstancesre providedfor in art. 20.1b) of the law now
in force.

P Ontheinappropriatenessf drawingadistinctionbetweerpersonf Spanistorigin accord-
ing to their placeof birth seeJ. M. EspinarVicente,La nacionalidad/ la extranjeriaen
el sistemguridico espafiol,Madrid, 1994, pp. 102-103.

3l Resolutionof the DGRN of 27 September1999. SeeA. Marin, "La adquisicionde la
nacionalidacespanolgor opcibnenla recientedoctrinaregistral"in Boletin de Informacién
del Ministerio deJusticia,n. 1925, 15 Septemberpp. 28-62.



17. However, suchis not the caseof the 50,000direct descendantsf the thou-
sandsof Civil War exiles who haveformed an associationo demandthey be rec-
ognized as Spanishcitizens.32The Morados group, made up of children and
grandchildrerof Spanistrefugeesdemandedhatthe OmbudsmanEnriqueMugica,
lodge an appealwith the Constitutional Couriagainstthe reform of the currentlaw
asit deniesSpanishpassportgo childrenof Spanishcitizenswho are descendantsf
exilesborn outsideSpain;they likewise called for an "integratedpolicy" of financial
assistancdor exiles who are still living and the right to vote for the children and
grandchildrenof those Spaniards.”

The Ombudsmardismissedhe group'sclaim, arguingthatthe Constitutiongrants
the Legislaturethe powersto decidewho is entitledto Spanishnationality, and that
the fact that Congresshaspasseda reform establishinghat only the children of per-
sonsof Spanishorigin (bornin Spain)may acquireSpanishnationality doesnot con-
tradict the Constitution.However, let us not forgetthatart. 11d oe snot extendto the
rights of the descendantsf Spanishnationals.

The new proposalfor a reform submittedby the Socialistparty in February2003
attemptsto remedythis inequalityregardingthe right to passon Spanishnationality
dependingon whethera parentor grandparen{personsof Spanishorigin) wasborn
in Spainor abroadby eliminatingthe requiremenbf havingbeenbornin Spainestab-
lishedin art. 20.1 b).

B) Relatingto acquisitionthroughresidence

As regardsacquisitionof nationality throughresidence:

18. Personsnot born in Spainhaving at leastone grandparenbf Spanishorigin
(art. 22.2.f) may acquireSpanishnationality by residingin Spainfor oneyear.34The
previouswording only includedpersonsnot born in Spainhaving at leastone par-
ent of Spanishorigin. The reform extendsto grandchildren personshaving a par-
entwho is of Spanishorigin but wasnotbornin Spain,asmentionedn the previous

‘2 http:ImvwwnodoSO.orgldespagelEventoslreconocidos.htm.

" Accordingto thedocumensubmittedoy Morados'coordinatorgeneralthe MexicanAlvar
Acevedo,to Enrique Mugica's office, the recentreform of the Civil Codein respectof
acquisitionof nationality is a "major injusticeto Spanishpeopleliving overseas'and, in
particular, to the descendentsf the thousandof Republicansvho fled to the Americas
during the Civil War and postwar.That s, the thousand®f grandchildrerof thoseexiles
will neverpossessheir ancestorstitizenship,asthe vastmajority of those50,000mem-
bersof Moradosare childrenof Spaniardsvho wereborn abroadduring the first yearsof
their parentsforcedexile. Accordingto Morados,the questionlies in thefactthat, whereas
the economicemigrantswere able to registertheir children as Spanishcitizens with the
consulatesn Latin America, the political exiles were deniedthis right, and their descen-
dantswere accordinglyforcedto adoptthe nationality of the hostcountry.

3 Evenif the subjecthad beenbornin Spain, his or her circumstancesvould be classified
undersubparagraph) of the sameprecepiwith the sameright to Spanishationalitythrough
residence.



paragraphand personswith foreign parentsbut grandparent®f Spanishorigin. For
the purposeof the law, the term born clearly refersto place of birth as opposedto
biological descentlt thereforeincludesadoptedpersonswho generallyhavedifficul-

ties establishingheir placeof birth owing to the confidentialnatureof adoptionfiles.3s

19. The lawmakerassumedhat thesesubjectshave a weakerlink with Spanish
culture owing to involuntary circumstancesuchas their father, motheror grandpar-
ents of Spanishorigin being born outside Spain. In this connectionwe should bear
in mind, first, that the grandparent®f thesepeoplefled the country and therefore
could not choosewhere their children were born and, second,that the legislation
of their countriesof destinationexerteda certainpressureasregardstransmissiorof
nationality and, third, that Spanishlegislation of the time encouragedhe loss of
Spanishnationality for thesepersons.

Act 36/2002requiresthesesubjectsto residein Spainfor a year; and art. 22.3
establisheghat this residencemustbe legal,'6 continuedand take placeimmediately
prior to submissionof the applicationfor citizenship.Furthermore accordingto the
legislation of the RegisterOffice the subjectmust prove his or ber good civic con-
duct and a sufficient degreeof integrationin Spanishsociety (art. 22.4).

20. Thesesubjects'accesdo Spanishnationality is easierif they are minors and,
in addition, if their parentsrecoverSpanishnationality,asthey would thereforecome
underthe patriapotesta®f a Spanishnationalandenjoytheright of option laid down
in art. 20.1 b) Cc. This brings us to anotherdiscrimination -in this caseon the
groundsof the subject'sage,as a 15-yearold minor may exercisea right of option
without havingto residein Spain,whereasan 18-yearold lacks this right.

3 A. LaraAguado,"Nacionalidade integracién...", op. cit. p. 7.

'6 Seearts. 25 and 27 of LO 4 and 8/20000n the rights andfreedomsof aliensandart. 8 of
RD 864/2001,0f 20 July (BOE of 21 July and6 October).Exceptionsin art. 49.2 g): In
exceptionakircumstanceshe authoritiesmay grantexemptionfrom the requiremenbf a
visa accordingto paragraplb of article 51 of theseRegulationsprovidedthe applicantis
not acting in bad faith and meetsone of the following requirements:...g) Personsof
Spanistorigin who havelost their Spanismationality. Regardingaccesso thelabourmar-
ket, seeart. 41j) of LO 4 and 8/2000establishinghatwork permitsshall not be required
of "personsof Spanishorigin who havelost their Spanishationality. Seea recentreview
of this issueby S. Alvarez Gonzalez,'La concesiorde la hacionalidadespanolaor resi-
denciaa los estudiantegxtranjeros'in DerechoRegistrallnternacional.Homenajea la
memoriadel profesorRafaelArroyo Montero, Madrid, 2003,pp. 363 andff. The proposed
amendment$ the draft OrganicLaw on specificmeasuresn public safety,domesticvio-
lence and social integrationof aliensattemptto remedythe problemsof the children and
grandchildrerof personsof Spanishorigin being classifiedas aliensby allowing themto
enter Spainmerely with documentgproving their identity andkinship and entitling them
to residepermanentlyin Spainautomatically,without havingto go throughthe procedure
of periodsof temporaryresidencgBOCG of 13 May 2003,n. 136-8).



C) Relatingto loss of nationality

21. Loss of nationality due to changedcircumstanceshas also undergonesome
modificationswhich, aswe have seen,directly influencethe volume of casesof dual
nationality, which are growing as a result of the mechanismf "declarationof con-
servation"of the original Spanishnationality andthroughthe elimination of the need
to renouncethe foreign nationality in certaincases.

1. Exceptionto loss of Spanishnationality throughthe "declarationof
conservatioh"

The generalrule governingloss of Spanishnationality is laid down in art. 24.1 ab
initio:
"Art. 24. 1. Emancipateghersonshabituallyresidingabroadwho voluntarily acquire
anothemationality or useexclusivelythe foreign nationalitythey hadbeforeeman-

cipation shall lose Spanishnationality. This loss shall take placethreeyearsfrom
acquisitionof the foreign nationality or from emancipation”.

22. The exceptionto this generalrule is laid downin the sameart. 24, which goes
on to establishthatthe Spanishnationality of origin canbe keptif the subjectmakes
an expresgleclarationto this effectbeforethe Registrarwithin threeyearsfrom the
acquisitionof the foreign nationality or from emancipation:

a) Emancipatedpanishnationalshabituallyresidingabroadwho voluntarily acquire
anothemationality or useexclusivelythe foreign nationality they were attributed
beforeemancipation.

From the date of their reachinglegal age or becomingemancipated:

b) Spanishnationalsbornandresidingabroadwho posses$Spanisiationalitythrough
a Spanishmotheror father,alsoborn abroad,whenthe laws of the country of res-
idenceattributetbem the nationality of that country (art. 24.3). Accordingto the
secondadditional provision of the reform law, this causeof loss shall only be
appliedto thosewho reachlegal ageor becomeemancipatedfter the presentict
entersinto force.

If they fail to file a declarationof conservationthey will lose their Spanishnation-
ality oncethe aforementionecperiod expires. This precautionaims to preventthe
artificial perpetuatiorof generation®f Spaniardsdavinglittle connectiorwith Spain
and no particularinterestin keepingtheir Spanishnationality.

2. Exceptionto loss of foreign nationality through non-renunciation

23. The new law preservegshe requirementthat subjectswho acquire Spanish
nationality renouncetheir foreign nationality, despitethe proposalsthat such
a requirementbe abolisheddue to legal ineffectivenessas it is the foreign law
that establisheghe causesfor loss of the foreign nationality, not the Spanish



Civil Code. Until now, renunciationwas symbolic and constituteda commitment
madeby theindividual not to useany othernationality otherthan Spanishnationality.3'

However, greatimportanceis attachedo this in the 2002 reform with respectto
keepingthe acquiredSpanishnationality. Accordingto art. 25, Spanishcitizenswho
are not of Spanishorigin shall lose their Spanishnationality: a) If, during a period
of threeyears,they use exclusivelythe nationality which they had renouncedupon
acquiring Spanishnationality.

24. However, there are exceptionsto this rule which entail acceptanceof dual
nationality by the Spanishlegislation. Suchis the caseof:

a) Nationals of Latin American countries,Andorra, the Philippines, Equatorial
Guineaor Portugalwho acquire Spanishnationality (art. 23.b) in relation to
art. 24.1 infine).

b) Aliens who recoverlost Spanishnationality (art. 26).38

25. In neitherof thesecasesis the subjectrequiredto renouncehis or her previ-
ous nationality, and may thereforehave dual nationality. This samerule extendsto
foreign nationalsaiming to recovertheir Spanishnationality by ancestrythathasbeen
lost due to the circumstancegslescribedin art. 24 or 25, exceptthat in the second
case(art. 25) they mustfirst obtain an authorization,which is grantedat the gov-
ernment'discretion(art. 26.2). Therefore,a personwho haslost his Spanishnation-
ality throughcontinuingto usetheforeign nationalityherenouncedart. 25.1 a)] may
recoverSpanishnationality without having to renouncethe foreign nationality pro-
vided he or sheis grantedauthorizationby the governmentand cannotbe classified
accordingto the circumstance®f loss specifiedin art. 25.1 a).

26. However,subjectswho acquireSpanishnationalityby losing the foreign nation-
ality they possesseday recoverthis lost nationality in the future if the laws of that
country so permit, keepingtheir Spanishnationality if they file the relevantdeclara-
tion with the Registrampursuantto art. 24.1Cc. Although we do not believethat this
was intended,we understandhat this provision may becomea meansof acquiring

" Accordingto art. 23 Cc, which hasnot beermodified: Anyoneacquiring Spanishationality
throughright of option, letter of naturalizatioror residencemustcomplywith the following
requirementsa) the personagedover fourteenand capableof making a statementnust
swearor promiseloyalty to the King and obediencdo the Constitutionand laws; b) the
samepersonmustrenouncehis or her previousnationality. Nationalsof the countriesmen-
tionedin paragraphl of article 24 are exemptedrom this requirementc) The acquisition
mustbe enteredn the SpanishRegisterOffice.

39 Inthe caseof emigrantsor childrenof emigrantsfollowing thereformof 1995which abol-
ishedthe requiremenbf residingin Spain,suchpersonsieedonly submita declaratiorof
recoveryandenterthe recoveryin the RegisterOffice. Otherforeign nationalswishing to
recoverSpanishnationality are requiredto residelegally in Spain,thoughthey may be
exemptedrom this requiremenby the Ministry of Justiceowing to personatircumstances.
P. JuarezPerez,"Modificacién del artfculo 26 del C6digo Civil por la ley 29/1995,de
2 de noviembre".Note in REDI, vol. XLVIIl, (1996), 1, pp. 506-509.



dual nationality for immigrants who acquire Spanishnationality and subsequently
recovertheir lost foreign nationality. No doubtthe strict applicationby the DGRN of
art. 25.1 a) will disallow suchan interpretation.

27. Finally, we may come acrossanothercaseof dual nationality: Spaniardsvho
acquirethe nationalityof Latin Americancountries Andorra,the Philippines,Equatorial
GuineaandPortugal.Suchcasesare exceptiongo the generalrule of loss of original
Spanishnationality. These subjectswill only lose their Spanishnationality if they
expresslyrenounceit.39

D) Othermodificationsderivingfrom Act 36/2002

28. Other modificationsintroducedby the law include the elimination of the fol-
lowing concepts:

a) The entitlementof personswith asylumto apply for Spanishnationality through
residencehas disappearedrom art. 22.1, as a result of the recognitionof such
personsashavingrefugeestatusin Act 9/1994,0f 19 May40modifying Act 5/1984,
of 26 March, regulatingright of asylumandrefugeestatus.

b) Lossof nationalityby personsnot of Spanishorigin througha final judgmenthas
beeneliminatedfrom art. 25.1 in consonancavith the elimination of that penalty
asaresultof LO 10/1995,0f 23 November passingthe new PenalCode.4'

¢) We shouldalso mentionthe removalfrom art. 26.2 of the Cc of the requirement
of governmentauthorizationin orderfor personswho lost their Spanishnation-
ality without completingmilitary serviceor substitutecommunity to recoverit,
following the abolishmenof this obligation asfrom 31 December2001 pursuant
to Act 17/1999,0f 18 May, on the regulationof armedforcespersonnein rela-
tion to Royal Decree247/2001,0f 9 March.42

39 Inthis connectionit is interestingto examinethe precautiongakenin the recentprotocols
to dual nationality agreementinfra note 3.

40 boxn. 122 and 131 of 23 May and2 JuneandRD 203/1995,0f 10 Februaryapproving
the enablingrules (BOE n. 52 of 2 March).

' BOE n. 281, of 24 November.

& This modificationregardingmilitary servicehasaffectedotherinternationatreatiesto which
Spainis a party, suchas: Conventionon military servicewith CostaRica, of 21 March
1930(adoptedby alaw of 13 February1935); Conventionon military servicewith Bolivia,
de 28 May 1930 (adoptedby alaw of 13 February1935); Conventionon military service
with Argentina, of 18 October 1948 (ratified by an instrumentof 24 February 1984);
Conventionon military servicewith France,of 9 April 1969 (ratified by an instrumentof
25 August 1969); Conventionon military servicewith Italy, of 10 June 1974 (ratified by
aninstrumentof 4 September1977); Conventionof the Council of Europeon the reduc-
tion of casesof multiple nationality andmilitary obligationsin casesof multiple national-
ity, doneat Strasbourgn 6 May 1963(ratified by aninstrument 022 June1987);Protocol
of 24 November1977 amendinghe Conventionof 6 May 1963on the reductionof cases
of multiple nationality andmilitary obligationsin casesof multiple nationality, ratified by
aninstrumentof 17 August 1989.



29. Finally, Act 36/2002incorporatesa first additional provision defining admin-
istrative silencein certainnationality casesasfollows:

"A decisionon an applicationfor nationality throughresidenceandfor exemption
from the requirementof legal residencein order to recover Spanishnationality
shall be reachedwithin a year at most from the date the applicationis received
by the relevantauthority. If no expressdecisionis issuedafter this periodit shall
be understoodto have beerdismissedin accordancewith the secondadditional
provision of the RegisterOffice Law".

We will end this brief commentarywith a doubtasto the scopeof the provisionin
Act 26/2002repealingthe secondinterim provision of Act 29/1995, which estab-
lishesthat:

"Spanishwomenwho havelost their Spanishnationality throughmarriagebefore
the entry into force of Act 14/1975,shall be ableto recoverit pursuantto article
26 of the Civil Code, in the caseof emigrantsand children of emigrants".

30. It is logical to think that interim provisions are dependenton the laws that
give rise to themandthatif Act 29/1995hasbeenrepealedwe might initially think
that the sameappliesto its interim provision. However, if this is the case,we are
dealingwith a situationof inequality andinjustice deriving from an unconstitutional
regulationthe redressabf which we do not believeto be opposedto the provisions
of Act 36/2002,and suchan oppositionappearsessentiafor the repealingprovision
of the aforementionethw to be effective. Therefore we believetherearelegal grounds
for ensuringthat the secondinterim provision of Act 29/1995remainsin force, even
thoughits future interpretatiorwill dependon the legal agent -onceagain,another
magnificentopportunityto remedyoneof the problemsdatingfrom the pre-Constitutional
erahasbeenwasted.

[1l. CONCLUSIONS

In conclusion,while we cannotregardthe new law asentirely positive, we mustrec-
ognizethe appropriatenessf someof the measuresdopted.Thesemeasureswhile
remedyingsomeof the problemsof Spanishemigrants have alsocreatedmarkeddis-
criminatory divisions in many families whosemembersare not entitled to the same
right to passon Spanishnationality. Thesediscriminationsare basedon factors of
dubiousconstitutionalitysuchas "Spanishorigin" and place of birth.

The costof legislativereform shouldbe optimized,thoughin this casemanyissues
havebeenleft unsolved.One of these,which we believeto be particularly interest-
ing, is how the regionalauthoritiesdeal with the integrationof groupsof immigrants
from thejoint perspectiveof alien law and nationality; this calls for a more unhur-
ried and coherentdebatein coordinationwith the legislationof their countriesof ori-
gin. Sucha study should take into accountthe legal repercussionghat accessto
Spanishnationality hasfor groupsof immigrants as a measureof integrationfrom
the perspectiveof the laws of their countriesof origin. Now that Spainis no longer



a country of emigrants,we cannotallow immigrantsto turn up on Spanishsoil in
the sameunfair conditionsenduredby the Spaniardsvho were forced to leave/flee
Spainandwhich we are still attemptingto alleviate.We do not believethat the inte-
gration of foreign nationalsshould necessarilyinvolve the acquisitionof Spanish
nationality asis often heardin parliamentaryanddoctrinaldebatesThis could cause
immigrantsto lose many rights, suchastheir nationality of origin, the right to pass
on to their children the nationality that definestheir identity and alsothe loss of the
rights inherentin nationality, suchasthe right to vote. We believethat being forced
to work in anothercountry -asituationthat stemsfrom necessityratherthanchoice -
should not deprive them of the possibility of remainingboundto their origins and
identity with sufficient authority. It follows that integrationshouldinvolve a scrupu-
lous treatmentof the humanrights of all peopleregardlesof their nationality, set-
ting up proper channelsof intercultural exchangeto ensurepeacefulcoexistence
without the needto impose Spanishnationality if this makesthe subjecta foreigner
in his own country -a situationthat is evenharder,if sucha thiug is possible,than
being a foreignerin his country of destination.

Finally, this new period that has beenusheredin by the new bill that hasbeen
presentedshould also help incorporateinto that samelaw questionsof provenance
relatingto nationality which are currently dealtwith in diverselegal textsandin the
rules of the Registrar,from which some of the incoherenciesstemmingfrom the
changingrules of the Civil Codeare derived.
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1. INTRODUCTION: FROM THE ARGENTINEAN AND
CHILEAN HEARINGS TO THE G UATEMALA CASE

The accusationdiled by the Union Progresista d€iscales(union of progressivepub-
lic prosecutorsihgainstthoseresponsiblefor the military regimesin Argentina' and

* This paperforms part of the researctprojectentitled"Derechoshumanosyesponsabilidad
internacionaly seguridadcolectiva" (humanrights, internationalresponsibilityand col-
lective security),fundedby the Ministry of ScienceandTechnologyandthe ERDF (refer-
encenumberBJiJ2002-00559).

1 Accusatiorfiled by the SpanishUnion of ProgressivéPublic Prosecutorgjiving rise to the
hearingscommencingon 28 March 1996 concerningthe Spaniardsmissingin Argentina.
This accusatiorwassubsequentlgnlargedon the 9th and 18th of April, 1996.At the trial
the popularprosecutiorwasrepresentetty the political grouplzquierdaUnida (the united
left), theAsociacionArgentinapro-DerechogiumanodMadrid (theArgentinearpro human
rights associatiorof Madrid) and the AsociacionLibre de Abogados(free associatiorof



Chile' for their respectiveand coordinatedpolicies aimed at the elimination of dis-
sidentsdevelopedduring the courseof the dictatorshipsthat afflicted theseLatin
American countriesduring the 70s and 80s, set off an exciting Spanishpractice of
exerciseof universaljurisdiction that put Spainat the vanguardof the persecutiorof
the mostseriousinternationalcrimesthroughthe still controversialuniversalityprin-
ciple. If the objectivewasto hold the guilty partiesaccountabldor the seriousatroc-
ities they committed, the so-calledArgentineanand Chilean casesseemto have
surpassedio a certain degree,the very understandablypessimisticinitial expecta-
tions.3 It is also true, however,that sevenyearshencenot one of the accusedhas
beensentenced.Z he arrestand openingof oral proceedingsagainstA. Scilingo,5the

cont.
lawyers).A largedossierof the hearingincluding numerousourt decisiongssuedogether

with numerousbriefs filed therein are available on the Equipo Nizkor Web page:
http:/mww.derechos.org/nizkorlarg/espdfast visited on 21.5.03).

2 Textof theaccusatiofiled in Spainagainst Generdinochetandotherdor genocideand
othercrimes.Filed in Valenciaon 1 July 1996. The accusatiorwas subsequenthoroad-
enedon 20 September1996. At the trial the private prosecutionwas representedby the
Agrupaciénde Familiaresde Detenidosy Desaparecidode Chile (union of family mem-
bersof thosearrestecand missingin Chile) andapproximatelyten victims while the pop-
ular prosecutionwas representedby the FundaciénSalvadorAllende (SalvadorAllende
Foundation),lzquierda Unida (the united left), the Asociacifin Argentinapro Derechos
Humanos-Madridthe Argentineanpro humanrights associatiorof Madrid) andthe Aso-
ciaciénLibre de Abogados(free associatiorof lawyers).A large dossierof the hearingis
alsoavailableon the EquipoNizkor Webpage:http:Iwww.derechos.orglnizkorlchileljuicio
(lastvisited on 21.5.03).

3 See,for example,amongthe internationalistSpanishdoctrine, the observationsof J. A.
TomasOrtiz dela Torre, "Competencigudicial penalinternacionablelos tribunalesespanoles
para conocerde ciertos delitos cometidoscontraespanolesen Iberoamerica” Anuario
[HLADI, vol. 13(1997),pp. 7 andsubsequent]. A. Gonzale2/ega,"La AudienciaNacional
contrala impunidad:los 'desaparecidogspanoley los juicios a los militares argentinos
y chilenos",REDI , vol. 49 (1997),pp. 285 andsubsequenp. 289; M. Abad Castelos;La
actuaciérde la AudienciaNacionalespanolaespectale los crimenescontrala humanidad
cometidosen Argentinay en Chile: un pasoadelantedesandandda impurridad”, Anuario
da Facultadede Dereito da Universidadeda Coruna(1998), pp. 33 and subsequenipp.
58-59;0r J. FerrerLloret, "Impunity in Case®f SeriousHumanRightsViolations: Argentina
andChile", SYIL, vol. lll (1993-1994) pp. 3 and subsequenpp. 20-29.

4 Themainreasoris rootedin thefactthatthe SpanisHegal systenmdoesnot makeallowance
for trials by default (Arts. 834 and subsequendf the 1881 Codeof Criminal Procedure)
coupledwith the fact that the immensemajority of the defendantsverenot to be foundin
Spanishterritory andthe Chileanand Argentineanauthoritieshad voiced their opposition
to the actiontakenin Spain.As regardsthis specific aspectthe importantreform of 2002
doesnot affectthe pre-existingregulation.

5 The former military captainScilingo, allegedlyresponsibldor a numberof the atrocities
committedin the sinister Escuelade Mecdnicade la Armada (ESMA) (School of Navy
Mechanics)and co-authorof the so called "deathflights”, appearedroluntarily beforethe
Spanishauthoritiesin Octoberof 1997 thus becomingthe only defendanivith respecto
which oral proceedingsvereinitiated.



extradition processinitiated in Mexico againstR. M. Cavallo' and, of particular
significance,the arrestand extradition processagainstA. Pinochetin the United
Kingdom' arethe mostsignificantaccomplishmentsf the legal actionsthat are still
in procesgoday8andthat seemto be includedamongthe determiningfactorsgiving
rise to renewedefforts to bring responsiblepartiesin Chile andArgentinato justice.
Although they are probably the most renowned,the so-calledArgentineanand
Chileancasesare not the only judicial actionstakenbasedon thejurisdictionalhead-
ing envisionedin Art. 23.4 of the 1985 LOPJ.9 Togetherwith the failed attempts

6 Also accuseddf having takenpart in kidnapping,torture and murdercommittedin the
ESMA, in February2001 the Mexican governmentauthorisedthe extradition of R. M.
Cavallo (Serpico)to Spain.A challengewasfiled beforethe Mexicanjudicial authorities
with respecto thedecisionandon 10June2003the SupremeCourtof Justicefinally autho-
risedthe extraditionfor a hearingin Spainfor terrorismand Genaocide.SeeEl Paisnews-
paperof 11.6.03.

7 As is well known, thearrestin Londonon 16 October 1998 of the ex-dictatorof Chile
gaverise to a long and complex extradition processin the United Kingdom that, with
Britain's universajurisdiction and Pinochet'smmunity asa backdrop,culminated,on the
onehand,with the decisiontakenby the Houseof LordsAppeal Committeein March 1999
that authorisedextraditionfor the crimesof torture allegedlycommittedasof 8 December
1988 (Reginav Bartle andthe Commissionepf Policefor the Metropolisand Othersex
parte Pinochet -March, 24, 1999, ILM, vol. 38-1999,pp. 581 and subsequentand, on
the other hand, with the 1 March 2000 decisiontakenby the British Secretaryof State
J. Strawnot to procesghe requestor extraditionthuspermittingPinochet'seturnto Chile
for humanitariarreasondasecn his stateof health.The Pinochetasehasbeenthe object
of an abundanamountof bibliography.From an essentialljuridic standpoinandwithout
prejudiceto numerousarticles publishedin specialisfournals, the work of A. Remiro
Brotons,El casoPinochet.Los limites de la impunidad,Madrid, 2000especiallystandsout
alongwith somegroupworks suchasthoseeditedby D. WoodhouseThe PinochetCase.
A Legal and ConstitutionalAnalysis, Oxford-Portland,2000, andby M. GarciaAran and
D. LépezGarrido, Crimeninternacionay jurisdiccionuniversal.El casoPinochetValencia,
2000. Seealso, J. A. CorrienteCordoba,"El ‘casoPinochetcomo episodioen la evolu-
ci6n del DerechointernacionalPenal*,in A. Blanc Altemir (ed.), La protecciéninterna-
cionaldelos DerechosHumanosa los cincuenteanosde la Declaraci6nUniversal Madrid,
2001, pp. 243 and subsequent.

8 Although a newrequesfiled by the public prosecutor'®ffice for a stay of proceedingss
pendingoverthis legal action, prior evento the SupremeCourtdecisionin the Guatemalan
case.SeeEscrito de la Fiscalia solicitandoel archivo de las actuacionesn los casos
argentinoy chileno (brief from the public prosecutorequestinga stayof proceedingsvith
regardto legal actionin the ArgentinearandChileancasespf 26 November2002.Available
on the above-mentionedeb pageof the EquipoNizkor.

9 In accordancsvith the literal senseof that precept, The Spanishjurisdiction shallalsobe
considereccompetento dealwith actscommittedby Spaniardsor foreignersoutsideof
national territory that can be classifiedin accordancavith Spanishcriminal law suchas
thefollowing crimes:a) Genocidep) Terrorism;c) Piracyandtheillicit seizureof aircraft;
d) Counterfeitingof foreign currency;e) Crimesrelatedto prostitutionandthe corruption
of minorsor the declareduntit; f) lllegal trafficking in illegal psychotropictoxic andnar-
cotic drugs;g) andothercrimesthat, pursuanto internationatreatiesor conventionsshould
be persecutedn Spain.The LOPJwas publishedin BOE, n. 157 of 2.7.85. Letter e) of



takenagainstdifferent actingheadsof State(Hassarll, T. ObiangNguema, F.Castro
or H. Chdvez)'oor againstthe former Hondurandeputy official Billy Joya,ll the so-
called GuatemalanCasestandsout especially.This is mostly becausethe Spanish
SupremeCourt, throughajudgementhatwastakenafter sevenlong monthsof delib-
erationandby avery small marginof eightto sevenhascomealongway in defining
the extentto which the extra-territorial competenceof the Spanishcourtsis to be
interpreted

The GuatemalarCasecommencedvith the chargedfiled on 2 December1999by
the Nobel PeacePrizerecipientRigobertaMenchu'3againstthoseresponsibldor the

cont.
Art. 23.4reproducedbovewasintroducedoy OrganicLaw 11/1999 3(pril (BOEnN. 104,
of 1.5.99).

1 On thesecasesseesection4.b herein.

" In its ruling of 8 Septembe998,CentralTrial Court2 deniedthe openingof proceedings
basicallybecausghe LOPJwas from 1985 and thusthe principle of non-retroactivityof
the criminal law setout in Arts. 9.3 and 25.1 of the SpanishConstitutionpreventedhe
applicationof universajurisdiction recognisedundersaidlaw to crimesthathadallegedly
takenplacein 1982. This ruling is also available on the Equipo Nizkor web page:
http:Imwwderechos.orglnizkorlespanaldocljoyaljuri.htfalsited on 20.2.2002).A mere
two monthslater, the plenaryof the National Criminal Courtrejectedthat argumenin the
recordof proceedingsneaningthat the Spanishcourtswerestill consideredcompetento
deal with Argentineanand Chilean casesin light of that Court's understandinghat Art.
23.4 of the LOPJhasthe natureof a proceduraland not a punitive regulationandthere-
fore is not affectedby the principle of criminal non-retroactivity National Courtrulings of
4 a n & Novemberl998.Rapporteurthe HonourableCarlosCezénGonzdlez] egal Ground
number3. Rulings are availableon the alreadymentionedEquipo Nizkor web pageand
alsowith commentaryfrom D. de Pietri, in REDI, vol. 51 (1999),pp. 639 and subsequent.

z A heated debathad alreadytakenplace regardingthe universality principle amongthe
Spanishudicaturesubsequertb the 3IMay 2002 pronouncementadeby sectionthree
of the National Criminal Court in the CarmeloSoria casegiving rise to the very serious
guestioningof the scopewithin which Spanistcourtshaveexerciseduniversal jurisdiction
(see"La Audienciausael ‘casoOtegi' paraanularla ordende detenciénde un ministo de
Pinochet"(the NationalCourtuseghe 'Otegicaseto nullify the arrestwarrantof aPinochet
minister), B Pais newspaper,1.6.2002)and "El carpetazaal casoSoriaabrela via para
archivarlas causagle Chile y Argentina” (The shelvingof the Soria casepavesthe way
for astayof proceedingin the ChileanandArgentinearcasesfl Paisnewspaper3.6.2002.
Thatstancewassubsequentlgorrectedby the SupremeCourt'scriminal sectionitselfwhen
it indicated,obiter dictumin the Otegi case that "Thereis no doubtthat the prosecution
of the actionsconstitutinga crime of terrorism,or thoseconstitutinga crime of genocide
or torture,areunquestionablyubjecto the principle of universajurisdiction, anissuethat,
assuch,is outsideof the realmof this case."SupremeCourt ruling (Criminal Section),of
14 June 2002, rapporteurP. Andres Ibanez,R. J. Aranzadi 2002/4744.F. J. 2. See"El
Supremoratifica que no puedeperseguira Otegi por enaltecera ETA en Francia" (The
SupremeCourt confirms that Otegi cannotbe prosecutedor praisingETA in France)(El
Paisnewspaper15.6.2002).

Subsequertb the openingof preliminary proceedingsghargeswverealsofiled by the fam-
ily membersof approximatelytwelve victims and by the ConfederacidrSindical de
ComisionesObreras(workers'trade union), the CoordinadoraNacionalde Viudas de



Guatemalardictatorshipthatgovernedhat CentralAmericancountryduring the civil
war years(1962-1996)and which accusedhem of perpetratingacts allegedly con-
stituting crimes of genocide,torture, terrorism and kidnapping. 140nce competence
was declaredin responsdo the chargesfiled andthe legal processgot underway,is
the Public Prosecutor'ffice filed a remedyof appealagainstthe ruling of Central
Trial Court 1thusdemonstratinghe samehostileattitudewith respect tahe Guatemalan
caseasit hadto the Argentineanand Chileanc a s e sin its resolutionof thatappeal,
the Plenaryof the National Criminal Court upheldthe appealarguingthat, in light
of thefact thatthe universajurisdiction of the Spanishcourtsis of a subsidiarynature
with respectto territoriality criteria, the judicial inactivity or ineffectivenesof the
Guatemalanauthoritiesin the persecutionof the crimes denouncechad not been
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Guatemala(CONAVIGUA) (national coordinatingunit for Guatemalarwidows), the
Asociacionde Familiaresde Detenidos-desaparecidos Geatemalg FAMDEGUA) (the
associatiorof family membersof the imprisoned-missingf Guatemala)the Asociacion
contrala Tortura(associatioragainstorture), Spain'ssolidarity committeesvith Guatemala,
theAsociaciorArgentinaPro-derechoBumanosie Madrid (Argentinearpro humarrights
associatiorof Madrid) andtheAsociacionLibre deAbogadogfree associatiorof lawyers).
" The Commissionfor Historical Clarification constitutedoursuantto the peaceagreement
betweerthe Guatemalaigovernmenandthe UnidadRevolucionaridNacionalGuatemalteca
(URGN) (Guatemalamationalrevolutionaryunion)in 1994registerednorethanforty thou-
sandvictims, 83% of whomwereindividualsof the Mayaethnicgroupliving in rural areas.
The governmenttself wasresponsibldor morethan90% of the victims eitherdirectly or
by meansof the so called Civil Self-defencePatrolsor the deathsquadronsGuatemala.
Memoriadel silencio. Infonnedela Comisidrparael Esclarecimientdistorico (Guatemala.
Silent memorial. Reportof the Commissionfor Historical Clarification), 12 volumes,
Guatemala;1999.Also seethe GuatemalaNuncaMks alsoknown asthe REHMI report,
Proyectolnterdiocesanale RecuperaciGrde la Memoria Historica (the inter-diocesan
recoveryof historicalmemoryproject)4 volumes,HumanRights Office of the Guatemalan
Archbishop'Office, Guatemala,1998.For a brief andexcellentexpos6of the occurrences
thattook placein Guatemalaluringthecivil war andtheir possibleclassificationascrimes
againshumanityandgenocideseel. AlbaladejoEscribano;'Genocidioy crimeneslelesa
humanidaden Guatemala'{Genocideand crimes againsthumanity in Guatemala)jn
A. BlancAltemir (ed.),La protecciGrinternacionatielos derechosiumanos los cincuenta
anosde la Declaraci6nUniversal (Internationalhumanrights protectionfifty yearsafter
the UniversalDeclaration)Madrid, 2001, pp. 243 andsubsequenpp. 253 andsubsequent.
B CentralTrial Court 1, ruling of 27 March2000.Courtruling availableat the EquipoNizkor
webpage:httplAvwwwderechos.orglnizkorlguatemakVdoclautojuzl.h{@isited on 12.2.2003).
¥ Already expressedn whatis known as the "Fugairino Document"("Note regardingthe
jurisdiction of Spanishcourts"; unsignecdhote circulatedat the meetingof SupremeCourt
public prosecutor®dn 10 Decemberl1997 the authorshipof which is attributedto the chief
prosecutoiof tbe National Court), this attitudehasresultedin the systematicchallenging
of actiontakenin the ArgentineanandChileancasesFor the lastexampleto date,seethe
above-mentionedrief filed on 26 November2002 requestinga stay of proceedingwith
respecto legal actiontaken.Both documentsare alsoavailableon the EquipoNizkor web

page.



sufficiently accredited.1A SupremeCourt appealwasfiled againstthe ruling of the
National Courtandthe SupremeCourt'sCriminal Sectionpartially upheld theappeal
confirming thejurisdiction of the Spanishcourts althoughsolely and exclusivelyfor
the criminal proceedingfor actsdenouncedgainstSpanishcitizens."

Accordingto the groundsof the ruling itself, the above-mentionegidgementwas
reachedbasedon the affirmation accordingto which the proclamationof extratern-
torial competencdoundin Art. 23.4 of the LOPJmustbe madecompatiblewith the
requirementderivedfrom the internationalsystem,bearingthe principles of inter-
national public law in mind.'9 The following pagesdeal specifically with the most
problematicaspectgaisedby the doctrineof universajurisdiction appliedby Spanish
courtsfrom the standpointof internationallaw.

2. UNIVERSAL JURISDICTIONIN ABSENTIA?

It hasbeenknown for sometime now that "amongthe many problemsconcerning
the limits of the sovereigntyof Statesfew are asdifficult or asmuchdisputedasthat
which concerngthe extentof the right of a Stateto exerciseits criminal jurisdiction
asit pleases".20 he spectaculadevelopmenbf InternationalCriminal Law sincethe
endof the cold war hasmadethis an extraordinarilycurrentissueaswell. While the
singularand ambiguouspronouncemenon this subjectmadeby the HagueCourtin
the almost eighty-year-oldLotus21 caseclearly contributedto the inherentdifficulty
of this issue,its currentimportance,stemmingfrom the decidedwill on the part of

" Auto dela Salade lo Penalde la AudiencianacionalEspanoladisponiendcel archivode
la querellasobreel casode Guatemalg@or Genocidio,de 13 de diciembrede 2000(Ruling
deliveredby the SpanishNational Criminal Court calling for a stay of proceedingswith
regardto the Guatemalartasefor genocideof 14 Decembef000).Also availableon the
EquipoNizkor web page:http:Iwww.derechos.orglnizkorlguatemalaldoclautoan.html.

'8 SupremeCourt (Criminal section)number327/2003of 25 February2003, Rapporteurthe
honourableMr. Miguel ColmeneroMenendezde Luarca.Also availableat the following
web site: http:limwwderechos.orglnizkorlguatemalaldoclgtmsent.html.

1 Judgementited, Legal Ground8, paragraph® and9.

D A. R. Carnegie,"Jurisdictionover violations of the Law and Customsof War", BYIL, vol.
39 (1963), p. 402.

21 inthat casethe PermanenCourt of InternationalJustice asa generalrule, followed a cri-
teria favourableto the extraterritoriajurisdiction of states:"Far from laying down a gen-
eral prohibition to the effectthat Statesmay not extendthe applicationof their laws and
thejurisdiction of their courtsto personspropertyandactsoutsidetheir territory, it leaves
themin this respecta wide measureof discretionwhich is only limited in certaincasedy
prohibitive rules; as regardsother cases gvery Stateremainsfree to adoptthe principles
which it regardsasbestandmostsuitable".However,whenit cameto acceptinghe inter-
national legalityof Turkey'sintentionto indict the Frenchnationalresponsibldor the high
seashoardingof a shipflying the Turkish flag, the Court basedts ruling on the consider-
ationthatthe boardingtook placein Turkishterritory andon the wide acceptancey States
of the objectiveterritoriality principle. PCIJ, The Caseof the S. S.Lotus, Judgmeni. 9,
1927 Septembetth, Publicationsof the Court, seriesA, n. 10, pp. 3 and subsequent.



certainStatesto exerciseuniversaljurisdiction, hasled to the problem'sreturnto the
InternationalCourt of Justicein the caseof two recentmatters.The Court, evading
aresponsen the first22 and ajudgementstill pendingin the se c o ndthe ambigui-
ties surroundingthe universalityprinciple continueto subsist.

From amongtheseambiguities,arguablythe mostcontroversialis the onerelated
to the admissibility of pure or in absentiauniversaljurisdiction. To a large degree
this is true becausealthoughthereare a relatively large numberof instrumentsused
in internationalpractice (both conventionalas well as institutional) that recognise
States'capacityto bring to justice thoseresponsiblefor committing certaininterna-
tionally notoriouscrimesin the eventthat they are found within the territory itself,
independenbf the concurrenceof any otherconnectionand evenmaking suchlegal
processcompulsoryif extradition is not granted,24not one of theseinstruments

22 in the caserelatedto the internationalarrestwarrant, the Court went no further than to
affirm, pursuanto the requestformulatedby the parties,that the issuanceof an intema-
tional arrestwarrantby a Belgianjudge againstan acting ministerof foreign affairs con-
stituteda violation of the immunitiesandinviolabilities recognisedinderinternationalaw
for suchofficials. The Courtfailed howeverto take a standon the internationalegality of
universaljurisdiction in absentiarecognisedunder Belgian law that was the underlying
basisof the Belgianjudicial action.Arrest Warrantof 11 April 2000(DemocratidRepublic
of the Congov. Belgium), Judgmenbf 14 February2002,1CJ Reports2002, pp. 3 and
subsequent.

2B The chargesfiled on 9 December2002 by the Republic of Congo (Brazzaville) against
Francewere in responsdo the action initiated by a Frenchjudge againstCongo'sHome
Minister P. Obaandthe former'sintentionto takea statementrom the PresidenD. Sassou
NguessoAs this text is being drafted,the Court'spronouncemendn the requestor pro-
visional measuresnadeby the complainanis imminent. Information canbe found on this
case(CertainCriminal Proceedings France)at the ICJ web page:http:/Avww.icj-cij.org.

za The following instruments,amongothers,can be cited: In the field of International
Humanitariar_aw, thefour 1948GenevaconventiongArt. 49 of | - BOE of 23.7.52 Art.
500f Il - BOEoOf 26.8.52 Art. 1290f Il - BOE of 5.9.52and 1460f IV - BOE of 2.9.52)
andProtocolAdditional | of 1977 applicableto them (Art. 85 - BOE of 26.7.89),the 1989
InternationalConventionagainsthe recruitment,use, financing andtraining of mercenar-
ies(Art. 9.2 -notratified by Spain),the SecondProtocolAdditional of 1999to the Convention
on the protectionof cultural goods(Art. 16.1 -ratified by Spainalthoughnotyet published
in the BOE), andthe OAU Conventionon the elimination of mercenarismn Africa (Art.
8). In thefield of internationalterrorism,the 1970HagueConventionon theillicit seizure
of aircraft (Art. 4 - BOE of 15.1.73),the 1971 Montreal Conventionfor the suppression
of unlawful acts againstthe safetyof civil aviation (Art. 5 - BOE of 10.1.74),and its
Protocolof the sameyearfor the suppressiomf unlawful actsagainstthe safetyof inter-
nationalcivil aviation(Art. 1- BOE of 5.2.92-),the 1988 RomeConventionfor the sup-
pressionof unlawful acts againstthe safety of maritime navigation (Art. 6.4 - BOE of
24.4.92)andits protocol of the sameyearfor the suppressiomf unlawful actsagainsthe
safetyof fixed platformslocatedon the continentalshelf (Art. 3.4 - BOE of 24.4.92),the
1973New York Conventioron the preventiorandpunishmenbf crimesagainstnternationally
protectecbersonsncludingdiplomaticagentgArt. 3.2 -BOEof 7.2.86)the 1994Convention
on the safetyof United Nationsandassociategersonne(Art. 10.4 -BOE of 25.5.99)the
1972Conventioron the physicalprotectionof nuclearmaterial(Art. 8.2 -BOEof 25.10.91



expresslyandunequivocallyrecogniseghat sameright whenthe suspecis not found
within stateterritory.z5The InternationalLaw Commissionitself in its draft Code of
CrimesAgainstthe Peaceand Securityof Mankind only considereccompulsoryuni-
versaljurisdiction (and following the aut iudicare aut dedereformula) in casesin
which the suspecis found within the territory itself.26

In this contextandsimplifying whatcould be a broaderdebate therearetwo major
positionsthatemergewith respecto this modality of universajurisdiction. 27Pursuant
to the first, internationallaw would neverhave recognisedn the pastnor would it
accepttoday a State'sextendingits criminaljurisdiction to eventsthat aretotally and
completelyseparatdrom its population,territory or political organisationand thus,
in the caseof crimes of internationalconcerncommitted abroadby foreignersand
againstforeigners,only the physical presenceof the suspectwithin the territory of
the Statewould enablesaid suspecto be put on trial.28 In contrast,the secondposi-

cont.
the 1979 Conventionagainstthe taking of hostagegArt. 5.2 - BOE of 7.7.84),the 1997
New York Conventioron the suppressionf terroristbombings(Art. 6.4 -BOE of 12.6.01),
the 1999New York Conventionon the suppressioif the financingof terrorism(Art. 7.4 -
BOE of 23.5.02)andthe 1977 EuropearConventionon the suppressiorf terrorism(Art.

6 - BOE of 8.10.80).Also seesectionll, 5, b, of the Declarationon measurego elimi-
nate internationalterrorism (Res. 49/60, of 17 February 1994), and the complementary
statemen{Res.51/219).In the field of Internationalhumanrights law, the 1984 United
NationsConventionAgainstTortureand Other Cruel, Inhumanor DegradingTreatmentbr
PunishmentArt. 5, - BOE of 9.11.87),andthe OAS Conventiongo preventand punish
torture 1985 (Art. 12) and on the forced disappearancef persons1994 (Art. 4). Also see
Article 14 of the GeneralAssemblydeclaratioron theprotectionof all persons from forced
disappearancéres. 47/133) as well as the Principleson the Effective Preventionand
Investigationof Extra-legal,Arbitrary and SummaryExecutionsadoptedoy ECOSOCin
1989.

75 The only exceptionis concerningpiracy on the high seaswith respectto which both the
1958 Conventionon the High Seasdoneat Geneva(Art. 19 - BOE of 27.12.71)as well
asthe 1982 United Nations Conventionon the Law of the Sea(Art. 105 -BOE 14.2.97)
recognisethe right of all Statesto arrestand put responsiblepartieson trial.

D ILC reporton the work of its 48th session GeneralAssembly,Official Documentsfifty-
first session.Supplemenino. 10 (A/51/10). For a broaderanalysisof the ILC's work on
this subjectseeB. Graefarth,"UniversalCriminal Jurisdictionandan InternationalCriminal
Court", EJIL, vol. 1(1990), pp. 67 and subsequeni@ndA. Sanche4_egido, Jurisdiccion
universalpenaly Derechointernacional Valencia,2003 (in press).

Z For arecentanalysisof the problemsraisedby the universalityprinciple, seeHenzelin,M.,
Le principede l'universalitéendroit p6nalinternational Droit et obligationpourles Etats
de poursuivrest jugerselonle principede l'universalité Bruxelles,2000; BassiouniM.CH.,
"UniversalJurisdictionfor InternationalCrimes: Historical Perspectiveand Contemporary
Practice", Virginia Journalof InternationalLaw, vol. 42 (2001), pp. 1 and subsequent;
Benavides|.., "The UniversalJurisdictionPrinciple",Anuario Mexicano dederechanter-
nacional, 2001, pp. 20 and subsequentpr J.-M. Simon, "JurisdiccibnUniversal: la per-
spectivadel Derechointernacionalpublico”, REEI, no. 4 (2002).

B For otheropinionsin this sensesee,M. Abad Castelos;'La actuacion..", art. cit., p. 55;
M. Cosnard,"Quelquesobservationssur les decisionsde la Chambredes Lords du 25
novembre1998 et du 24 mars 1999 dans|'affaire Pinochet",RGDIP, vol. 103 (1999),



tion tendsto singularly and exclusively linkthe universality principle to the nature
of certaincrimes and, more specifically, to their characterthat is especiallydamag-
ing to the essentiainterestsof the internationalcommunity,the only factor sufficing
in authorisingall Statesto initiate legal proceedings.29

a) The replacemenbf the universalityprinciple by the passivepersonality
principle in the Guatemalacase

With respectto thesetwo positions, a division similar to the one amongthe eight
judgesof the ICJ that ruled on this topic in the caseconcerningthe international
arrestwarrant30once againemergedin the decisiontakenby the SpanishSupreme
Courton 25 February2003in the Guatemalacase.The slight majority againstpure
universaljurisdiction3' endedup making the existenceof victims of Spanishnation-
ality an essentiarequiremenfor the applicationof the title of jurisdiction provided
for in Art. 23.4 of the LOPJin thosecasesin which the suspectis not found in
Spanishterritory. This decisionlimits the competenceof Spanishcourts basedon
said preceptexclusively toacts committed againstSpanishcitizens.32The Supreme

cont.
p. 323 ;J.J.Diez SanchezEl Derechgenalinternacional Ambito espaciatiela leypenal,
Madrid, 1990,p. 179; J. Verhoeven, Vers un ordre repressifuniversel?Quelgquesobser-
vations",AFDI, vol. 55 (1999),pp. 62-63or, in moredetailedform, M. M. Martin Martinez,
"Jurisdiccibnuniversaly crimenednternacionales'in A. Salinasde Frias(coord.),Nuevos
Retosdel Derecholntegraci6ry desigualdadegesdeunaperspectivacomparaddstados
UnidoslUnionEuropealUniversidadde Malaga,2000,p. 164;andA. Cassesdnternational
Criminal Law, Oxford, 2003, pp. 286-295.

2D Supportersof this view alsotakeinto consideratiorthe fact that in most of the interna-
tional conventionscited aboveandin conjunctionwith the stateof custody'sobligationto
try or extradite,a clauseis normally introducedstatingthat "no jurisdiction exercisedoy
a Statein accordancavith its domesticlaw shall be excluded". This secondview canbe
linked, for exampleto A. RemiroBrotons,Los limites ..., op. cit., pp. 56 and subsequent;
J. PueyoLosa, "Un nuevomodelode cooperaci6rinternacionalen materiapenal: entrela
justiciauniversaly la jurisdicciéninternacional”jn S.Alvarez GonzalezandJ. R. Remacha
Tejada(coords.),Cooperaciorduridica Internacional Madrid, 2001, pp. 196 and subse-
guent;or C. I. TorresGarcia,"Crfmenescontrala pazy seguridadie la humanidadjuris-
diccién internacionaly jurisdiccién universal", RevistaJuridicade Castilla-LaMancha,
n. 34 (2003), pp. 182 and subsequent.

P In their separat@pinionsregardingthe above-mentionefidgemenof 14 February2002,

the following judgescameout againstuniversajurisdiction in absentia:Guillaume (para-

graph12), Ranjeva(paragrapl8), Rezek(paragraplt) andBula Bula(paragrapt0) while

otherjudgesfavouredits admissibilityin international law/an DenWijngaert(paragraph

56), Higgins, Kooijmansand Buergenthalparagraptb6).

Themajority positionis basedn the premiseassertinghat"no Stateis unilaterallyrespon-

sible for stabilisingorder, turning to Criminal Law againstall othersand throughoutthe

whole world, but whatis ratherneededs a point of connectiorthat legitimisesthe extra-

territorial scopeof its jurisdiction”, without the very natureof the crime servingin and of

itself asone of thoseelementsof connectionF.D. 9, paragraphl.

"2 Theexistenceof victims of Spanismationalityhadbeenassesseth prior pronouncements



Court, not able to baseits pronouncemenbn the literal senseof Art. 23.4 of the
LOPJnor on the parliamentarywork giving rise to said Law,33 basedits majority
sentencegquite unsystematicallypn basicallythreeelementsf internationalpractice
in its arrival at this conclusion.

Firstof all, a very briefreferenceo the domesticpracticeemployedin someneigh-
bouring Statesthat, in fact, is reducedto allusionsto Germanand Belgian cases:on
the one hand, the ruling handeddown by the GermanFederalSupremeCourtjudge
of 13 February 1994 in the Tadic casein which Art. 6.1 of the GermanCriminal

cont.
madeby Spanistjudiciary bodies(Central Trial Court number6 ruling of 20 September
1998 in the Pinochetcase,ED. 3, or the rulings of 4 and5 Novemberof the plenary of
the National Criminal Court on the Argentineanand Chileancaseanentionedabove,ED.
9), but this was not alwaysthe case(seeCentralTrial Court number5 ruling of 25 March
1998 on ArgentineancasesED. 9, or the ruling of Central Trial Court numbed of 27
March 2000in the Guatemalacase ED. 2, in which argumentsaremadein termsof strict
universality) andthe Spanishnationality of the victims had neverbeenthe decisivecrite-
ria in affirming ajurisdiction consideredasedon the universalityprinciple andnot on the
passivepersonalityprinciple -whichis not contemplatedh thetitles of jurisdiction of Art.
23 of theLOPJ -nor hadits beingtakeninto consideratioreverinvolved a restriction,as
regardsto competencdo heara case,andto crimescommittedagainstSpaniards.

33 Thedefinitive versionof Art. 23 of the LOPJis the resultof amendmenB90tabledby the
SocialistGroupin the Senatewith the aim of avoiding the referral that Article 35 of the
draftlegislationmadeto materialcriminal legislationin determiningthejurisdictionalscope
of the Spanishcourtsin the criminal law system(F. BenzoMestre(dir.), Ley Orgdnicadel
PoderJudicial. Trabajosparlamentariosyol. Il, pp. 1807-1808).However,no allusion
was madeeither in thejustification of the amendmenitself or in the correspondingpar-
liamentarydebatego possiblelimits regardingthe exerciseof ajurisdiction recognised
simply with respecto "actscommittedby Spaniard®r foreign nationalsoutsideof national
territory, qualifiable underSpanishcriminal law" suchas someof the crimescited in the
above-mentionegrecept.The conclusioncould be reachedhat, in reality, Art. 23.4 only
intendedto extendthe universaljurisdiction of the Spanishcourtsin casesn whichit is
thusforeseeron a compulsorybasisin internationaltreatiesto which Spainis party. This
view would in fact restrict suchjurisdiction to casesin which the suspectis presentin
Spanishterritory. Otheramendmentsisotabledin the Senatdollowed alongthesesame
lines: number47 from SenatorArespacochagaf the People'arliamentanGroup (idem,
pp. 1659-1661)or number686 of the CataloniarParliamentanGroupto the Senatgidem,
pp. 1918-1919)of identical meaning,"this chapteron crimes committedabroadshall be
interpretedwithout prejudiceto specialcriminal lawsor internationatreaties'with no indi-
cationof specificcriminal categoriesHowever thefact thatamongthe criminal categories
thatarementionedn Art. 23.4 somecanbe found (genocidepiracy or narcoticstrafficking)
with respectto which no internationaltreaty specifically calls for the mandatoryexercise
of universajurisdiction and, especiallythe fact that specific mentionis madeof the latter
casein sub-sectiorg) ("any other that, pursuantto internationaltreatiesor conventions
mustbe pursuedin Spain"), serveas evidencethat seemgo makea caseagainstthe idea
that the intention of Spanishiawmakerswasto restrictthe scopeof jurisdiction provided
for in this preceptexclusivelyto casedn which thereis anobligationby virtue of treaties
to which Spainis party.



Code (StGB) wasinterpretedin the sensethat the universaljurisdiction providedfor
thereinrequiredthe existenceof an additionalconnectivelink with Germany(legit-
imising link doctrine), consideringthe pastresidenceof the suspectin Germanter-
ritory and his arrestthereinvalid in this respect. 34t comesas a surprise,however,
and as the dissentingudgespoint out in their individual vote,35the absenceof ref-
erencedo subsequentievelopmentsn Germanpractice,especiallythe 21 February
2001judgementeliveredby the SupremeCourt (Bundesgerichtshofip the Sokolovic
case36and more especiallythe law with respectto the Code of Crimes against
InternationalLaw of 26 June2002 adoptedwith a view to adaptingGermancrimi-
nal law to the ICC Statute.ln accordancewith a very authorisednterpretation,the
first article 370f this law recognisesiniversaljurisdiction suchthat "a caseshouldbe
investigatednot only when the suspects found in Germanterritory but also if the
suspect'resences foreseeableThis is reasonablytakento meanthat a casewill
be takeninto consideratiorif areal possibility existsthatthe personin questionwill
be extraditedto Germanyupon request".38

A summaryof this pronouncementan be found in the ICRC databaseon the domestic
enforcemenbdf internationalhumanitarianiaw availableat http:/mwwecicr.org/ihl-nat.nsfl
WebLAW?Open ew (visited on 11.3.2003)For a critical analysisof this andother subse-
guentresolutionsin the senseof requiring a legitimising link, seeK. AmbosandS. With,
"Genocideand War Crimesin the FormerYugoslaviaBefore GermanCriminal Courts
(1994-2000),in H. Fischer,C. Kreb and S. Liider (eds.),Internationaland National
Prosecutiorof CrimesunderinternationalLaw. CurrentDevelopmentspp. 769 and sub-
sequent and S. Wirth, InternationalCriminal Law in Germany.Casd_aw andLegislation.
Presentatiorto the ConferenceCombatinginternational Crimes Domestically, Ottawa,
22-23April 2002, pp. 2 and subsequentvailable on the Internetat: http:lawww.iuscrim.
mpg.delforschlonlinepublOttawa. gdisited on 14.3.2003).

3P STSof 25 February2003, individual vote, End. 9, paragraph® and 3.

¥ In thatjudgementthe GermanSupremeCourt for criminal mattersheld that "The Court
inclines,in any caseunderArticle 6 paragrapt® of the GermanCriminal Code,hotto hold
asnecessartheseadditionalfactuallinks thatwould warrantthe exerciseofjurisdiction ...
Indeedwhen,by virtue of anobligationlaid downin aninternationalreaty, Germanypros-
ecutesand punishesunderGermanlaw an offencecommittedby a foreignerabroad,it is
difficult to speakof an infringementof the principle of non-intervention."(judgmentof
21 February2001, 3 StR 327/2000).The quotationwas takenfrom A. Cassesenterna-
tional ..., op. cit., p. 289.

¥ Pursuanto thatfirst article, thelaw in questionis enforceabldor crimesenvisionedherein
(thoseof genocide crimesagainsthumanityandwar crimesfiguring in the ICC Statute -
"evenwhenthe crimeis committedabroadandis not reLatedin anyway with Germany"
(wordsin italics added).An English translationof the law is availableat the following
Internetaddress:http:llwww.iccnow.orglresourcestoolslratimptooLkitinational regional_-
00 AogVafoM ¢ afg /GamanCo Q fi/7:af'oM Clp (visited on 13.3.03).

3B H.P. Kaul, A. Mlitzke and S. Wirth, InternationalCriminal Law in Germany The Drafts
of the International Crimes Codeand the Rome StatutelmplementatiomAct. Reportpre-
sentedby the GermanDelegationto the PreparatoryCommissionfor the International
Criminal Courtduring its 9th sessiorheld on 18 April 2002. Available on the Internetat:
http:Iwwww.iccnoworglresourcestooL slratimptoolkidnational_regional tool slanalysisiComments%2
0Oon%20ICCode%20and%20E4].pdkited on 13.3.03).



No lesssurprisingis the referencemadeto thejudgmentdeliveredby the Belgian
Cour de Cassationon 12 February2003 in the Sharoncasealluding only to the
aspectsontainedthereinrelatedto the affirmation of the subsistencef immunity in
the caseof acting stateofficials andnot, paradoxically to thatbody'semphaticrecog-
nition of absoluteuniversaljurisdiction providedfor in Belgian legislation.39

The SupremeCourt could have beensomewhaimore selectiveand meticulousin
its assessmerdf States'domesticpracticefor it is unquestionablehat the immense
majority of domesticlaw links the exerciseof universaljurisdiction to the presence
of the suspectin nationalterritory Despitethat fact it cannotbe ignored that a

P In thatjudgement.the Belgian SupremeCourt ruled inadmissiblethe suit filed against
A. Sharonconsideringthat preferenceover domesticBelgianlaw shouldbe givento cus-
tomaryinternational lanasconcernsmmunity for actinghigh-rankingofficials ashadbeen
the interpretatiorby the ICJ concerningthe internationalarrestwarrant.In contrast,it did
consideradmissiblethe suit filed againstcommandeA. Yaron being of the opinion that
Article 7 of the 1993 Belgianlaw (amendedn 1999)on the prosecutiorof serious infrac-
tions of InternationalHumanitarian_aw did notrestrictthe exerciseof universajurisdic-
tion providedfor thereinto the presenc®f the suspecbn Belgian soil. Courde Cassation,
SectionFrancaise2e. Chambrearretdu 12 fevrier 2003,Aff. Hijazi S. et crts. Cl Sharon
A. et YaronA., n. JC032Cl_1Thetext of thejudgementogetherwith the conclusionsof
the procureurgeneralDu Jardin, are available on the Cour de Cassation'sveb page:
http:lwww.cass.beljurigvisited on 12.3.03).

4 This is the caseof France for example,wherethe requiremenbf the suspect'presence
in the territory, calledfor in the Codede ProcedurePenal(art. 689.1) aswell asin the
laws adaptingFrenchlegislationto the resolutionsby ad hocinternationalcriminal courts,
was the object, in the Javorcase,of a particularly rigid interpretationby the Cour de
Cassationlinking all judicial actionin Francebasedon the universality principle to the
existenceof clearevidenceshowingthatthe suspecits to befoundin Frenchterritory. See
B. Stem,"La competenceaniversalenFrancele casdescrimescommisen exYougoslavie
etauRwanda",GYIL, vol. 40 (1997),pp. 292 andsubsequent:. Lattanzi,"La competenza
delle giurisdizioni di Stati 'terzi' aricercaree processare responsabildei crimini nell'ex
lugoslaviaen el Ruanda",Riv. Dir. Int., vol. 78 (1995), pp. 707 and subsequentpr
R. Maison, "Les premierscasd'applicationdes dispositionspenalesdes Conventionsde
Geneveparlegurisdictionesnternes" EJIL, vol. 6 (1995),pp. 623 andsubsequentimilarly
in Hollandin the caseregardingthe former presidenpf SurinamD. D. Boutersethe Dutch
SupremeCourt held that, eventhough Dutch legislation doesnot requirethe presenceof
the suspecin Dutch territory, an individual cannotbe tried for actsof torture committed
abroadunless"one of the links foreseenin the conventionfor the establishmenof juris-
dictional competencyis presentsuchasthe accusedr the victim beingof Dutch nation-
ality or shouldbe consideredassuchor the accusedeingin Dutchterritory at the time of
his arrest".For furtherinformation seeJ. K. Kleffner, "Jurisdictionover genocide crimes
againsthumanity,war crimes, torture andterrorismin the Netherlands"jn A. Cassese
M. Delmas-Marty(eds.),Crimesinternationawset juridictionsnationalesEtudecomparge,
Paris, 2002, availableon the Internetat: http:llwww.jur.uva.nllaciljann-kleffnerl.pdi/is-
ited on 3.6.02).

In addition to the casesmentioned referenceto the requirementof presenceds a con-
stantin the immensemajority of legislationsthat foreseeuniversaljurisdiction including
the 1945Australianlaw on war crimesamendedh 1988and 1999(section11); the Austrian



majority, no matterhow large, is not synonymouswith unanimity. Somelegal sys-
tems foreseethe possibility of exercisinguniversaljurisdiction evenwhen the sus-
pectis outsideof the boundariesof the country in question.In additionto the case
of Belgianlaw 1993/19990n the persecutiorof seriousinfractionsof International
HumanitarianLaw,4' mention shouldalsobe madeof the Israeli Court'sadmittance
of universaljurisdiction in the Eichmann42and Demjanjuk43casesor, morerecently,
New Zealand'daw regardingthe InternationalCriminal Court44andthe above-men-
tioned Germanlaw on the Code of Crimes againstinternationalLaw.

The seconaype of elementon which the SupremeCourt majority judgementwas
basedwere the TreatiesregardingInternationalCriminal Law an analysisof which
givesrise to the conclusionthat said conventions'containjurisdictional attribution
criteria generallybasedon the territory or on active or passivepersonalityand such
criteria are subsequentlysupplementedyy the commitmentof eachStateto pursue
crimes, regardlessof where they may have beencommitted, when the allegedper-
petratoris in its territory and doesnot agreeto extradition thus providing for an
orderlyreactionagainsimpunity andeliminatingthe possibility of their useasshelter
againstproceedingsHowever, it has not beenexpresslyestablishedn any of these
treatiesthateachsignatorystatemay pursuewithout any limitation andin accordance

cont.
criminal code(article 64); the Danishcriminal code(Article 8.6); the Frenchcodeof crim-
inal procedure(Article 689.1) and the laws adaptingFrenchlegislationto the Security
Council resolutionspursuantto which the ad hoc internationalcriminal courtswere cre-
ated(Article 2); the 1974Nicaraguarcriminal code(Article 16); the 1997 Polishcriminal
code (Articles 110and 113); the 1995 Portugueseriminal code (Article 5.1); the British
and Scottishlaws concerninghe InternationalCriminal Court requiring not only presence
but alsoresidencgsections68 and 6.2 respectively);the Swedishcriminal code (section
2, chapter?); the Swisscriminal code(Article 6 bis); the Venezuelarcriminal code(Article
4.9); andthe SouthAfrican law regardingthe InternationalCriminal Court (Article 4.2).

41 Recognitiorof absoluteuniversajurisdictionby the cited law wastheresult ofthe expressed
intention of the Belgian legislator. SeeA. Andries, E. David, C. Van denWijngaertand
J. Verhaegen;Commentairede la loi du 16juin 1993relative a la repressiordesinfrac-
tions gravesau droit internationahumanitaire” Revuede droit penalet de la criminologie,
1994, p. 1173;andE. David, "La loi beige sur les crimesde guerre",RBDI (1995), pp.
677-678.During the courseof questioningoy the preliminaryissuescourt of the Tribunal
de Grandelnstancein Brusselswith regardto the Sharoncase(decisiondeliveredon
12 April 2002),the absolutenatureof the universajurisdiction providedfor in the above-
mentionedaw wascorroboratedby the Courde Cassatiorn its above-mentiongddgement
of 12 February2003. See,however,the very recentamendmento that law in note 102
below.

'2 Thejudgementdeliveredby the JerusalenDistrict Court and the Israeli SupremeCourt
regardingthe Eichmanncase,in Int. Law Reports,vol. 36 (1968).

43 A very completedossieron this mattercan be found in the Equipo Nizkor web pageat:
http.-llwww.nizkororglhweblpeopleldidemjanjuk-jol{misited on 26.3.2002).

4 InternationalCrimesandInternationalCriminal CourtAct (2000), section8. Available in
the above-mentionetCRC database.



only with its domesticlegislation, actstaking placein the territory of anotherState;
not evenin the eventthat that latter statefails to pursuesucha c t

It is undoubtedlytrue that none of those treatieexpresslyand literally provides
for universaljurisdiction of an absolutesort but it is equally true that, as corrobo-
ratedin the judgementdeliveredwith respectto eachone of the treatiesand as the
dissidentminority highlights in its individual opinion,46 almostall of the treaties
include a clausepursuantto which no criminal jurisdiction exercisedin accordance
with nationallegislationis excluded.4'

Thirdly andlast of all, anothertwo elementsof internationalpractice.On the one
hand,the alreadycitedjudgementof the ICJ of 14 February2002 onthe arrestwar-
rant issuewith regardto which, however,the principaljudicial body of the United
Nations, in its acceptanc®f the petition filed by the parties,failed to makea decla-
ration regardingthe compatibility of universaljurisdiction provided for in Belgian
law 1993/1999with internationalaw, and,on the otherhandan InternationalCriminal
Court statutefrom which it doesnot seemto be able to extractanything shedding
light on the extentto which internationallaw admits universaljurisdiction.48

as Judgementited, F.D. 9, paragraptv.

4% F.D. 8, paragrapt®.

" Said clauseis includedin all of the conventionsrelating to air safety (the 1963 Tokyo
Conventioron offencesandcertainotheractscommittedon boardaircraft, Article 3.3,BOE
of 25.12.69the 1970HagueConventionArticle 4.3; the 1971 MontrealConventionArticle
5.3, aswell as,in remittanceto the latter, the 1988 Montreal Protocol,article 1) andmar-
iime safety(the 1988RomeConvention Article 6.5 andits 1988Protocol Article 3.5); as
well asto certainpracticesandactivities related toterrorism (1973 Conventionon inter-
nationally protectedoersonsAtrticle 7; 1979Conventionon the taking of hostagesArticle
8; 1979ViennaConventioron the protectionof nucleamaterial Article 8.3; 1994Convention
on the protectionof United NationspersonnelArt. 10.5; Conventionon the persecutiorof
terroristbombings Article 6.5; and Conventionon the financing of terrorism,Article 7.6),
in a numberof different conventionsadoptedon issuesof transnationatrime as of the
eighties(1988 United Nations Conventionagainstillicit traffic in narcoticdrugsand psy-
chotropicsubstancegrticle 4.3, BOE of 10.11.90pptional2000Protocolto the Convention
onthe rights of the child with respecto the saleof children, child prostitutionandthe use
of childrenin pornographyArticle 4.4, BOE of 31.1.2002;and the 2000 United Nations
Conventionagainsttrans-nationabrganisectrime, Article 15.6and,in remittanceto such
Conventionthe protocolson trafficking in humanbeings trafficking in immigrants Article
1.2 andillicit trafficking in firearms,Article 1.2 ratified by Spainalthoughyet to be pub-
lished), andin certain conventionsalso adoptedas of the eightiesin the field of interna-
tional humanitarianaw and internationalhumanrights law (1989 Conventionregarding
mercenariesArticle 9.3; 1999 protocolon the protectionof cultural goods,Article 16.2;
or the UN and OAS conventionson torture, Articles 5.3 and 12, respectively).

4% Forinformation seeJ. Alcaide Fernandez;'La complementariedade la Corte Penal
Internacionaly de los tribunalesnacionales: tempas de ingenieriajurisdiccional?",in
J. A. Carrillo Salcedo(coord.), La criminalizaciénde la barbarie:La Corte Penal
InternacionalMadrid, 2000, pp. 428-429;D. J. Scheffer,"War CrimesandCrimesAgainst
Humanity", Pacelnt'l L. Rev.,vol. 11 (1999), pp. 336-337;0r our work cited above,
Jurisdiccionuniversalpenaly Derechointernacional,(in press),section3.1.2.



All things consideredwhat seemdo beclearis that, in harmonywith thereticence
previously shownby the SpanishGovernmentwith regardto the earlier practiceof
Spanishcourtsin this area,4%he new SupremeCourt doctrineimplies an extraordi-
nary restrictionon the universaljurisdiction of Spanishcourts.Apart from the cases
in which the suspects found in Spanishterritory, it appearghat the exerciseof uni-
versaljurisdiction in the future may only be applicableto casesin which the victims
areof Spanishnationality,.50Thus, aswas statedin the individual vote of the dissenting

4 On5 Decembef002the Council of Ministers sentto the GeneralCouncil of the Judiciary
andto the State Council the Anteproyectode ley orgknicade cooperaciéreon la Corte
Penalnternaciona(Preliminarydraft of the organiclaw on cooperatiorwith the International
Criminal Court) (the reportof the GeneralCouncil of the Judiciarydated24 January2003
may be consultedn the sectionentitied Documentogle interes:estudiose informesof the
official web pageof saidbody: http:lwww poderjudicial.esICGPMsitedon 22February
2002-) which, togetherwith the draft version of the organiclaw amendingthe criminal
code (seethe official gazetteof Parliament:BOCG, Congresode los Diputados, VI
Legislatura,SerieA: proyectos ddey, n. 145-1, de 5 de mayode 2003), seeksto adapt
Spanishlaw to the developmentshat have takenplace over the last severalyearsin the
field of InternationalCriminal Law and,in a very specialway, to the ICC Statute Pursuant
to its Article 7.2 (that, in accordancevith the secondadditionalprovision,amenddArticle
23 of the LOPJ)thejudicial bodiesof Spainandthe PublicProsecutor'©ffice shall abstain
from proceedingex officio and alsowhenreceivinga chargeor accusatiorwhen the fol-
lowing threeconditionsare met: whenthe allegedperpetratorsare not Spanishnationals;
whenthe actstake placein other States;and whenthe crimesare objectively the compe-
tenceof the Court(italics added).n a strictinterpretationyvar crimes,genocideandcrimes
againsthumanity (crimesthat arethe objectivecompetencef the Courttogethemith that
of aggressiorpursuanto Article 5 of its Statute)committedabroadcould only be tried in
Spainwhenthe perpetratorsare of Spanishnationality, translatinginto a blanketsuspen-
sion of universajurisdictionforeseeruntil now in Article 23.4 of the LOPJ. Said suspen-
sion could be interpretedas a gestureof extremerespectfor the InternationalCriminal
Court generallypreventingthat, by virtue of the complementarityprinciple (Article 17 of
the ICC Statute),action by the Spanishcourts could hinderthe operationof the Courtin
criminal proceedingivolving the mentionectrimeswhencommittedoutsideof Spainand
involving victims that arenot of Spanisiationality. Now, consideringhatthe mandateo
abstaincontainedn the preliminary draft only requiresthat the crimesbe includedwithin
the objectivecompetencef the Court and not thatthe Court actually assumesucheffec-
tive competenceahejurisdiction of the Spanishcourtswould be excludedevenif the crimes
in guestionare committedwithin nationalterritory or by nationalsof Statesthat are not
party to the Statuteandregardles®f whetherthe suspecis foundin Spanishterritory or
not. In this latter case the preceptin questionis hardly compatiblewith the obligationto
extraditeor try andto not grantasylumor refugecorrespondindo the Stateof custody.

so Forthe SupremeCourt, the additional connectiorbasedon the Spanishnationality of the
victims must be viewed in relationwith the specific crime that is taken asthe basisto
confirm the competencandnotwith othercrimesthatcouldberevealedasthefactsrelated
to said crime unfold (RID. 10, paragraphl5). Thus, in the ruling, Spanishurisdiction is
maintainedexclusivelywith respecto the allegedtorture committedagainstSpanistciti-
zensandnot with respecto this samecrime committedin Guatemalaagainstindividuals
of other nationalities. That sameargumentalso rules out the competencef the Spanish
courtsto carry out criminal proceedinggor the allegedcrime of genocidecommittedin



minority, the SupremeCourt hasreinterpretedArticle 23.4 of the LOPJ suchthat it
would not envisionthe universalityprinciple if the suspecis not presenton Spanish
soil but ratherthe passivepersonalityprinciple,5' the only one of the more or less
generallyaccepteditles of jurisdiction to which no allusionwas madein said law.

b) Assessmenof the new SupremeCourt doctrinefrom the standpointof
internationallaw

An assessmemf the effect that the new turn takenby the highestbody of Spain's
judiciary hashadon Spanishpracticewith regardto universaljurisdiction obviously
implies taking partin a debatethatis still openand deeply impregnatedwith ideo-
logical connotationsand in which personalconceptionsof internationallaw are pro-
jected.In the end, aboveandbeyondcasesof expressedunquestionabl@andgeneral
recognition of the universality principle whetherthrough conventionswith broad-
basedandrepresentativearticipationor throughUnited Nations GeneralAssembly
resolutionsthat are adoptedby consensusand are the object of systematicreitera-
tion, acceptancef the operability of universaljurisdiction in accordancewith gen-
eral internationallaw with respectto crimes of internationalconcern -especially

cont.

Guatemalan light of the fact that "no connectionwith a nationalinterestof Spainis per-
ceivedwith respectto this crime. It is possibleto specify said connectionin accordance
with the nationality of the victims, but the perpetrationof a crime of genocideagainst
Spaniardshasnot beeneither denouncedor perceived.Neitheris it directly linked with
otherrelevantSpanishinterestsalthoughsuchinterestshavebeenseriouslyaffectedby acts
that could be qualified as different crimes committedin the samehistorical context(F.D.
10, paragraptB).

As pointedout by the dissentingudges,in practicethe majority judgementreplaceshe
universajurisdiction criteria setout in Art. 23.4of the LOPJwith passivepersonalitycri-
teria : "Application of the reasonabilitycriteria put forward abovecould allow a national
court to which extraterritorialcompetencés generallyattributablein thesecasesasis the
casein Spainwith the AudienciaNacional(nationalcourt), to refusethe abusiveexercise
of jurisdictionin relationto allegedcriminal actsthattakeplacein countriesthat haveno
link, in a broadsensewith Spain,with Spanisthcitizens,with its interestsor with its rela-
tions. This restriction can be assumedas long as its objectiveis reasonablej.e. that of
avoiding the effect causedby an excessivenumberof this sort of proceedingand guaran-
teeingthe effectivenessf jurisdictional interventiongiven that in caseswherethereis a
completeabsencef connectivdinks with the countryandwith the actsdenouncedin the
broad senseexpresse@bove,the practical effectivenes®f the proceedingcould be null
(...)."If, however,we interpretthe connectivelink, asis donein the majority sentence,
in sucharestrictivemannersoasto only includecasesn which therearevictims who are
Spanishnationalsthat, supposinghat competencés basedon genocide,must also form
partof the ethniagroupthathassufferedthatcrime, we areeliminatingin practicethe prin-
ciple of universaljurisdiction, repealingArt. 23.4 of the LOPJ. In practice,the criteria
accordingto whichjurisdictionis attributablein thesecasesvould no longerbe the nature
of the crime asexpresslysetout in the precept,but ratherthe victim's nationality" (F.D.
11, paragraphg and 8).

5



non-conventionalar crimes, genocideor crimes againsthumanity52 -is only pos-
sibleif logical consequencearerelatedto the developmentshatcontemporarynter-
nationallaw hasundergoneén the areaof the individual'sinternationalresponsibility.
Thanksto the evolutionin the so called legacy of Nuremberg53hat hastakenplace
sincethe end of the cold war, today therecanbe no possibledoubtthat certainacts
that seriouslyviolate the valuesand intereststhat are acceptedby the international
communityasawhole asfundamentabndthat arewithin the frameworkof the types
mentioned,are of a criminal charactelin accordancavith an internationallegal sys-
temthat, atthe sametime, views the repressiorof suchactsasa structuralandessen-
tial demand,so to speak,of internationalorderitself.

Given that this is part of the unquestionableollective heritageof contemporary
internationallaw, the traditional absenceof operationalinternationalcriminal courts
andtherisk of impunity inherentthereinshouldauthoriseall Stateswithin the frame-
work of a sort of cosmopolitarfunctional double-duty,to assumethe tutelageof
essentiakommoninterestsexercisingtheir ius puniendito punishthosewho, for the
perpetratiorof actsthatarethe focusof universalreprobation earnthelabel of Hostis
humanisgeneris,enemiesof all humanity.

Acceptanceof this reasoningoresupposeadmitting that the essentiavaluesand
interestsrecogniseddy positive contemporaryinternationallaw, rootedin basiccon-
siderationsof humanity, cannotbe reducedto mere rhetoridn light of the interna-
tional community'sinstitutional shortcomingsUniversaljurisdiction is clearly not a
panaceavhen it comesto preventingand punishing attacksagainstessentialcom-
mon interests.Moreover, it is not exemptfrom possibleabuseespeciallyin light of
thefactthat, for the mostpart, universalurisdiction is not exercisedy all who would
like but ratherby thosewho arealsoableto do so. Despitethis fact, it appearsessen-
tial to admit that, within certainlimits and as an indispensableslementin combat-
ing the traditionalimpunity with which perpetrator&ommit suchcrimes,the principle
of universaljurisdiction is reasonable54nd, collaterally, legally legitimate -at least

5 Asis well known, the lack of repressiveprovisionscontainedn the HagueConventionlV
of 1907 on the laws andcustomsof waron landandin Additional Protocolll to the Geneva
Conventionshasmeanthata largeproportionof war crimes(mostly violations of the laws
andcustomsof war alludedto in Article 3 of the ICTY Statuteandviolations of Article 3
commonto the above-mentione@Genevaconventionsktill lack todaygreatetconventional
coveragethan that offered by the statutesof the internationalcriminal courtsonly with
regardto determiningtheir competenceThe samecanbe saidof crimesagainsthumanity
in light of the very limited conventionaprovisionfor certainacts(torture,forceddisappearance)
that, undercertain conditions,could be describedas such.A different caseis the problem
of genocide,an indisputablecrime of internationalconcernin accordancevith the 1943
Conventionbut with respecto which no morenationajjurisdiction is expresslyrecognised
(compulsonjurisdiction, however)thanthatof the Statein which the crimewasperpetrated.

s3 Foran excellenttreatiseon the subjectin SpanishdoctrineseeV. Abellan Honrubia, "La
responsabilitthtemationalele lindividu®, R. desC., vol. 280(1999),pp. 137andsubsequent.

5 Asregardsextra-territorialityin general -andthereforenotonly restrictedto criminal mat-
ters -a defencehasbeenmadefor sometime now asto the needfor a reasonabilitycri-



until which time the will of the majority in favour of the institutional development
of internationalcriminal jurisdiction becomesa full reality.

In short, the internationalresponsibilityof individuals for the most seriouscrimes
of internationalconcern,on the onehand, and the needto combatimpunity in light
of theinternationalpublic orderinstitutional deficit, on the other,arefrom our point of
view andnot without limits of course the elementsthat, in andof themselvesallow
for thejustification of the exerciseof universajurisdiction with respecto suchcrimes
as being reasonableand legitimate. This being the basisfor the universality princi-
ple, it shouldalso be usedas the parametetto confirm whetherthe presenceof the
suspecin the territory oughtto be aninexcusablerequisitefor the exerciseof such
principle, evento the point of excluding,in the eventthat suchrequisiteis not met,
the initiation of any investigativeact andthe activationof the mecharrismof inter-
national criminal cooperation(basicallyin the form of extradition) with a view to
achievingthe arrestand surrenderof the suspect.

The potentialfor a Stateto initiate legal proceedingswith a view to obtainingthe
arrestand carrying out the subsequentrial of suspectsor crimes of international
concernthat are not found within their territorial borders -as was the casein the
Argentineanand Chileancasesandin the Guatemalarcase -canbe based,in con-
ventionalterms, on the above-mentionedlausereiteratedin numerousconventions
on internationalcriminal law pursuantto which "no criminal jurisdiction exercised
in accordancewith nationallegislationis excluded". For the SupremeCourt in the
Guatemalarcase,that conventionalaffirmation doesnot seemto imply recognition
of the universality principle. However, as it has beenpointed out, "in light of the
objectand aim of thesetreaties,this provision can only be interpretedin the sense
of broadeningthe possibilitiesforeseenin the Conventionand that, possibly dueto
a lack of consensusdid not materialise.Could the party Statesestablishuniversal
jurisdiction for the repressionof theseactsin their domesticlegal systemsaVhat
otherinterpretationcould therebe? Thosethat negotiatedtheseconventionsimplic-
ity assumedhe legitimacy of actionsoverandabovethoseprovidedfor in their pro-
visions".55If this is true and it is also consideredthat the clausecited generally
supplementsnd doesnot replacethe otherthat, for the stateof custody,establishes

cont.
teriato addto the generallyestablisheflrrisdictionallinks with aview to resolvingconflicts
of competenceSuchreasonabilitymay only be elucidatedby contrastingfrom the stand-
point of the objectandpurposeof the regulationthe extra-terntoriakenforcemenof which
is in question,the proximity of the casewith the connectivelinks in the enforcing state.
For furtherinformationseeF. A. Mann, "The doctrineofjurisdictionin International.aw",
R. desC., 1964-1,T. Wi, pp. 67 and subsequentr B. Stem, "Quelquesobservationsur
les réglesinternationaleselativesa I'applicationextraterritorialedu droit", AFDI, vol. 32
(1986), pp. 45 and subsequent.

% E. OrihuelaCalatayud; Justiciauniversaly derechofhiumanos”jn J. Soroetd.iceras(ed.),
Cursosde DerechosHumanosde Donostia-SarSebastianyol. 1ll, Zarautz,2002, pp.
131-132.



the obligation of trying or extraditing,the logical conclusioncan be noneotherthan
the admissibility of universaljurisdiction in absentia.

The above-mentionedlausecould be opposablesrgaomnes,andnot only between
the parties, wherthe correspondingconventionis the object of generaland repre-
sentativeparticipationas is the casewith torture, terrorismin the areaof air safety
or narcoticstrafficking.56 Regardles®f this fact, if the argumentsetout aboveon the
recognitionof universalurisdiction in generalinternationallaw is acceptedthe very
basisof the universalityprinciple shouldjustify, at leastwith respecto the mostseri-
ous crimes of internationalconcern,the non-compulsoryexerciseof such principle
evenin the absenceof the suspecin nationalterritory. In accordancevith saidrea-
soning, the object and purposeof the universality principle, that which makesits
enforcementreasonableand thereforelegitimate, is the fight againstthe extended
impunity of the perpetratorof actsthe punishmenof which, in light of their grave
affront to commonessentialvalues,is a requirementof internationallaw itself. In
this senseat leastin the caseof crimescommittedfrom the vantagepoint of power
structureswhenthe will of the Stateto punishtendsto be especiallyweak, refusal
of universajurisdiction in absentiacouldbe synonymouswith impunity.5'Therefore,

56 onthe degreeof acceptancef the differentinternationalcriminal law conventionsseeour
work Jurisdicci6nuniversal ...,op. cit., section2.3.

57 it is the view of the SpanishSupremeCourtthat in the absencef otherconnectivelinks
basedbn the principlesof territoriality, active or passivepersonalityor protectionof inter-
ests,only the presencef the suspectn nationalterritory, in accordancevith the principle
of supplementglistice or law regardingcriminal representationyould authorisea State's
exerciseofjurisdiction, "thus providing for an orderly reactionagainsimpunity andelim-
inating the possibility of Statesheingusedasa refuge”(F.D. 9, paragrapt¥, andED. 10,
paragraphl3). Having acceptedhat the object and purposeof broadeninghe traditional
titles of jurisdiction is to combatimpunity, it standsto reasonthat compulsoryuniversal
jurisdiction in presentianby meansof the autiudicareautdedereformula (i.e. preventing
perpetratordrom takingrefugein other States)could be sufficientin achievingsaidobjec-
tive whenthe Stateswith the mostdirect connectivdinks - especiallythe placewherethe
actwascommitted the nationality of the victims or the directholderof the individual pro-
tectedinterests tendsto alsoshowawiill to prosecuteThis is usuallythe casewith transna-
tional crime -trafficking in andexploitationof humanbeingsor narcoticstrafficking - or
internationalterrorism,areasin which difficulties in effective prosecutiorarerootedin the
transnationabnd generallyorganisecdhatureof the crime or the frequentinvolvementof
third Statesbut notin alack of will to prosecuteon the part of the mostdirectly involved
Statesln contrastasinternationalpracticehasdemonstratetime andtime againhowever,
preventingother Statesfrom becomingplacesof refugeis without a doubt an absolutely
insufficient measurawithin the contextthat could be denominatedhs official criminality.
Within this scopethat would include the majority of the most seriouscrimesof interna-
tional concern war crimes,crimesagainshumanity,genocide -andothercrimesof inter-
national significancenot necessarilyincluded amongthosejust listed - torture, forced
disappearancesxtra-judicialexecutions the fact thatthesecrimesare habitually or nec-
essarilycommittedby the statepower structuresghemselveameansthat the Statethat is
supposedb takethe greatesinterestin the suppressionf actsthatrepresena graveatffront
to not only individual but also commoninterestsgenerallylack the will to prosecuteand
tendto bethe placeof choicefor perpetratorseekingrefuge.



evenif merely a warning, allowing a pre-trial investigationandthe activatingof the
mechanismf internationalcriminal cooperationcan servenot only as a reminder
to the suspectof the consequencethat the internationallegal systemattachesto
crimesallegedlycommitted,but alsoarelief, arelative one of course,asregardsthe
rights that this samelegal systemaffordsto the victims.

c) Thelimits of universaljurisdiction in absentiaproscriptionof
extra-territorialexecutivgurisdiction and respecfor the competencenf the
InternationalCriminal Court

The abovedoesnot mean,however,that all forms of universaljurisdiction with the
purposeof combatingimpunity for crimes of internationalconcern -not eventhe
mostheinousof them -haveaplacein contemporaryinternationallaw. In this sense,
despitereiteratedviolationsby a very smallnumberof Stateshatconsideregitimate
the unilateralexerciseof materialcoercionabroadfor the captureand arrestof per-
petratorsof crime, the prohibition of extra-territorialexecutivgurisdiction, already
proclaimedin the Lotus caseby the PermanentCourt of InternationalJustice 58and
reiteratedby the Security Council in the Eichmanncase,59s not only supportedby
wide-ranginginternationalpractices*but also appeardso be a logical and necessary
correctivemeasurdo the principle of universalityrootedin the notion of sovereignty
andits corollaries.FortunatelySpain'spracticein mattersof the arrestof allegedper-
petratorsof crimesof internationalconcern,relatively prolific overthe last several

5y "Now the first and foremostrestrictionimposedby internationallaw upon a Stateis
that - failing the existenceof a permissiverule to the contrary -it may not exerciseits
powerin any form in the territory of anotherState.In this sensgurisdiction is certainly
territorial; it cannotbe exercisedby a Stateoutsideits territory exceptby virtue of a per-
missiverule derivedfrom internationalcustomor from a convention”.Judgementited,
pp. 18-19. The samestancewastakenmorerecentlyby two of thejudgesthat formulated
dissentingopinionsin the InternationalArrest Warrantcase(ODA, paragraphl3andVan
denWijngaert, pararap9), aswell asby the ECHRIn its very controversiadecisionfor
a numberof differentreasonsn the Bankoviccase.ECHR, Grand Chambre decisionsur
la recevabilitede la requeten. 52207/99,Bankovic et autrescontre 17 Etatsparties, 12
Decembe2001, paragrapl60, HUDOC REF. 00022674.

P SCRes.434, of 13 June 1960. On the alreadymentionedaspectof the Eichmanncase,
J. E. S. Fawcett,"The EichmannCase",BYBIL, vol. 38 (1962), pp. 184 and subsequent;
L. Green,"Aspectsuridiquesdu ProcesEichmann"AFDI, vol. 9 (1963),pp. 153andsub-
sequent pr H. Silving, "In Re Eichmann:A Dilemmaof Law andMorality”, AJIL, vol. 55
(1961), pp. 311 and subsequent.

@ Seefor exampleArticles 14 of the InternationalConventionagainsthe Taking of Hostages
of 1979,9 of the RomeConventionfor the suppressiomf unlawful actsagainsthe safety
of maritime navigationof 1988, 4 of the Inter-AmericanConventionon the Forced
Disappearancef Person®f 1994, 18 of the InternationalConventionfor the Suppression
of TerroristBombingsof 1997, 22 of the InternationalConventionfor the Suppressiomf
the Financingof Terrorismof 1999 or 4 of the United Nations FrameworkConvention
againsfTrans-nationaDrganisedCrime of 15 November2000.



yearsregardingnarcoticstrafficking with the more or lessexpressedonsentof the
flag-state,61hasprovento be fully respectfulof the demandsof internationallaw.

While this is widely acceptedthe principle by which the internationalillegality
of the internationalseizureof personsshouldbe an obstacleto bringing a suspecto
justice oncehe hasbeenforcibly takento the territory andis presenttherein 6'does
not enjoy the samedegreeof acceptanceTheillicit natureof suchseizuresn accor-
dancewith internationallaw andits inconsistencywith the fundamentalight of per-
sonalfreedomand securityrecognisedn a numberof instrumentsincluding Article
7 of the InternationalPact on Civil and Political Rights, should preventthe oper-
ability of the maxim male captusbenedetentus at leastin those Statesthat domes-
tically claim to operateunderthe ideal of rule of law. Underrule of law, the endcan
neverjustify illicit meansevenif the latter are only implementedabroad.

That, however,is not the only limit that can be put on universaljurisdiction in
absentialf, ashasbeenpointedout, that modality of universaljurisdiction is based
on thefactthatit is anindispensablénstrumentto combatimpunity asregardscrimes
especiallydamagingto commoninterests,the developmenbdf internationalcriminal
institutions representativef the internationalcommunity and capableof taking on
that mission should advancealongthe path of, if not yet fully questioningits virtu-
ality, reconsideringts scopeandlimits. In this sensejf the allowancesthat needed
to be madepermitting the creationof the InternationalCriminal Court63 prevent,at
leastin the middle or long term, being able to completelydispensewith the univer-
sality principle, efforts shouldbe madeto avoid allowing said principle to standin
the way of the effective operationof the new Court. From this perspective mindful

6l Reportson said practicecan be found in the REDI publicationin the sectionentitled
"Jurisprudencigespanolale DerecholnternacionalPublico” (Spanishcaselaw in inter-
national public law). Seefor example,the "Grisu" casewith a note by C. F. Fernandez
Beisteguiin REDI, vol. 48 (1996), pp. 180 and subsequentr the more spectaculacase
relative to the captureof the "Archangelos"with a note by J. Zavala Salgado,in REDI,
vol. 49 (1997),pp. 165-169.ForamorecompleteanalysisseeV CarrendGualde,'Suppression
of theillicit traffic in narcoticdrugsandpsychotropicsubstancesnthe High SeasSpanish
Case-Law",SYIL, vol. IV (1995-1996)pp. 100 and subsequent.

& With regardto this seeV. Coussirat-Cousterand P.M. Eissemann;L'enlevemente per-
sonnegriveeset ledroit international" RGDIP, vol. 76 (1972),pp. 348-352and356-364;
F.A. Mann, "Reflectionson the Prosecutiorof Personé\bductedin Breachof International
Law", in Y Dinstein (ed.), InternationalLaw at a Time of Perplexity, Dordrecht, 1989,
p. 407; or, in Spanishdoctrine,commentarieselatingto the Rolddncaseby C. Esp6sito,
"El casoRoldan: Detencién irregular?”,Meridiano CERI, n. 3 (1995),pp. 21 andsubse-
guent ;andJ. Gonzale2Vega, "Male captus,benedetentusextradicién,detenciony dere-
choshumanosen el contextodel ‘casoRoldan™, REDI, vol. 47 (1995), pp. 119 and
subsequent.

| takethe expressiorfrom R. Zafra EspinosaDe Los Monteros,"El establecimient@on-
vencionalde la Corte Penallnternacional:Grandezay servidumbres"jn J. A. Carrillo
SalceddCoord.),La criminalizacién.. ., cit., p. 190. Saidallowancesundamentallyalthough
not exclusivelyaffect limits imposedon its jurisdiction by virtue of Articles 11land 12 of
the Rome Statute.



of therisks thatthe universality/complementaritgombinationcausedor its effective
operation,64t is not preposterouso proposean interpretationof the Statuteaccord-
ing to which complementaritywould only be ableto operatewith respecto national
jurisdictionsthat havespecialconnectiveinks with the crimesin question.65T he fact
is that an effectively operatingCourt would make combatingimpunity by meansof
the exerciseof universaljurisdiction unnecessaryand thus suchexercisewould lose
the reasonabilitythat, in othercasesand from our point of view, justifies it.

3. THE SUBSIDIARITY OF THE SPANISH COURTS'
EXTRA-TERRITORIAL JURISDICTION

Reasonof principle, linked to the mostly territorial projection of sovereignty,but
also very practical considerationgelatedto easein collecting and presentingevi-
denceandfor the developmenbf the hearing,put the Statein which the crime was
committedin a privileged position for the trying of crimesof internationalconcern.
It is thereforenot surprisingthat severalelementsof internationalpracticesrecog-

cont.

&1 Highlighted,amongothers,by F. Lattanzi,"Competencele la Cour Penaldnternationalet
consentemerdesEtats",RGDIP,vol. 103(1999),pp. 430 131; J.Alcaide Fernandez,La
complementariedad .”, art. cit.,, pp. 399 and 433; P. H. Weckel. "La Cour Penale
InternationalePresentatiogeneral” RGDIP,vol. 102(1998),p. 986;A. RodriguezCarrion,
"Aspectosprocesalesnasrelevantegresentegn los Estatutosde los TribunalesPenales
Internacionalescondicionesparael ejercicio de la jurisdiceién, relaciéncon lasjurisdic-
cionesnacionales”jn J. Quel L6pez, Creacionde unajurisdiccion penalinternacional,
Madrid, 2000,p. 174; C. EscobaHernandez,Concurrenciadejurisdiccionesy principio
de complementariedad M. GarciaAran andD. L6pez Garrido (coords.),op. cit., pp.
258-259;1. Lirola Delgadoand M. M. Martin Martinez, La Corte Penaliit 7MClonal.
Justiciaversusmpunidad,Barcelonapp. 162andsubsequentr A. Cassese;The Statute
of the InternationalCriminal Court: SomePreliminary Reflections”,EJIL, vol. 10 (1999),
pp. 158 and subsequent.

bs Thus, the above-mentione@seenote 49) exclusionof jurisdiction providedfor in Article
7.2 of the preliminarydraft of the law on cooperatiorwith the InternationalCriminal Court
shouldbe well receivedf it wereonly to be appliedin casedn which thatbody haseffec-
tive competence.

@ Avrticle 12.20f thelLC's draft Codeof CrimesAgainstthe Peaceand Securityof Mankind,
for example,admittedasan exceptionto the enforcemenbof the non bis in idem principle,
the possibility of a secondnationaltrial by the courts of anotherStatewhen the actsin
guestionhadtakenplacein its territory. The commentanjustifying suchexceptionasserts
that "the Statewithin the territory of which the crime was committedhasa firm interest"
and"is moredirectly affectedby the crime thanother States".Report ...,p. 89. This spe-
cial link wasalsorecognisedby the samebodytwo yearsearlierin Article 47.2of the Draft
Statuteof an InternationalCriminal Court in the senseof consideringthe domesticlegal
systemof the placewherethe crime took place -amongothers -asregardsthe amount
or durationof punishmentmposed.ILC reporton the work carriedout during the course
of its 46thwork sessioncommentegardingArticle 47 of the Draft Statuteof an International
Criminal Court, paragrapt®. Principlenumber19 of the final reportpresentedby the spe-
cial rapporteurof the HumanRights CommissionL. Joynet,on the issueof the impunity



nisethe specialinterestthat said Statehasin the prosecutiorof suchcrimesandthat,
on occasionthis givesrise to the acceptancef the priority in the hearingon the part
of the so called iudex loci delicti commissi.61

The conditionedpriority placedon the Statein which the crime was committed
(equivalentto the subsidiarycharacterof universaljurisdiction), is firmly rootedin
the practiceof Spanishcourtsregardles®f the fact thatthe enforcemenbdf thatrule
hasnot beergoverneddy uniform criteria. Already in the casednvolving theArgentinean
and Chileanhearings,the plenaryof the National Criminal Court rejectedthe inter-
pretationof Article 6 of the Conventionon Genocidein the senseof grantingexclu-
sivejurisdictionto thejudgesin the placewherethe crime wascommitted,proposing
insteadan alternativeinterpretationby virtue of which said precept"imposessub-
sidiarity statusupon actionstakenby jurisdictionsdifferentfrom thoseenvisionedn
the precept.Thus, thejurisdiction of a Stateshouldabstainfrom exercisingurisdic-
tion regardingactsconstitutinga crime of genocidethat are beingtried by the courts
of the countryin which said actswere perpetratedr by an internationalcourt". 68

In an additional step,in the Guatemalacase,that samelegal body notonly pro-
claimedthattherule inferred from Article 6 of the 1948 Conventionconstitutesrule

cont.
of the perpetratorf humanrights violations - civil and political - affirms that “the
territorial competenceof the national courts continuesto be the generalrule." Doc.
E/cn.4/Sub.2/1997/20/RevAn ideathat had alreadybeenexpressedy the General
Assemblywhen,in 1973,it proclaimedits "Principlesof internationalco-operatiorin the
detection,arrest,extradition and punishmenbf personsguilty of war crimesand crimes
againsthumanity", including the principle that "Personsagainstwhom thereis evidence
thatthey havecommittedwar crimesandcrimesagainsthumanityshall be subjectto trial
and, if found guilty, to punishmentasa generalrule in the countriesin which they com-
mitted thosecrimes". Resolution3074 (XXVIIl), of 3 December1973, section5.

& In the Boutersecasethe AmsterdamAppealsCourtaffirmedits competencenly afterhigh-
lighting that, the pressnewson the developmenbf investigationsn Surinamhavingbeen
confirmed -concerningwhich there was no trustworthy confirmation -the proceedings
shouldbe suspendednd, in the eventthatthey concludewith a final judgment,a stay of
proceedingshouldbe declaredThe 20 November2000decisionof thatcourtcanbe found
in the InternationalCommitteeof Juristsweb page: http//:www.icj.org/objectives/deci-
sion.htm(visited on 20.12.02) Along thesesamelines, during the courseof a proceeding
beforethe ICJ with respecto the examinationof the InternationalArrest Warrantcase,
the Belgian authoritiesmadean effort to underlinethe fact that actiontakenby their judi-
cial bodiesagainstthe then Congolesd~oreign Minister A. YerodiaNdombasi,had only
beeninitiated once evidencehad beenfound regardingthe Congoleseauthorities'lack of
will to bring him to justice. See,for example,the statementsnadeby the Belgian agent
J. Devaderand oneof the Belgian counselsD. Bethlehem,during the public hearingof
17 October2001 (doc. CR 2001/8,p. 22). And also, in the EichmannCase,the Israeli
SupremeCourtexpresslyrecognisedhatthe Stateof theterritory "is the bestplace(forum
conveniens}o hold the trial". Paragraptl2.d, loc. cit., p. 302.

@8 Rulingsof 4 and5 November1998,alreadycited, F.D. n. 2,REDI, vol. 51 (1999),pp. 639
andsubsequent.



of ageneral(andimperative!)naturebasedon internationallaw,69but alsoproceeded
to a clearly disproportionatenforcementf thatrule. In its ruling, the National Court

consideredthat this issue should be resolvedprior to establishingcompetenceand

that, moreover,unlessthe inactivity or ineffectivenessvasdueto legislationin force

in the Stateof the territory or dueto the passingof a long period of time, the bur-

den of proof lay with the plaintiff,."

This way of applying the subsidiarity criteria, however,was questionedby the
SupremeCourtin its judgementof 22 February2003 in relationwith the samecase.
In the view of the high court, "the subsidiaritycriteria is not satisfactoryin the way
it was appliedby the instancecourt. The determinationof whenit is appropriateto
intervenein a subsidiaryfashion and move forward in the judicial proceedingsof
specific actsdbasedon the real or apparentinactivity of the territorial Statejurisdic-
tion, implies ajudgementon the part of thejurisdictional bodiesof one Statewith
regardto the capacityto administejjustice of thosesamebodiesin anotherState(...)
A statemenbf this sort that can have extraordinaryimportancein the field of inter-
national relations should not be made by state courts. Article 97 of the Spanish
Constitutionprovidesfor the Governmento orchestratdoreign policy andthe reper-
cussiongthat a statemenbf this naturecould havein this areacannotbe ignored”. 71
Eventhoughthe majority judgementis not explicit with regardto the way in which
the Spanishcourts shouldgo aboutassessinghe priority of the Statein which the
crime was committed, this doesnot seemto be a point of discrepancyfor the dis-
sentingminority for whom "this criteriais not sufficientto excludethe enforcement
of Art. 23.4.a)of the LOPJ, calling for the full accreditationof the inactivity or in-
effectivenesof the criminal persecutioron the part of the territorial jurisdiction as
arequirementor the admittanceof an extra-territorialsuit for genocide(...). For a
caseof this natureto be admittedin a court of law, the samerequirementghat apply
to actsallegedly constitutingthe crime of Genocide,apply hereas well. The provi-

69 Inits 13 Decembef000ruling the National Court held thatthe principle of universalper-
secutionfoundin Article 23.4 of the LOPJshouldbe palliated“with the criteria of juris-
dictional attribution of Article 6 of the Convention(...) andalsowith the generabrinciple
of subsidiaritythat, in our view, forms part of the international'ius cogensthat hascrys-
tallized in Article 6 of the Conventionand, morerecently,in Article 17 and subsequentf
the Statuteof the InternationalCriminal Court". ED. 2.

** Indeed havingpointedoutthat"therewasnolegislativeimpedimenblockingthe Guatemalan
justice system'ersecutiorof the crime of genocideallegedly committedin the territory
of that country" (F.D. 3), the 13 December2000ruling concludedthat "there is no evi-
denceof rejectionin the Stateof theterritory (...) of theaccusatiorandconnecteatharges
filed beforeCentralTrial Court number1 andwe cannotinferjudicial inactivity by virtue
of the passagef time aswasfeasiblein Chile and Argentinagiven the numberof years
that had goneby sincethe end of the military dictatorshipshecauseashasbeenpointed
out, the materialservingasthe main nucleusof the case the initial chargewasfirst made
on 25.02.99andthe claim wasfiled on 02.12.99and no Guatemalarcourt decisionwas
attachedejectingsuchcharge”(ED. 4).

7L Judgementited, (F.D. 6, paragraph$ and6).

"2 Asis recognisedn theindividual vote. ED. 1.



sion of seriousand reasonablesvidencethat the seriouscrimesdenouncecdavenot,
to date, beeneffectively followed up on by the territorial jurisdiction, for whatever
the reason,doesnot imply any sort of negativejudgementon the political, social or
materialfactorsthat led to said 'de facto' impunity" .73

This stancetakenin Spanishpractice,basedon recognitionof the priority of the
judge in the place wherethe crime was committed,is fully coherentwith the foun-
dationupon which, from our point of view and as we have pointedout, the univer-
sality principle is based.If the Stateof the territory has the effective capacityand
will to punishthe perpetratorof the crime in question,thereis no reasonto combat
impunity wherethe connectivelinks to the crimesare limited to thoseprovidedby
the community and essentialnatureof the interestsdamaged However, it could be
necessaryo make someclarifications as regardssucha genericproclamationon the
subsidiarityof our courts'extra-territorialjurisdiction. Without prejudiceto the fact
thatrecognitionof the specialstatusof the Statein which the crime was committed
shouldbe anincentive forextraditionor surrenderthe absenceof a generalobliga-
tion asconcerndnternationalcriminal cooperationmposingsuchextraditionor even
legal requirementsoncerninghumanrights that could standin the way of suchextra-
dition, cannotbe ignored.

In this sensethe priority of the Statein which the crime was committedshould
not serveas a pretextmaking it possiblefor Spainto fail to fulfil the obligation -
generalin ourview - thatit hasto putontrial, if it doesnot extradite the perpetrators
underits custodyof the mostseriouscrimesof internationalnotoriety. In accordance
with this interpretation therefore the priority of the iudexloci delicti commissicould
in fact be an obstacleto the exerciseof universaljurisdiction in absentia -or asthe
SupremeCourtput it, for the implementatiorof the passivepersonalityprinciple -but

'3 Individual opinion, F.D. 4.

t h e wide rangingandrepresentativarticipationin someof the conventionghat provide
for universaljurisdiction underthe formula aut iudicare aut dedereare a reflection of a
generalconsensugsconcernghe existenceof an extra-territorialobligationto prosecute,
in the eventof non-surrenderwith respectto crimes suchas seriousinfractions of the
GenevaConventionstortureor certainterroristactsagainstair safety.Also, recognitionof
this sameobligation by institutions representinghe internationalcommunity, especially
resolutionsof the GeneralAssemblyadoptedoy consensusind throughstatementseiter-
atedperiodicallyregardingnternationaterrorismor forceddisappearanceuld alsoserve
asthe basisfor affirming the existenceof an generalobligationto prosecutewith respect
to the Statein the territory of which the suspecis found. In this sensedespitefrequent
failure to fulfil this obligation,that setof pronouncementsiay mearthat, by virtue of gen-
eralinternational lawno Statecanbecomea land of refugeor a safehavenof passagéor
the perpetrator®f actsthat arean affront to the essentialnterestsandvaluesof the inter-
nationalcommunityas a whole. Moreover,especiallywhenit comesto the mostserious
crimesof internationahotorietyandindependenbf conventionatoverageor not, the arrest-
ing state,as seemdo be insinuatedn the preambleof the ICC Statute would very prob-
ably bein violation of international lawif it failed to put the suspecbn trial despitehaving
optedto not extraditeor surrendeisaid suspectFor more detaileddevelopmenbf these
ideasseemy work, Jurisdicci6nuniversal ...,op. cit., section4.1.



not for its exerciseby Spanishudgeswhenthe competentauthoritiesdecidenot to
extraditeor, in light of juridical problems,cannotextradite,becauseany other solu-
tion would be equivalentto impunity in clearcontradictionof the objectand purpose
of the obligationto extraditeor put on trial.

4. EXTRA-TERRITORIAL JURISDICTIONAND IMMUNITY
OF FOREIGN STATE REPRESENTATIVES

The fact that, given their massiveand/or systematicnature,the most seriouscrimes
of internationalconcerntendto be perpetratedrom within the very structuresof state
authority with the participationof the highestranking state officials, hasled to the
emergenceof the issueof the virtue of traditional immunity and inviolability that
internationallaw affords suchofficials and their functionality as a limit with respect
to extra-territorialjurisdiction. As demonstratedby the ad hoc criminal courtsin the
Milosevic75 or Kambanda 7@ases,there can be no doubttoday that the principle of
the internationalresponsibilityof the individual for especiallyseriouscrimesof inter-
national concernprevails over immunity" and that such prevalenceis fully opera-
tional, within the frameworkof its competencedeforeinternationalcourts.In contrast,

t h e indictmentagainstthe former YugoslavPresident,S. Milosevic, was adoptedin May
1999, a year and a half before he was overthrownon 6 October2000 and while he still
figuredasthe headof the YugoslavState ICTY, casel T-02-54, ProsecutoagainsiSlobodan
Milosevic, Milan Milutinovic, Nikola Sainovic, Dragoljus Ojdanic, Viajko Stojilykovic,
Indictmentof 24 May 1999.

'6 Following his confessionthe 1CTR sentenced. Kambandaprime minister of the provi-

sional governmenbf Rwandafrom 8 April to 17 July 1994, to life imprisonmentor his

involvementin the genocideof the Tutsi people.ICTR, Chambrel, Le Procureurc. Jean

Kambandagaffaire ICTR-97-23,jugementdu 4 septembrel998. Subsequertb an appeal,

thejudgementwvas confirmedon 19 October2000.

Oneof the mostfirmly rootedrulesin internationalcriminal law is that which is derived

from the principle of irrelevanceof official position. The fact is, while the origin of the

ideaof the internationalcriminal responsibilityof the individual is generallyrooted -with-
out prejudiceto othermoreremoteprecursors in Article 227 of the VersaillesTreatyand
in the pretensiorforeseertherein -andfailed in practice -regardingthe prosecutiorof
the former GermanemperorWilliam 11 of Hohenzollem,the principle of irrelevanceof
official positionwas reiteratedtime andtime againin practically all internationalinstru-
mentson the subject,whetherin the statutesof all of the internationalcriminal courtscre-
atedor foreseerto date -from the Statuteof the InternationaMilitary Tribunal of Nuremberg

(Art. 7) to the Statuteof the InternationalCriminal Court (art. 27.1), from the Statuteof

the Tokyo Tribunal (Article 6) to the Statutesof the InternationalCriminal Tribunals for

the FormerYugoslavia(Article 7) andRwanda(Article 6) - in all of the ILC projectsfocus-
ing on the essentiaprinciplesof internationalcriminal law -from the principlesof inter-
nationallaw recognisedunderthe Statuteand by the judgementsof the 1950 Nuremberg

Tribunal (principle Ill) to the draft Code of Crimes Against the Peaceand Security of

Mankind of 1954 (Art. 3) and 1996(Art. 7) - or in oneof the mostsignificantconventions

onthis subject the Conventionon the PreventiorandPunishmenbf the Crime of Genocide

of 1948 (Art. 3).



it hasnot alwaysbeenso clear -andin someaspectsemainsunclear -just where
to situatethe exactpoint of balancebetweenthe two institutionswhenthe responsi-
bility requirementakesplacebeforenationalcourts

a) Exclusionof functionalimmunity (ratione materiae)in the caseof
former staterepresentatives

At any rate,in accordanceavith the mostrecentinternationalpractice,it now appears
necessaryo make a distinction betweenstateofficials that have left office or those
that are still in office at the time that the exerciseof extra-territorialjurisdiction

is sought. With respectto the first supposition,in somerecentcases -especially
the Pinochetcasein the United Kingdom and Belgium, but also the Bouterse

B For recenttreatmentof theseissuesin Spanishdoctrine seeF. JimenezGarcia, "Justicia
universale inmunidadesestatalesJusticiao impunidad¢ unaencruicjadadualistaparael
Derecholnternacional?"ADI, vol. 18 (2002), pp. 63 and subsequent.

‘P In accordancavith the majority position defendedn the Houseof Lords secondappeals
committeeasregardshis case althoughthe criminal natureof certainactsdoesnot preclude
their consideratiorasactscarriedout in the exerciseof official functions(in contrastwith
the assertiormadeby the majority of the first appealscommittee -Lord Nicholls, ILM,
vol. 37/1998,p. 1333;Lord Steyn,ibid., p. 1337;andLord Hoffmann,ibid., p. 1339-,and
two of the lord-judgesof the secondcommittee Lord Browne-Wilkinson,ILM, vol. 38/
1999,pp. 593-594;andLord Hutton, ibid., pp. 638-639) the institution of theimmunity of
former staterepresentativesould be incompatiblewith the notion of crimesagainstinter-
national lawand, with respecto suchcrimes,an exceptionto the mentionedgeneralrule
of immunity ratione materiaewas made.The groundsfor that exceptionare basedon the
imperative(andthereforeprevalentiatureof the rule thatoutlawsandordersthe prosecution
of crimesagainsinternationalaw (Lord Hopeof Craighead M, vol. 38/1999pp. 625-626;
Lord Phillips of Worth Matravers jbidem, p. 661; andespeciallyl ord Millet, ibid., p. 651),
aswell astheexistencenf animplicit renouncemerdf immunity inhereniin theinternational
criminal type, torture, that foreseeghe involvementof civil servantsor stateofficials as
both a necessarandhabitualelement(Lord Saville of Newdigate)bid., pp. 642-643).For
an exhaustiveanalysisof the different positionstakenin British justicein this respectsee
A. RemiroBrotons,El caso ...,op. cit., pp. 109 and subsequentn light of the different
opinionsreflectedin the Pinochetaseijt is no easytask,aswaspointedoutby S. Villalpando
("L'affaire Pinochetbeaucouple bruit pourrien?L'apportaudroit internationadde la déci-
siondela ChambredesLordsdu 24mars 1999",RGDIP,vol. 103/1999pp. 416y 418),t0
decipherthe sensan which the casecanbe consideredasa precedentThe optionsrange
from minimalistinterpretationghatwould limit the exclusionof immunity to casef con-
ventionalcrimesthat, like torture,includethe actiorof official agentsasanelemenibf the
type, to maximalistpositionsthat, highlightingthe prevalencef the valuesthat aresafeguarded
from crimesagainsinternationalaw, would excludeall possibleinvocationof immunity by
former staterepresentativesuspecteaf committing thesetypesof crimesregardlessof
whethersuchcrimeshaveexplicit conventionabackingor not. However,despitethe fact that
therearestill manyopenissuesthereis somethinghat, aswaspointedout by J. M. Sears
("Confrontingthe 'Cultureof Impunity: Immunity of Headsof Statefrom Nurembergo ex
partePinochet",GYIL, vol. 42/1999p. 146), seemglearin the wakeof the Pinochetcase:
the notion of the absolutdmmunity of former Staterepresentativeis unsustainabléoday.

& In his decisionof 8 November1998regardingthejurisdiction of the Belgianjustice system



case8'and, to a lesserdegree,the Habre case82 -one canobservea cleartendency
againstthe operability of functional immunity (ratione materiae)in the caseof for-
mer stateofficials oncethey haveleft office. This may be so becauset is understood
that by applying the exceptionof the generalrule envisionedin Article 39.2 of the
1961 Vienna Conventionon diplomatic relations, crimes of internationalconcern
could neverfall underthe scopeof applicationof saidimmunity becausesuchcrimes
could neverbe consideredas actsperformedin exerciseof official functions -i.e.,
becausehe rule of immunity would not be applicable -or it may be becausegven
if still consideredas suchkind of acts,prosecutionof suchcrimesis aninternational
requirementhat prevails over the generalrule thus blocking its operability.

The practiceof the Spanishcourts as concernghe immunity of former staterep-
resentativess clearly alignedwith the tendenciesoutlined abovealthoughit is sur-
prising that, in light of the effort madeby the Public Prosecutoito block the action
takenby Spain'sNational Court basedon the universaljurisdiction title of Article
23.4 of the LOPJ, the issueof immunity was not evensuggestedat leastinitially, in
the Spanishversionof the Pinochetcaseor in the Guatemadaaffair. The fact that, in
the first of the two casesthe National Court affirmed its jurisdiction andthe fact that
in the latter the SupremeCourt endedup backingvery limited extra-territorialjuris-
diction of Spanish courtfor the prosecutiorof torturecommittedduringthe Guatemalan
dictatorshipagainstSpanishcitizens, despitethe fact that some of the allegedper-

cont.
to hearthe suitsfiled in that country againstex-dictatorPinochet,JudgeVandermeersch
of the BrusselsFirst InstanceCourt refusedto give crimes of internationalconcernany
possibleconsideratioras actscarriedout in the line of official functions. Seethe note by
701.

81 in responsedo the allegationof the defenceof D. D. Boutersethat held that the actsfor
which he wasbeingtried hadbeencommittedat a time during which the accusegbresided
overthe military juntathatgovernedSurinamandwerethereforecoveredby his immunity
asthe former Headof State,the appealscourt answeredasfollows: "The Courtof Appeal
canleaveasidewhethetthatinsufficiently reasoneérgumenbn Bouterse'ositionis cor-
rect. After all, the commissionof very seriousoffences -as are concernechere -cannot
be consideredo be oneof the official dutiesof a headof state".Decision(‘beschikking’)
of 20 November2000. Available on the InternationalCommissionof Jurists'web page:
http:lmww icj.orglobjectivesldecision.htrfvisited on 21.2.02).

a& The decisionsof the Prosecutiorsectionof the Dakar AppealsCourt of 4 July 2000and
of the Cour deCassatiorof Senegabf 20 March 2001, refusingto grantjurisdiction to
the courtsof thatcountryfor criminal proceedingsigainsformer ChadpresidentH. Habre
werebasedexclusivelyon the lack of a domesticprovisionfor universajurisdiction fore-
seenin Article 5 of the 1984 Conventionagainsttorture anddid not take possibleimmu-
nity rationemateriaeinto consideratiorat all. On this casesee,l Sansani, The Pinochet
Precedenin Africa: Prosecutiorof HisseneHabre",HumanRightsBrief, Centerfor Human
Rights and HumanitarianLaw, WashingtonCollege of Law, vol. 8 (2001),pp. 32-35, as
well asalengthydossieron the web pageof HumanRightsWatchat the following address:
http:lmww.hrw.orglfrenchithemeslhabre-decision.hiwikited on 22.2.02).



petratorsidentified in the suits are shelteredby ratione materiae,83are factors that
could legitimately be takenas an acceptanceon the part of our courts, of the inter-
pretationaccordingto which suchimmunity doesnot cover actsthat, underinterna-
tional law, are considerectrimes.In this specific aspect,Spanishpracticeappeardo
be in line with the mostrecenttrendsin this areaand is thereforewell received.

b) The subsistencefpersonalimmunity (ratione personae)n the caseof acting
staterepresentatives

In contrastwhenthe caseinvolveshigh-rankingactingstaterepresentativeghe posi-
tion mostdefendedby the doctrine supportedby certaindomesticpractice -the
Gadaficasein France 85aswell asby Article 98.1o f the Statuteof the International

a' Thisis the caseof, at least, the former headsof GovernmentE. Rios Mont and O. H.
Mejias Victores, and of the former Presidenbf the Republic,F. R. LicasGarcu.

84 Amongothers,see M. CH. Bassiouni,CrimesAgainstHumanityin Internationalaw, 2nd
ed., Haya-Londres-Boston]1999, p. 508; M. Cosnard,"Les immunitesdu chefd'Etat",
Rapportintroductif, SFDI, Colloque de Clermont (juin 2001), Le chefd'Etatet le droit
international p. 24; Ch. Dominice, "Quelquesobservationsur l'immunité de jurisdiction
penalede 1'ancierchefd'Etat",RGDIP,vol. 103(1999),p. 301;S.R. Ratnety J. S.Abrams,
Accountabilityfor HumanRightsAtrocities in InternationalLaw, Oxford, 2nd ed., 2001,
pp. 141-142;A. RemiroBrotons,El caso ...,op.cit., pp. 117 and 121-122;0r A. Watts,
"The legal positionin InternationalLaw of Headsof StatesHeadsof Governmentsand
ForeignMinisters”, R. desC., vol. 247 (1994),p. 54. Also, in Article 2 of its Resolution
on the immunity of Headsof Stateand Governmentadoptedby the IDI during its 2001
Vancouversessionit affirmedthat(e)n mati6repenaleje chefd'Etatb6n6ficiedel'immunité
de juridictiondevantle tribunald'un Etatetrangepourtouteinfraction qu'il auraitpu com-
mettre quelle qu'ensoit la gravite”. In the oppositesensecontraryto the subsistencef
any sortof immunity in the caseof the mostseriouscrimesof internationalconcernsee,
A. Bianchi, "Immunity versusHumanrights: The PinochetCase",EJIL, vol. 10 (1999),
pp. 260 andsubsequengswell asthe Committeeon InternationaHumanRightsLaw and
Practiceof the LA, Final Reporton the Exerciseof Universalurisdictionin Respeobf Gross
HumanRights Offences)]. ondonConferencg2000),p. 14 andconclusiomnumber4, p. 21.

85 In its judgementof 13 March 2001, the Court of Cassatiorrepealedthe decisionof the
ParisAppealsCourtthroughwith the latterbody affirmed thattheimmunity of actingHeads
of Statecould not beextendedo terroristacts.The repealwasbasenthefactthat"inter-
nationalcustomsgo againstllowing actingHeadsof State,in the absencef international
provisionsstatingotherwisethatareimposeduponthe partiesinvolved, to bethe heldliable
beforethe criminal jurisdictions of a foreign State(...) . In accordancevith the current
stateof international lawthe crime denouncedtegardles®f its gravity, doesnot form part
of the exceptiongo the principle of jurisdictionalimmunity coveringactingforeign Heads
of Stateandthus,in deliveringits judgementthe chambred'accusatiomasfailed to recog-
nise said principle". The text of thejudgementdeliveredby the Cour d'Appel de Paris
(arretdu 200ctobre2000,n. A 1999 0591)andby the Cour deCassation(arretn. 1414
du I3 mars2001)canbe consultedn extractform in RGDIP,vol. 105(2001pp. 473and
subsequeniThe decisionof the Courde Cassationhoweverdoesgive rise to somedoubts
asconcerngust what would be considerecpossibleexceptiongo the personaimmunity
of acting Stateofficials. As S. Zappalahaspointedout "(a)n a contrariointerpretationof
this passagéeadsto the conclusiorthattherearecrimesthat constituteexceptiongo juris-



Criminal Court, hasbeenconfirmedby the InternationalCourt of Justicein the case
relating to the InternationalArrest Warrant(DemocraticRepublic of Congoversus
Belgium), in assertingthat said persons"benefit from full immunity from criminal
jurisdiction and inviolability abroad".86

This latter idea, even before being proclaimedby the InternationalCourt, was
alreadyrelatively well establishedn the practiceof the Spanishcourts.In this sense,
andalongthelines alreadyestablishedy CentralTrial Courtnumber5 in the Obiang
NguemaandHassanll cases,8the confirmationby the plenary of the criminal sec-
tion of the SpanishNational Court of the non-admissiorof the lawsuit filed against
Fidel Castrofor the crimes of genocide,terrorism and torture, among others, was
basedon "absolutejurisdictional exemption"derived from the office held and that
this loquaciousand long-lived dictator continuesto hold. In the view of the above-
mentionedjudicial body, "if Spainrecogniseghe sovereigntyof the Cubanpeople
and has diplomatic relationswith that country, Spanishcriminal jurisdiction cannot
be attributedto the prosecutionof allegedly criminal acts ...aslong as one of the
accuseds the HonourableMr. Fidel CastroRuz who, as concernsSpain,represents
the sovereigntyof the Cubanpeople".88

As for the rest, the doctrine establishedy the ICJ in thejudgmentregardingthe
internationalarrestwarrant has been followed by both the SupremeCourt in the
GuatemalaCase,alluding to the immunity of acting Headsof Stateand Government
asalimit to the exerciseof extra-territoriajurisdiction on the partof nationalcourts89
aswell asby CentralTrial Courtnumber4 that hasturnedto the samedoctrine -as
well asto the previousdoctrineof the National Courtitself in the Fidel Castrocase -
in its non-admissiorof the suit filed againstthe VenezuelarPresidenH. Chavezfor
allegedcrimesof terrorismand crimesagainsthumanitycommittedduring the tragic
eventsof 1April 2002in Caracas. 90

cont.
dictional immunity of the Headsof State"."Do Headsof Statein office enjoy Immunity
from jurisdiction for InternationalCrimes?The GhaddafiCasebeforethe FrenchCourde
Cassation"EJIL, vol. 12 (2001), pp. 600 and subsequentt. Poirat has spokenout in a
similar fashion, "Immunautede juridiction penaledu chef d'Etatetrangeren exerciceet
régle coutumieredevantle jugejudiciaire”, RGDIP, vol. 105 (2001), pp. 480-481.

& Judgemenbf 14 February2000,cit., paragraptb4.

& Rulings of 23 December1998. See"Garzén archivdas acusacionesontraHassanl y
Obiang", El Mundo, 24 December1998.

&8 As is pointedout in anotherpassag®f theruling, it is the condition of actingrepresenta-
tives thatis the determiningelementof the operability of immunity: "It goeswithout say-
ing thatthe abovesolutionin no way contradictsarecentresolutiondeliveredby this same
Plenaryin which the accusedvasthe Senatoiof the Republicof Chile, GeneralPinochet,
in light of the fact that he wasnot a foreign Headof Stateand hacdhlreadyabandonedhat
office whenthe appealfiled againstthe admissionof the lawsuit wasrejected".National
Court Ruling of 4 March 1999; Rapporteurthe HonourableMr. JorgeCamposMartinez.
The mostrelevantextractsof the ruling may be found, witha note by J. GonzalezVega,
in the Anuario Espanolde DerecholnternacionaPrivado,vol. | (2001), pp. 811-816.

& STScited of 25 February2003,ED. 8, paragraphli.

D Ruling of 24 March 2003. See:"La AudienciaNacionalremite la querellacontraChavez



Thus,91full guaranteef the integrity of the representativéunctionsof suchoffices
seemsto constitutean interestmeriting specialattentionin an internationalsociety
that, givenits eminentlyinterdependemature,needgo conservehe channelghrough
which inter-staterelationsare conducted.However, asthe Court itself recognisedn
its judgementconcerningthe Yerodia Ndombasicase,the subsistenceof personal
immunity cannotbe synonymouswith impunity. In this sensethe essentialcharac-
ter of commoninterestsand values,the safeguardof which is at stake,especially
points to the needto move forward in the processfortunately underway of institu-
tionalisinginternationalcriminaljustice thejurisdiction of which, asstatedin Article
27 of the Rome Statute ,cannotbe affectedby any sortof immunity. But it alsopoints
to the needto call for andrequire,from all membersof the internationalcommunity,
greatercommitmentin the assumptionof responsibilities -not the samefor all -
incumbentupon all in the prevention,and not only the repressionpf the most seri-
ous crimesof internationalconcern.

5. EXTRA-TERRITORIAL JURISDICTIONAND
TRANSITION PROCESSES

As hasalreadybeenpointedout, the fact thatthe mostseriousandhorrendouscrimes
againstinternationallaw cannormally only be committed,for practicalreasonsfrom
the vantagepoint of statepower structures,coupledwith the traditional absenceof
internationalcriminal courts and the subsistenceof a sort of practically absolute
rationepersona@mmunity, are factorsthat oftentimesexplain why the prosecution
of thoseresponsibleis only possiblesubsequento the fall of the political regime
establishedaind/ormaintainedby the criminalsthemselvesWhenthis fall is theresult
of a popularuprising, a military takeoveror any other circumstanceagainstthe will
of the regime, the demandfor responsibilitiescan take place in the very Statein
which the crimeswere allegedly perpetratedinderconditionsthat, however,are not

cont.

a la Corte Penallnternacional",El Pais, 25 March 2003; and E. Bobourg, "Spain Sends
the CaseBroughtAgainstVenezuelarPresidenHugo Chavezo the InternationalCriminal
Court", InternationaEnforcementaw Reporter June2003, Victims Compensatioriyol. 19,
No. 6, 1578.

a In itsjudgemenbf 12 February2003 mentionedabove the Belgian SupremeCourtended
up declaringthe non-admissibilityof the chargesroughtagainstA. Sharon ot sowith
the chargesagainstthe commandeA. Yaron - giving preferencgo commoninternational
law over Belgian law; a view sharedby the ICJ in the InternationalArrest Warrantcase:
"Attendu que, sansdoute,aux termesde l'article 5.3 de la loi du 16 juin 1993 relative a
la repressiordesviolations gravesdu droit internationalhumanitaire,l'immuniteattachee
ala qualiteofficielle d'unepersonnen'empech@asl'applicationde ladite loi; Attenduque,
toutefois, cetteregle de droit internecontreviendraitau principe de droit penalcoutumier
internationalprecite si elle etait interpreteecommeayantpour objet d'ecarted'immunité
guece principeconsacregueladite régle ne peutdoneavoir cetobjetmaisdoit etrecomprise
commeexcluantseulementuela qualiteofficielle d'unepersonnguisseentrainersonirre-
sponsabilitepenalea raisondescrimesde droit internationalenumérésparla loi ...".



alwaysrespectfulof the mostessentialguarantees.9Ever sincethe end of the 80's,
however, the replacemenof dictatorial regimeswith allegedly democraticpolitical

systemsor the overcomingof situationsof civil confrontation,hasbeenthe resultof

nationalreconciliationprocessesimplementedmore or lessby consensusthat have
almost always entailed the adoption of amnestiesAlthough not all amnestylaws

adoptedare of the samenature,almostall of themdo try to preventthe prosecution
of crimes committedduring the former regimeor civil confrontation,underthe pre-

text of not reopeningwoundsfrom the pastand with a view to achieving reconcili-
ation betweensocial sectorsformerly pitted againstone another.

With this backdropthe problemthatarisesfrom the perspectiveof universaluris-
diction hasto do with the virtuality that suchamnestiesould havein preventingthe
prosecutionof crimespardonedby the courtsof other States.In the Pinochetcase,
the stancetakenby the E. Frei governmentwas basedon the consideratiorthat the
exerciseof universaljurisdiction by the Spanishauthorities,ignoring domesticdeci-
sionstakenin Chile to makea peacefultransitionprocesgossible,could amountto
unacceptablénterferencein the internal affairs of this State.Although the 1978
AmnestyDecree-Lawwas not mentioned the dictator'sdefencestrategybeforethe
British courtswas that Pinochetshouldnot be prosecutedbut ratherthat suchpros-
ecutionshouldtake placein Chile - thatis the underlyingideain the letter sentby
thethenForeignAffairs Minister of Chile, J. M. Insulza,to the UN SecretaryGeneral
a few weekssubsequentp the detentionof the ex-dictatorin London. According to
thatletter: "In societiesundergoingapeacefultransitionfrom an authoritarianregime
to a democraticone, thereis an inevitabletensionbetweenthe needto seekjustice
for all of the humanrights violations andthe needto achievenationalreconciliation.
Overcomingthis tensionis a very delicatetask that can only be undertakerby the
peopleof the countryin question(...) Externalinterventionin this affair, regardless
of the intentionsof thosethat haveinitiated it, doesnot aid in the achievement®f
any of theseaims but, to the contrary, contributesto the polarizationof the society
andthe deepeningfor manyyearsto come,of the differencesthatstill subsistamong
Chileans".93

The invocation of the principle of non-interferencén domesticaffairs to justify
thevirtuality of nationalamnestymeasuresisanimpedimentto the exerciseof extra-
territorial jurisdiction for the repressionof the most seriouscrimes of international
concernboils down to usinga notion of domestigurisdiction typical of anotherhis-
torical periodandunsustainablén contemporarynternationallaw. Without prejudice
to the fact thatnot all transitionprocessesreidenticalandthatnot all guaranteehe
total impunity of thoseresponsibldor large-scaleatrocitiescommittedunderformer
regimes,94a large proportion of the amnestiesas has beenrecognisedby different

cont.

¥ Rememberfor example the tragic endof the Ceaucescus Romania.

B Cit. by A. Remiro Brotons, "La responsabilidagbenal individual por crimenesinterna-
cionalesy el principio dejurisdicciénuniversal”,in J. Quel L6pez (coord.), Creaciénde
unajurisdicciénpenalinternacional Madrid, 2000, pp. 225-226.

% As S. WiessnerandA.R. Willard remindus, a minimum of 25 countrieshaveuseda com-



internationalhumanrights organisations,9%@renotonly a seriousviolation of the obli-
gationto investigate persecute@ndpunishimposedon statesunderinternationalaw but
alsoof the correlativefundamentatights that that samelaw bestowsuponthe victims.

In addition to doubtsconcerningits legality, it is very questionableto attribute
generalisectffectto aunilateraldomesticmeasuresothatit preventthird Statesfrom
exerciseof a faculty recognizedby internationallaw, when this is not the casewith
the enforcemenbf an obligationrequiredby it. In this sensewithout prejudiceto a
statethat, out of courtesyor for someotherreasonjmposedimits uponitself regard-
ing its faculty to determinethe lawfulnessof foreignrulesor decisions(asis the case
with the Anglo-Saxondoctrine of "act of state”)96or with respectto the needto
acknowledgehe effectsof suchactsin its own territory, neitherof the two is in any
way an internationallegal requirement.9'

cont.
binationof amnestiesindtruth commissiongndreconciliationto maketransitionprocesses
possible.The resultsare very diverse,however.Carteblancheamnestyis not the sameas
a systemunderwhich individual pardonsare grantedn exchangdor sincereandcomplete
confessionsisseemdo havebeerthe casen SouthAfrica. "The responsibilityof Individuals
for HumanRights Abusesin Internal Conflicts: A PositivistView", AJIL, vol. 93 (1999),
pp. 330andsubsequentn a similar senseA. CasseseReflectionson InternationalCriminal
Justice"ModernLaw Review,vol. 61 (1988),pp. 1andsubsequentyr J. Dugard,"Dealing
with Crimesof the Past,is AmnestyStill anOption?",LeidenJournalofInternationalaw,
vol. 12 (2000), pp. 239 and subsequent.

% Rangingfrom the HumanRights Committeeand the Anti-Torture Committeeto the Court
andthe Inter-AmericanCommissionon HumanRights. On doctrineregardingguarantee
bodiesdealingwith amnestyandimmunity law issuesseeN. Roth Arraza and_. Gibson,
"The DevelopingJurisprudencen Amnesty",HumanRightsQuarterly,vol. 20 (1998),pp.
864 andsubsequenk. Ambos,Impunidady DerechadPenalinternacional2nded.,Buenos
Aires, 1999,pp. 69 andsubsequentyr V. Abellan Honrubia,"Impunidadde violacionesde
los derechofiumanogundamentalesnAmericalatina: aspectoguridico internacionales”,
in A. MangasMartin (ed.),La escuela d&alamancy el DerechointernacionaenAmerica.
Del pasadaal futuro, Salamanca;1993, pp. 202 and subsequentA substantiallysimilar
ideais found in Article 18 of the United NationsGeneralAssemblyDeclarationon forced
disappearancesection60 of the secongartof the 1993Declaratiorof the ViennaConference
on humanrights, principle 18 of the Principleson the effective preventiorandinvestigation
of extra-judicial,arbitraryand summaryexecutionsadoptecoy ECOSOCN 1989,0r in the
judgemenbf 10December1998deliveredby First InstanceCourtnumberl of thelCTY in
the Furundzijacase Foramoredetailedanalysisof this subjectseemy work Jurisdicciorni-
versal ...,op. cit. (sectiond.5.1. La legalidadde las amnistiasen Derechointernacional).

O n this topic see A. SoriaJimenez,'El controvertidosignificadoy alcancede la doctrina
del actode Estadcenel DerechcestadounidenseRevistaluridica deCastilla-LaMancha,
vol. 20 (1994), pp. 179 and subsequent.

9 As hasbeenpointedout by B. Stem,"A Stateis underinternationalduty to respectthe
limits imposedby internationallaw to the exerciseof its own jurisdiction but it is under
no internationalobligation as concernsits attitudewith respecto the exercise 4in com-
pliancewith international lawor not - of jurisdiction by other States" "Quelquesobser-
vations sur les reglesinternationalegelatived 'applicationextraterritorialedu droit",
AFDI, vol. 32(1986),p. 51. Along thesesamdines by the sameauthor,"L 'extraterritorialite
revisitée.Ou il estquestiondes affaires Alvarez-Machain,Patede bois et de quelques
autres",AFDI, vol. 38 (1992),p. 260.



It is not simply the case however,ashasbeenwidely recognisedn the doctrine, 98
that amnestylaws lack extra-territorialenforceabilityin the senseof not being able
to preventthe prosecutionof the perpetratordy the courtsof other Statesif the lat-
ter so choose.99t mustalso be consideredhat, mindful of the fact that the obliga-
tion to suppresgrimesagainstinternationallaw is not limited to the Statein which
the crime was committedbut also - at leastby virtue of internationalcriminal law
conventions -extendsto the Statein the territory of which the suspectis found -
generallyunderthe autiudicareautdedereformula -it is unlikely thatamnestylaws
imply the disappearancef such obligations. Admission of this fact would mean
acceptancef a unilateralprovision of rights or interests thatery likely would extend
beyondthe scopeof faculties of the Statein which the crime was committed. This
is undoubtedlythe underlyingideain Article 510 f GenevaConventionl - andpre-
ceptscorrespondingo the otherthree conventions whenit excludesthe possibil-
ity of oneparty exoneratingany other party of its responsibilitieswhen it comesto
seriousinfractions. Confirmation of this interpretationmeansthat amnestylaws,

cont.

9% See amongothers,A. Bianchi, "Immunity...", art. cit., p. 275; E. OrihuelaCalatayud,
"Aplicacion del Derechointernacionalhumanitariopor las jurisdiccionesnacionales"in
F.J. Quel Lopez (ed.), Creaci6n...,op. cit., pp. 261-262;A. Remiro Brotons,El caso.,
op. cit., pp. 73-74; or M. Weller, "On thehazardof foreign travel for dictatorsandother
internationakriminals”, |itéypatiDisC" xbd=-vi@l305 (899346 390d~d$8USEyend1i814" ID="
sameopinion is expressedh the reportof the Committeeon InternationalHumanRights
Law andPracticeof the 1LA, by virtue of which "(e)venif atleastsometypesof amnesties
arenotincompatiblewith internationalaw, it would appeathatin any casethey lack extra-
territorial effect. They do not affecttreaty obligationsor entitlementsindercustomanyinter-
nationallaw to bring grossumarrights offenderdojusticewherevetheyare ...",however,
"(a) bonafide amnestycould be takeninto accountby a prosecutomwhenexercisinghis or
herdiscretionwhetheror notto bring aprosecution...(FinalReport ... cit.); andprinciple
number? of the PrincetonPrinciples,in accordancdo which "the exerciseof universal
jurisdiction with respecto seriouscrimes underinternationallaw shall not be precluded
by amnestiesvhich are incompatiblewith the internationallegal obligationsof the grant-
ing state". The PrincetonPrincipleson UniversalJurisdiction, Princeton,2001, p. 31
(Available throughinternet: http:/iww.princeton.edu/-lapalunive-jur.pdisitedon 5.5.02).
Also, the concessiolf impunity for humanitariameasonsgo improvethe chance®f hostages
in the frameworkof the 1978 Conventiondoesnot seemto haveany effecton third states.
See M. AbadCastelosl a tomade rehenegomomanifestacidmel terrorismoy el Derecho
internacionalMadrid, pp. 197-198;and J. Alcaide Fernandezl_as actividadegterroris-
tasante el Derechointernacionalcontempordnedyladrid, 2000, p. 114.

P This wasbasicallythe opinionexpressetdy the Montpelliertrial judgewho ruledin favour
of the prosecutiorfor torture of the Mauritanianofficials Ely Ould Dha arguing,in his 25
May 2001 ruling with respecto the invocationof the 1993 Mauritanianamnestylaw, that
"regardlesf the legitimacy of that amnestywithin the frameworkof a local reconcilia-
tion policy, thatlaw is not enforceableexceptwithin the territory of the affectedStateand
in third countriesdoesnot affectthe enforcemenbf internationalaw. It thereforedoesnot
haveany effecton public actiontakenin the enforcemenbf thelaw in France".More infor-
mationon this casein the following web page:http:/imww.fidh.orgljustice/ely.htrvisited
on 24.2.02).



regardlesof whetherthey comply or not with internationallaw, would in no way
affect the faculty or the obligationto exerciseuniversaljurisdiction that, by virtue of
internationallaw, correspondgo third States.

For thosereasonsthe stancetakenin this respectin Spanishlegal practicewhen
it comesto universajurisdictionis quite encouragingln the Pinochetcase,in response
to allegationsof litispendencyandresjudicataby the Public Prosecutoin a call for
a stay of proceedingdasedon the existenceof a numberof resolutionscalling for
dismissaldeliveredby Chileancourtsin applicationof the 1978 amnestyDecree-law,
the plenaryof the criminal court affirmedthat"regardles®f whetherthe 1978 Decree-
law 2191 canbe considerectontraryto internationalius cogensor not, said Decree-
law shouldnot be interpretedas a true pardonpursuanto Spanishlaw applicablein
this processbut rathershouldbe describedas a de-criminalizingrule for reasonsof
political conveniencelts enforcementdoesnot affect the caseof an accusedparty
absolvedor pardonedabroad(letter c of sectiontwo, Article 23 of the LOPJ) but
rather,in the caseof non-punishableonduct -y virtue of asubsequente-penalising
rule - in the country in which the crime was perpetratedletter a of the samesec-
tion two of Article 23 of the sameLaw), andthus hasno bearingon casesconcern-
ing the extra-territorial scopeof Spanishjurisdiction due to the application of the
principles of universalprotectionand persecutionin light of sectionfive of the fre-
qguently cited Article 23 of the LOPJ. The four casesreferredto, not to mentiona
hostof othersimilar ones,cannotbe consideregudgedor pardonedn Chile andjus-
tify the applicationof thejurisdiction being arguedfor.100

Thus, althoughthe appraisalof the National Court focused,from a strictly inter-
nal perspectivepn denyingthatthe prosecutiorof Pinochetis incompatiblewith the
non bis in idem principle asformulatedin Article 23.2cof the LOPJ, it seemsto be
clearthat foreign amnestylaws, when they guaranteehe impunity of the perpetra-
tors -if notthe above-mentionedubsidiarityrule of the universalityprinciple would
comeinto play - do not constitutean obstacleto the exerciseof extra-territorialjuris-
diction on the part of Spanishcourts.

6. CONCLUSION

Sovereigntyand humandignity are valuesand principlesthat are equally essential
in contemporarynternationallaw andserveasthebasisfor the oftentimesconflicting
rules that on occasionare extraordinarily difficulty to reconcile.101Resortingto

¢ National Courtruling of 5 Novembercited above. RDn. 8, REDI, vol. 51 (1999), pp. 642
andsubsequent.

AL This is what P. M. Dupuy calledthe confrontationbetweerthe logic of Lotus andthat of
Nuremberg."Editorial. Crimesetimmunites,ou dansquelle mesurda naturedespremiers
empechel'exercicedes secondes"RGDIP, vol. 103 (1999), pp. 292-293.For an overall
analysisseeJ. A. Carrillo Salcedo,Soberaniade los Estadosy derechoshumanosen el
Derechointernacionakcontempordnedvadrid, 2001.



decentralisednechanismdo guaranteecompliancewith internationalrules thatseek
to protectessentialcommoninterests,including those meantto suppressarbarity,
may be justifiable and legitimate, under certain circumstancesso that thesefunda-
mentalrules are not reducedto worthlessprint. Having said that, we do not ignore
the risks inherentto said mechanismslin addition to not being accessiblgo all in
the samedegree,their unilateral charactermakesthem especiallyprone to abuse.
Thus, the clearly bestway to fill this void, up to now occupiedby the universality
principle, is to delve deeperinto the institutionalisationprocesf internationalcrim-
inal justicerepresentetby the InternationalCriminal Court. The aimis not to replace
the Statein the task of repressinghe most seriouscrimes of internationalconcern,
but ratherto getthosewith the greatestesponsibilityin this areato effectivelyassume
that responsibility and so that, if this is not the case,the fight againstimpunity is
ableto developwith full guaranteegrom unequivocallyrepresentativauthoritiesof
the internationalcommunity. However, until that becomesa reality, universaljuris-
diction continuesto be vital in the fight againstthe impunity of the perpetratorsof
the most seriousatrocities.

This seemsto have beenthe understandingf the Spanishcourtsthat, basedon
the opentexture of Article 23.4 of the LOPJ, put Spanishpractice at the vanguard
of the spectaculadevelopmentshatinternationalcriminal law hasundergonen gen-
eral, andthe universalityprinciple in particular,duringthe 90's. Thosedevelopments,
however,politically awkwardfor daringto put the fight againsimpunity beforeother
interests -seeminglymore important - lately find themselvesbeating a veritable
retreat. 102r'hereis no doubtthat SpanishSupremeCourt doctrinein the Guatemala
case,anticipatinggovernmentateform projectsfocusingon the domesticlegal frame-
work, bearswitnessto this fact.

1P Evidenceof this is thereformtabled,asof 7 May 1993,in whatcan probablybe qualified
asthe nationalvanguardnstrumenton issuesof universaljurisdiction, the Belgianlaw of
1993/19990n the repressiorof seriousinfractions of internationalhumanitarianiaw. By
virtue of anamendmenkaw dated23 April 2003, the universajurisdiction providedfor in
thatlaw continuesto be operational'independammerdu lieu ou celles-ciaurontete com-
misseset memesi 1'auteupresumene setrouve pasen Belgique”. In that case,however,
unlessthe victim is not Belgianor had notresidedn Belgiumfor atleastthreeyears,pub-
fic actioncanonly beinitiated by the generalattorney( procureuigenerahlthough the
latteris obligedto exercisethis authority an exceptionis made,togetherwith other more
justified circumstancesyhen"des circonstancesoncretegle 1'affaire,il ressortque,dans
l'inter8t d'une bonneadministrationde la justice et dansle respectdesobligationsinter-
nationalegde la Belgique,cetteaffaire devraitetre porter soit devantlesjuridictions inter-
nationales,soit devantla juridiction du lieu asles faits ont ete commis, soit devantla
juridiction de 1'Etatdont 1'auteurestressortissanvu celle du lieu ou il peutetretrove, et
pour autantque cettejuridiction estcompetenteindependantampartialeet equitable™ A
decisionof this natureis susceptiblgo jurisdictional control. The amendmentaw, pub-
lishedin MoniteurBeige, n. 167 on 7 May 2003 can be consultedat the following inter-
net addresshttp://193.191.20B.7/mopdfl2003/05/07_2.pdf#Paf)élited on 22.5.2003).
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. INTRODUCTION: THE FIGURE OF THE
HUMAN RIGHTS COMMISSIONER

Within the framework of the specific humanrights protectionregime setup by the
Council of Europethereis a new figure knownasthe "HumanRightsCommissioner"
(hereafteHRC). Theideaof incorporatingthis institution aroseat the SecondSummit
of Headsof Stateand Governmentof the Council of Europeheld in Strasbourgon
10-11 October 1997. Definitive creationtook place through Resolution(99) 50
approvedby the Committeeof Ministerson 7 May 1999at their 104th Sessiorheld
in Budapest.'

The HRC may, upon his own initiative, visit thoseplaceswhereit is known that
violations of rights andfreedomssetout in the EuropearHumanRights Convention
(hereaftelEHRC) are being committed.In this role he carriesout a study or inspec-
tion of the situationin situ and drafts, as necessaryrecommendationsgpinions or

| This Resolutionis comprisedof a Preambleor Declarationof Intentionsfollowed by 12
articlesregulatingthe principle aims andfunctionsof the HRC, seehttp:lwwwcoe.int.



reportsthat he submitsto the ParliamentaryAssembly and to the Committee of
Ministers of the Council of Europe.This latter body hasthe authority to publishany
recommendationppinion or reportdraftedby the HRC and, in so doing, brings the
control mechanisnto a close.

This new body, of a marked political-diplomatic nature, is under obligation to
carry out its functionswith total independencend impartiality andis conceivedas
anon-jurisdictionalmeans2f guaranteeingnd advancingthe humanrights andfun-
damentalfreedomssetforth in the EHRC.

As of February2003, the HRC had madea numberof visits.3 At the beginningof
2001 he travelled to the AutonomousBasqueCommunity (Spain) and drafted the
reportthatis the focus of our study. In the preparationof this study we have used
the following meansor instruments:

- First of all, the HRC report and the specific regulationsregime underwhich the
HRC operate EHRC and additional Protocols).On this point we took the initia-
tive, in light of the legal frameworkwithin which the situation has developedto
analysethe work of the EuropeanCourt of HumanRights (hereafteECHR), with
a view to verifying whethera problem similar to the one describedn the Report
had arisenin any caselaw precedentand, if so, to examinethe way in whieh it
was resolved.

- Second,and with a view to clarifying someof the legal conceptsand categories
which we have come across,we haveturnedour attentionto Public International
Law especially focusingn the latestreportson the internationalresponsibilityof
Statesdrafted by the InternationalLaw Commission(hereaftedLC).

- In third place,with aview to obtaininga balancedview of the situation,we turned
our sightsto the Contrainforme(Counter-reportjssuedby the Governmenbpf the
AutonomousBasqueCommunity.

2 Article 1Sectionlof the Resolutionassertghat: "The Commissioneshall be a non-judi-
cial institution to promote educationin, awarenes®f and respectfor humanrights, as
embodiedin the humanrights instrumentsof the Council of Europe™;Article 3 lists its
principle functionsregardingwhich it may officially intervene.They includethe following
of which speciaimentionshouldbe madeof the following with respecto this case:"... iden-
tify possibleshortcomingsn the law andpracticeof member Statesoncerningthe com-
pliancewith humarrights asembodiedn theinstrumentof the Council of Europe promote
the effective implementationof thesestandarddy member Stateand assistthem, with
their agreementin their efforts to remedysuchshortcomings"jbid.

3 ChechnyaDaghestarandingoushetiaGeorgiaMoldova,Andorra,Norway, SlovakRepublic,
Finland, Moscow, Turkey, Bulgaria, Greece Hungary,Kosovo, Romania.



II. COMPLIANCE WITH THE EHRCIN THE AUTONOMOUS
BASQUE COMMUNITY ACCORDING TO THE HRC

In responseo numerouscomplaintsdreceivedthrough a numberof different chan-
nelsfrom residentdn the Basquecountryaswell asfrom citizensfrom all over Spain,
the currentHRC, Mr. Alvaro Gil Robles,visited Spain'sBasqueCountry on 5-8
Februaryto carry out a study of the humanrights situationin that Autonomous
Community.

In his Report,5sentto the Council of Europe'sCommitteeof Ministers aswell as
to the ParliamentaryAssembly,the Commissionemunderlinedthe ongoingviolation
of certainrights and freedomstaking placein the AutonomousBasqueCommunity
andin the restof Spanishterritory aswell.

In his Reportthe HRC highlights, as the principal direct causesof the violation
of somefundamentalindividual rights and of the free exerciseof certain civil and
political right,the direct action of the terroristgroup ETA;' andthe urbanviolence

4 Theterm "complaint” usedin this contextshouldnot be confusedwith the notion of an
"individual or personatomplaint"giventhat, asstatedn the Resolutioncreatingthis body
(Article 1Section2) "The Commissioneshall not takeup individual complaints.”,in light
of the fact that this is a body lacking jurisdictional competencelt may havebeenmore
correctto usethe term "information” (seeArticle 5 of the Resolution.).

5 The Reportwas passedy unanimougdecisionin the Council of Europe'sCommitteeof
Ministers held on 21 March 2001. It wasoriginally publishedin Frenchandis comprised
of the following five sections:l. Introduction;Il. GeneralApproach;lil. On the practical
causef humanrights violationsin the BasqueCountry; IV. Otherissuesrelatingto pro-
tection of, andrespectfor, humanrights raisedby the organisationsepresentinghe fam-
ilies of detaineesand prisonersaccusedn connectiorwith actsof terrorism,andby their
legalrepresentatived/. Final ConsiderationsThe reportmaybeviewedin English,French
andSpanishat: http:/Aww.commissioner.coe.irithereis alsoa Spanishversionin the sec-
tion entitled "Temas"of the El Paisdigital newspapeat http:llnmww.elpais.esbut we have
doubtsas to whetherthis is an official translationsince we havefound somesubstantial
differenceswith respectto terminology usedin the version that we have worked with
(Englishversion).In responséo thereport,the BasqueGovernmenissuedacounter-report
on 10April 2001 directedat the Council of Europeexpressingts disconteniwith the par-
tiality andlack of precisionin someof the affirmations madeby the CommissionerThis
counter-reponvasprovidedto usby the BasqueGovernmenitself (PresidencySecretariat-
Generalfor ForeignAction), official versionsin Basque SpanishEnglishandFrench.lt is
divided into threesections:l. Introduction;ll. Refutationdy the BasqueGovernmentill.
Conclusions.

6 It is the view of the Commissionethat in this situation a numberof rights are violated
including: theright to life (Article 2 EHRC;Article 15 CE), to liberty andsecurityof per-
son(Article 5 EHRC; Article 17 CE), to thoughtandconscienceArticle 9 EHRC; Articles
16 and20 CE), to assemblyandassociatior{(Article 1IEHRC; Articles 21 and22 CE), to
freedomof expressiorandinformation (Article 10 EHRC;Article 20 CE), etc. All of these
rights are recognisedas fundamentaby the EHRC (Sectionl) aswell asby the Spanish
Constitution(Sectionl, Ch. Il) andare alsoincludedin the majority of the international
instrumentgo which Spainis party.

7 EuskadiTaAskatasuna.



perpetratedby groupsclosely associatedvith ETA (activity that goesby the name
Kale Borroka).

Secondof all, the HRC mentionsanotherset of factorsthat, althoughthey may
not bethe causethey do atleastcontributeto the presentclimate of instability ... in
a memberstate(of the EuropeanCouncil) which hasa fully democraticsystemand
which hasappropriatdnstitutionalmechanismso determineits political life in peace
andfreedom" (Sectionl, paragraphl.).

In this sensehe HRC refersto afundamentafactorthatwe aregoing to dealwith
hereandthatconstituteghe centralthemearoundwhich this work revolves:theever-
presentpassivity manifestedby autonomouscommunity political bodiesand police
corpswhenit comesto the preventionand suppressiomf actionsperpetratedy vio-
lent radical groups.

M. THE ALLEGED LACK OF DUE DILIGENCE ON THE
PART OF THE AUTHORITIES IN THE PREVENTIONAND
SUPPRESSIONOF ATTACKS ON HUMAN RIGHTS

As was indicatedabove,one of the main aspectdrawingthe attentionof the HRC
(expressedn Sectionlll of his Report)is the allegedpassivityor lack of actiontaken
to preventor suppresghe actsof streetviolence8known asKale Borroka character-
ising not only the conductof the AutonomousBasquePolice force (Ertzaintza)but
alsothat of the competenpolitical authorities.The fact is thatthe HRC reacheghe
conclusion throughdiversetestimonyfurnished, thatthe violencein the Autonomous

8 We shouldbearin mind the dual natureof the objectiveelementof the duediligencestan-
dard :on the onehandit embodiesan exantefacto obligation (preventiveaspecbr facet)
consistingof the State'obligationto preventwithin theframework envisionednderinter-
nationallaw, certain detrimentalconductsand, on the otherhand, it includesan ex post
facto obligation (suppressivaspect ofacet) consistingof the obligationto suppressuch
conductsFailureto comply with one of thesetwo obligations(or both) could give rise to
an internationalresponsibilityon the part of the State.

9 The missionof keepingwatchover public law andorderin the BasqueCountryis acom-
petencehat, for internal or ad intra purposeshasbeenexpresslyattributedto the author-
ities of the AutonomousBasqueCommunity. SeeArticles 9 and 17 of the Statuteon Basque
Autonomy(LO 3/19790f 18 DecemberBOE 306, 22.12.1979rticles 5, 6, 7,8 andFinal
Provision 1 of LO 2/19860f 13 March, RegulatingStateSecurityForcesandCorpsof the
AutonomousCommunity and Local police forces (BOE 63, 14.3.1986);and Chapterll
(DeontologicalCode Articles 29 to 38) of the Law of the AutonomousBasqueCommunity
4/19920f 7 July on Police Planning(BOPV 155, 11.8.1992).

1 The climateof instability andviolencecausedy terroristactivity is selective Actions car-
ried out by thesegroupstendto be wagedagainstcertainsectorsof societyamongwhich
the following, aspointedout by the HRC, canbe found: electedpolitical officials belong-
ing to non-nationalisgroupsjudgesandprosecutorsStatesecuritybodiesandforces, mil-
itary personneljournaliststhat do not happerto shareradicalnationalistideals, university
professorsprisonemployees ...in short,thosewho publicly or privately”... haveadopted



BasqueCommunity is perpetratedamidsta climate of almosttotal impunity; the
majority of thesecriminal acts being neither suppressedhor investigated.He thus
concludesSectionlll of his Reportwith the following a rmation:

"In light of whathasbeensaidabove,it is clearthatthe Basquegovernmenbears
someresponsibilityfor the failure to provide sufficient and effective protectionof
citizens'fundamentakights, but it mustnot be forgotteneitherthat, in pursuance
of Article | of the ECHR, the SpanishStateis responsiblefor securing'to every-
one within their jurisdiction the rights and freedomsdefinedin Sectionl of this
Convention',soit is alsounderan obligationto adoptor strengtherthe measures
neededo guaranteahe fundamentalrights of all Basquecitizens".

1. The Kale Borroka: definition andlegal assessment

Thoseactsof urbanor streetviolence, perpetratedy groupsof youngpeople(some
not yet of legal age) taking place within the territory of the AutonomousBasque
Community (and sporadicallyin the AutonomousCommunity of Navarre),can be
definedas Kale Borroka.

Thesegroups of young people, ideologically aligned with the ideas of radical
Basquenationalismand organicallyrelatedto the ETA terrorist group throughindi-
rect channelsor networks, go by different names,inter alia: Grupos Y, Jarraior
Haika.

Their violence causesan environmentof generalisedear amongcertain sectors
of the Basquepopulation" and a climate of instability that interfereswith the state
of social peacethroughoutthe region. The demonstrationsn which they participate

cont.
positionswhich are favourableto the constitutionalorderin force, aswell asthosewho
haveexpressedh speeclor in writing opinionscritical of nationalismor opposedo the
terroristgroup ETA ...". Although the HRC alreadyhad the testimonyof severalpeople
from the sectorsunderthreat,it decidedto delve deepeiinto the affair by calling for the
opinion of the competenauthoritiesandof the autonomou®asquepolice. In this respect,
asis alsopointedout in the Report,we were surprisedo find that althoughthe competent
authoritieswho were interviewedby the HRC (regionalMinister for Internal Affairs and
the Lehendakaror Presidenbf the BasqueGovernment) ... vehementlydeniedthis alle-
gation ...";"ERNE, the trade union which representshe majority of Ertzaintamembers,
remainshighly critical of the force'sleaderswhomit accusef failing to orderaction
againstkale borroka ...",despitehaving, in the view of the Police Commissionergffec-
tive meango do so. This last point washarshlycriticisedin one of the sectionsunderthe
secondoint of the counter-reportiraftedby the BasqueGovernmeniPoint Il (Refutations
of the BasqueGovernment)Sectiona) Fight againstETA andstreetviolence],in which it
reproacheshe HRC for his lack of impartiality for not wantingto interview any police
official or botherto examinethe "objective systems"of ordersand instructionsof the
Ertzaintza.

" Seenote 10 and statistical datafurnishedby the SpanishHome Ministry at http:Il
WWW mir. esloris.



generallyendwith the destructionandburning of public or private property (banking
entities; automobiledealershipsn France;the private businessesndhomesof peo-
ple belongingto non-nationalispolitical partiesthatdo not sharetheir radicalideas ...),
or with aggressionthreatsor coerciondirectednot only againstpeoplethat they
accuseof being "espanolistas‘or "constitutionalists"(defendersof the Spanish
Constitutionand of the unity of the SpanishState),but also againsttheir families.
Theseevents,difficulty to categorisefrom the viewpoint of Public International
Law, cannotbe describedasmeresporadicor isolatedoutbreaksof violence12in light
of the increasinglylessisolatedand more organisednatureof the actions;'3nor can
they be describedstrictly in termsof internal violence'4dgiven that they are not acts
in which thesegroupsuseor haveusedarmsin the perpetrationof the violence. 15

D Internationalpracticeoffers someexamplesof this type suchasthe disturbanceshattook
placein JanuanandFebruary1998in Indonesidbroughton by the seriouseconomicreces-
sion (seeKeesings1998,pp. 42007and42073);thosethattook placein Algeriain the Gran
Cabilia regionduring the monthsof April andMay 2001 causedy the protestandupris-
ing of the Berberminority in light of the harshmethodsof repressiorusedby the Algerian
police at severaldifferent demonstrationgibid., 2001, pp. 44130and44182);in Nepalin
Juneof that sameyearin the aftermathof the mysteriousassassinatioaf mostof the mem-
bersof the royal family undercircumstanceshat haveyet to be madecompletelyclear
(ibid., 44209 4210) or morerecentlyin Venezuelgibid., 2002, 44667).

" Accordingto thereportfiled by the Prosecutor'sffice of the National Courton year2000
eventsgeneroushfurnishedby the StatePublic Prosecutor'©ffice, "It is materiallyimpos-
sible to determinethe exactnumberof ‘urbanterrorist' acts perpetratedn the Basque
Country. The figure of 630 terrorist acts during the year 2000 can, however,be extrapo-
lated from information receivedfrom the State'sSecurity Forces;a figure far surpassing
the approximately350 streetviolenceattacksregisteredn 1999.Practicallyall of themin
the year 2000took placein the BasqueCountry and very few (lessthan20) in Navarre",
p. 23. Thesefiguresdiffer from thosefurnishedby the HomeMinistry throughtheir Press
and Informative DocumentatiorService.This latter body providedthe figure of 58I1 total
actsof streetviolenceregisteredn the year2000in Spanistterritory (comparedwith 390
in the year 1999); the majority (479) perpetratedn the AutonomousBasqueCommunity
while the rest (102), took placein the AutonomousCommunity of Navarre (99) andin
other Spanishcommunities(2). This sametrend continuedin 2001: a total of 552 actsof
streetviolencewereregistered468 in the AutonomousBasqueCommunityand 84 in the
AutonomousCommunityof Navarre.Therewasnot a significantchangean 2002 although
the figures do confirm a downwardturn: the total numberof actsof streetviolenceregis-
tered(now referredto as"urbanterrorism") reached448 (410in the AutonomousBasque
Community and 38 in the AutonomousCommurrity of Navarre).Accordingto statistical
databy province,the provincethat hasbeenhit the leastoverthe last four yearsis Alava
while the onessuffering the greatesnumberof attacksare Vizcaya (1999 and 2000) and
Guipuzcoa2001 and2002).As concernghe numberof arrestsjf we comparehelasttwo
years(no datais availablefor earlieryears)we canobservea constantlbeittimid increase
in the numberof arrestsrelatedto theseacts. Seehttp:/mww.mir.es/oris.

¥ Situationsthat have plaguedor continueto plague countriessuchas Colombiaor the
Philippinesto cite somerecentexamples.

B Forastudyonthe situationof internalviolencein Spanistdoctrinesee JimeneziernasC.,
"La calificaci6ny regulaci6rjurfdica internacionabe las situacionegle violenciainterna”,



This is a social and political phenomenorsomewheréetweenthe two categories
mentioned(sporadicoutbreaksandinternal violence) which we will referto as"low
intensity terrorism". This is a sub-specie®f terrorismthat the centralgovernmental
authoritiesaretrying to combatwith the sameconstitutionalmeansusedin the fight
againstETA: criminal law; legislationthat is periodically amendedn orderto pro-
vide an appropriateand effective responseo thesetypesof actions.'6

2. Possiblelegal consequencem light of EHRC and ECHR caselaw

Having establishedhe circumstancesinderlyingthis affair, we now proposeto analyse
the possiblelegal consequencethat the passivitydemonstratedy the autonomous
Basqueauthoritieswith respectto theseacts of organisedviolence could have for
Spainin light of the EHRC and ECHR decisions.

As is alreadyknown, Article 1 of the EHRC" statesthat: "The High Contracting
Partiesshall secureto everyonewithin their jurisdiction the rights and freedoms
definedin Sectionl of this Convention".

The ECHR, in compliancewith its obligation to interpretand enforceattributed
to it by the Conventionitself, hashadthe opportunityto expresstself on a number
of different occasionswith respecto the natureand contentof this provision. In the
CaseofIrelandu the United Kingdom (Judgemenbf 18 January1978) 18the Court
arrived at a numberof conclusiongncluding the following:

"Article 1 (Art. 1), togetherwith Articles 14, 2 to 13 and63 (Art. 14, Art. 2, Art.

3, Art. 4, Art. 5, Art. 6, Art. 7, Art. 8, Art. 9, Art. 10,Art. 11,Art. 12,Art. 13, Art.

63), demarcateshe scopeof the Conventionrationepersonaemateriaeandloci;

it is also one of the many Articles that atteststo the binding characterof the
Convention.Article 1 (Art. 1) is draftedby referenceto the provisionscontained
in Sectionl and thus comesinto operationonly when takenin conjunctionwith

them; a violation of Article 1 (Art. 1) follows automaticallyfrom, but addsnoth-
ing to, a breachof thoseprovisions; hitherto, when the Court has found sucha
breach,it hasneverheld thatArticle 1 (Art. 1) hasbeenviolated".19

cont.

Anuario Hispano-Luso-Americande Derecholnternacional,vol. 14 (2000), 33-75, pp.
36-51.

'6 LO 7/20000f 22 DecembefBOE 307, 23.12.2000amendssomepreceptof the Criminal
Coderegulatingterrorismand otherrelatedcrimes (Articles 40, 266, 346, 351, 504,505,
551,577 to 579), aswell ascertainnormsof the Law regulatingthe criminal responsibil-
ity of minors,LO 5/20000f 12 Decembet(BOE 1, 13.1.2000).

" See,Wyler, E., L'illicite et la conditiondespersonnegrivees,Paris, 1995, pp. 105-119.

18 see/lrelandv United Kingdom Case, 18.1.1978,at http:llhudoc.echr.coe.inthudoé
Spanishversioncanalsobe foundin Tribunal Europeode DerechodHumanos25 anosde
Jurisprudencia 959-1983(BJC, Publicacionesle las CortesGenerales)pp. 369-432.

9 Ibid., paragrapt?38. In this samesensesee,NeumeisterCase,27.6.1968 paragraphl5,
and p. 44; "Belgian Linguistic" Case,23.7.1968,pp. 70 in fine and 87, paragraphi,



The Court then addsthat "by substitutingthe words 'shall secure'for the words
‘undertakeo securein thetext of Article 1 (Article 1), the draftersof the Convention
alsointendedto makeit clearthatthe rights andfreedomssetout in Section1would
be directly securedo anyonewithin thejurisdiction of the ContractingStates";2Gand
the mostimportant, "The Conventiondoesnot merely oblige the higher authorities
of the ContractingStatesto respectfor their own part the rights and freedomsit
embodiesasis shownby Article 14 (Art. 14) andthe Englishtext of Article 1 (Art. 1)
(‘'shall secure') the Conventionalso hasthe consequencéhat, in orderto securethe
enjoymentof thoserights and freedoms,those authoritiesmust preventor remedy
any breachat subordinatdevels".2'

Threeconclusionsmay be drawn from the Court'sopinion regardingArticle 1 of
the EHRC:

a) The first is that Article 1 is a generalprovision that, along with the other provi-
sionsthatthe Court lists (Articles 14, 2 to 13 and 63), delimits the Convention's
scopeof application. This preceptestablisheghat an allegationof non-compli-
ancewith the EHRC may only be filed whenthe violation is producedwithin the
jurisdiction of the contractingStates.22

b) The secondis thatArticle 1 doesnot recogniseany right or freedom.lt is a pro-
vision basedon which it is not possibleto claim non-compliancg@er sebut rather
in relation with one or severalof the provisions set out in Section| of the
Convention23(regulationsin which rights and freedomsare indeedrecognised).

¢) The third is that, asis pointedout by the HRC himself, Article 1 containsa duty,
an obligation; the duty or obligation that all Statesthat are party to the EHRC
haveof guaranteeingwithin theirjurisdictional scope respectfor andcompliance

cont.

Stogmiiller Case, 10.11.1969p. 45; De Wide, Oomsand UersypCase,18.6.1971p. 43,
paragrapt80, andp. 47, paragraph; RingeisenCase,16.7.1971p. 45, paragraphl09in
fine, and p. 46, paragraphs5-6; Golder Case,21.2.1975,p. 20, paragraph40 in fine,
p. 22, paragraphd5 in fine, andp. 23, paragraphsl-2; Engeland othersCase,8.6.1976,
p. 29, paragraplt69 in fine, p. 37, paragrapt89 infine, andp. 45, paragraph4, 5 and 11;
Osmarnv. UnitedKingdom Case28.10.1998paragrapll16,at http.-lAudoc.echrcoe. inthudoc.
i) I?)%elrelandv UnitedKingdom Case ... loc. cit., paragrapt239.
id.

2 With respecto the questionof whethera Statethatis partyto the Conventionshouldanswer
for actscarriedout by its bodiesin foreign territory or in an areavoid of all jurisdiction,
seeWyler, E., L'illicite et lacondition ...,op. cit., pp. 105-108.

2 Article 1of the EHRCandArticle 1 of the AmericanConventionon HumanRights have
very similar content.In the inter-Americansystemprotectinghumanrights, however,in
contrasto the Europearsystem,constanindividual andexpressedeferencesre madeto
the violation of Article 1in the guilty verdictsdeliveredby the Inter-AmericanCourt of
HumanRights. This fact canbe confirmedby simply turning to the latestjudgementsof
the Inter-AmericanCourt, seeCantosCase,28.11.2002and Cinco Pensionista€ase(res-
olution point 3), 28.3.2003at hitp:lIwww.corteidh.or.crSeeGrosEspiell, H. "La Convention
americaineet la Conventioneuropeennelesdroits de 1'homme Analysecomparative”in
Rec.desC,, t. 218 (1989), 167 111, pp. 231-240.



with the rights and freedomsoutlinedin Sectionl; a duty that mustbe enforced
if that which was quotedaboveis to be compliedwith "at all levels".24

As was statedearlier, one of the most salientfactors of the HRC's Reportwas the
passivity or omissionmanifestedoy the Basqueautonomicauthoritieswhenit came
to providing effective protectionof certain rights and freedomsrecognisedunder
Sectionl of the EHRC. Theseauthorities,in the view of the HRC, fail to employthe
meansavailableto themto ex antefacto preventor ex posfacto suppressactsper-
petratedby thesegroupsof individuals25(personshelongingto or collaboratingwith
the Kale Borroka) that periodically wage attacksagainstthoserights and freedoms;
official bodiesthat, in short,do not diligently comply with the obligationsthatthey
have undertakenin their internal systemby virtue of the Autonomy Statuteof the
BasqueCountry.

The main issuearising from this situationis determiningwhethersaid omission
or passivity,which the autonomiccommunityauthoritiesboastof with respecto cer-
tain actsperpetratedoy groupsof individuals, may be in conflict with the duty to
provide a blanketguaranteemposedby the regulationanalysed(Article 1) in con-
nection, asis requiredby the Court, with the provisionsthat deal with the rights or
freedomsthat may have beenviolated;26and whetherthereis a possibility that this
attitude, or more preciselythis lack of action on the part of the Basqueauthorities,
oncehavingmetall of therequirementdothin letterandspirit setout by the EHRC2
could be reasonenoughto call Spain'sinternationalresponsibility28nto questionfor
aninfraction of the EHRC.

cont.

24 seeDrozdandJanouseks/ Franceand Spain Case(Merits). Joint DissentingOpinion of
JudgedPettiti, 1 aicos  andLopesRochaApprovedby JudgedNalshandSpielman26.6.1992,
at http:/lhudoc.echr.coe.intlhudoc.

5 Article 11 of the draft text of the ILC articleson responsibilityof the Statesapprovedat

thefirst readingcoveredthe caseof actscarriedout by individuals not acting on behalfof

the State(private acts), SeeReportof the InternationalLaw Commissionon the work of
its 48th sessionA/51/10, p. 128.1In his first reportthe currentrapporteur,J. Crawford, felt
that the wording of the preceptlackedprecisionin that it was redundantand meandering
and he thus decidedto eliminateit andprovideit with a new wording by drafting a new
article (Article 15 bis), seeFirst Reporton StateResponsibility, A/CN.4/490/Add.5,pp.

31-33; A/CN.4/490/Add.6, pp. 5 and 7. The Rapporteur'roposalwasincludedin cur-

rentArticle 11 of the draft articlespassedt the secondreading,"Conductacknowledge

and adoptedby a Stateasits own", seeReportof the InternationalLaw Commissionon

the work of its 53rd sessionA/56/10, p. 118.

Seenote 5.

27 seeArticle 35.1 of the EHRC.

t h e generakulesof internationalaw, specificallyArticle 1 of thelLC draft articleson the
internationalresponsibilityof Statesfor internationallywrongful acts affirm that "Every
internationallywrongful actof a Stateentailsthe internationakesponsibilityof that State";
moreoverArticle 2 addsthatthereis an internationallywrongful act of a Statewhencon-
ductconsistingof an actor omissionis attributableto the Stateandconstitutesa breachof
aninternationalobligation. See,Reportof the InternationalLaw Commissionon the work
of its 53rd sessionA/56/10, p. 63 and 68.



In orderto resolvethis issuewe turn once againto ECHR caselaw in searchof
arelevantprecedenin which a complaintwasfiled againsta Member Stateon these
sameor similar grounds.

The ECHR hasindeedhad the opportunityto rule not on one but ratheron sev-
eral casegthat, mutatis mutandi,focus on a problemsimilar to the one arising from
this case;controversiesn which the complainantclaims lack of due protectionor,
dependingon the case,suppressionfrom the competentauthoritiesas regardsvio-
lations of certainrights and freedomscontainedin Sectionl of the Conventionper-
petratedby otherindividuals (i.e. lack of due diligenceon the part of the authorities
in the preventionor sanctioningof damagingbehaviour.).29

The Osmanv. the United Kingdom Case(28.10.1998)3°%especially standsout.
Despitethe argumentspresentedby the complainantfocusing on the fact that the
United Kingdom failed to comply with its obligation to adequatelyprotectthe right
to life of Mr. Osmansetout in Article 2 of the Convention,the view of the ECHR
in the end was that the behaviourof the British authoritieswas not an infringement
of the EHRC. The Court reiteratesthat this duty to preventand suppressattacks
againstpersonsis an obligation that doesin fact exist and affectsall Statesthat are
party to the Conventionbut, in orderto prove non-compliancepne must satisfacto-
rily showthatthe authorities,cognoscentef therisk that (in this case)wasencroach-
ing upontheright to life, or cognoscent®f the identity of the personor personsvho
had committedthis attack, failed to take the measureshat, within their reasonable
rangeof possibilities,shouldhaveresultedin the suppressiomf therisk or the impris-
onmentof the guilty parties In this sameruling the Court affirmed that it would
have beenconsideredsufficient proof if the complainanthad demonstratedhat the
authoritiesdid not do all that could reasonablybe expectedof themto precludethat

79 Seeamongothers:Ecklev GermanyCase,15.7.1982paragrapl84; Colozzav Italy Case,
12.2.1985paragrapt?8 in fine; F.C.B. v ltaly Case,28.8.1991 paragrapt33; T. v Italy
Case,12.10.1992paragrapt?9; Ogurv Turkey Case,20.5.1999paragrapt88; Tanrikulu
v Turkey Case,8.7.1999,paragraphl01, at http:llhudoc.echr.coe.intlhudoc.

0 SeeOsmanCase ...,loc. cit.

Ibid., paragraphl116: "In the opinion of the Court wherethereis an allegationthat the

authoritieshaveviolated their positive obligationto protectthe right of life in the context

of their abovementionedduty to preventand suppressffencesagainstthe person(see
paragraphl15above),it mustbe establishedo its satisfactionthat the authoritiesknew or
oughtto haveknown at the time of the existenceof a real andimmediaterisk to the life
of an identified individual or individuals from the criminal actsof a third party and that
they failed to take measureswithin the scopeof their powerswhich, judgedreasonably,
might havebeenexpectedo avoid that risk. The Court doesnot acceptthe Government's
view that the failure to perceivethe risk to life in the circumstance&nown at the time or
to take preventivemeasuredo avoid that risk mustbe tantamounto grossnegligenceor
wilful disregardof the duty to protectlife (seeparagraphlO7 above)sucharigid standard
mustbe consideredo beincompatiblewith the requirement®f Article 10of the Convention
andthe obligationsof contractingStatesunderthatAvrticle to securethe practicalandeffec-

tive protectionof the rights andfreedomslaid down therein,including Article 2."



immediateandreal life threatthatthey were or shouldhavebeencognoscentef.32

The OsmanCaseis a clearexampleof the ECHR'suse of an internationallegal
standard:33he due diligence.34This is a conceptthat, asfar as generalinternational
law is concernedmadeits debutin the 19th centuryin the regulatorysectorof neu-
trality law35 and that subsequentlyevolvedthanksto all of the effort madethrough

internationalcaselaw in spheredraditionally linked with the internationalresponsi-
bility of States.36

This standardof due diligence constitutesa categorythat, despitethe multiple
interpretationghathavebeenmaderegardingits contentandlimits, continuesto lack
clear definition. This vaguenessvas referredto by the EuropeanCourt itself when
it assertedhat the issueof whetherthe authoritiesruled or not in compliancewith
their duty to guaranteethe Convention'sprovisions,is a questionthat can only be

answeredy taking a casuisticapproachn light of all the circumstance®f eachpar-
ticular case.3'

In the OsmanCasethe ECHR held the view that the British authoritieshad acted
diligently despitethe fact that Mr. Osman'sright to life was violatedin the end.As
the Court correctly pointedout (andthis can counterbalancattemptsto provide the
standardwith contentthe scopeof which goestoo far) no internationalregulation
canbe interpretedin sucha way thatit imposesan objectivethat is impossiblefor
the targetStateto comply with;38 ad impossibilenemotenetur.

z Ibid.: "For the Court, andhavingregardto the natureof the right protectedcby Article 2, a
right fundamentaln the schemeof the Convention,it is sufficientfor anapplicantto show
that the authoritiesdid not do all thatcould be reasonablyexpectedf themto avoidareal
andimmediaterisk to life of which they haveor oughtto haveknowledge."

The term 'standardis usedin the senseof a guidelineor commoncriteria comprisedof

foundedcriteriaregardingwhat seemdo be normal (from a statisticalor descriptivepoint

of view) and acceptablgfrom a dogmaticpoint of view) for the internationalsocietyin
the momentat which a certainact mustbejudged. SeeRials, S. "Les standardsnotions
critiquesdu droit", in PerelmanCh., andVanderElst, R. (Eds),Lesnotionsa contenwari-

able endroit, Brussels,1984, 39-53pp 43-44.

3 The defunctEuropearHuman Rights Commissionappliedthis notion to other casesSee
W. v United Kingdom Case,28.2.1983,Decisionsand Reports,vol. 32, pp. 190 and
subsequent.

3 The classicprecedenthat is usually cited in this contextis the Alabamaarbitration. See
Stowell, E. C. and Munro, H. F. (Eds), InternationalCasesArbitrations and Incidents
lllustrative of InternationalLaw as Practisedby IndependenStatesVolume Il (War and
Neutralitly), Cambridge, 1916, pp. 336-345.

'6 Especiallyasconcernghe dueprotectionof the personandgoodsof foreign nationals An

overallvisionin this respectanbefoundin MazzeschiR. P.,DueDiligenceeResponsabilita

Internazionaledegli Stati, Milan, 1989, Cap. lll, pp. 193-288andin Zannas,P. A., La

responsabilitinternationaledes Etatspour les actesde negligence (thesis), Montreux,

1952, pp. 71 and subsequent.

SeeOsmanCase ... Joc. cit., ibid., "This is a questionwhich canonly be answereah the

light of all the circumstancesf any particularcase”

'8 Ibid., paragraphL16,"For the Court, andbearingin mind the difficulties involvedin polic-

ing modernsocieties,the unpredictabilityof humanconductand the operationalchoices



We are operatingwithin a sectorin which the duediligence standards perfectly
enforceablebecauseit is implicitly deducedfrom a generalregulation,basicto the
system,that containsa duty or obligationto act and non-compliancewith said duty
or obligation can give rise to a situation of internationalresponsibility;39something
that occursin other specific regimesin which the standards also used. 40

Returningto the caseat hand(the violenceperpetratedy the Kale Borrokain the
AutonomousBasqueCommunity),it would seemthathere,in contrastwith the Osman
Casetheurbanviolencethatthe HRC refersto in his Report,togetherwith the pas-
sivity characterisinghe autonomicauthoritiesas concernsthe suppressiorof such
violence, could in fact leadthe ECHR, in the eventthat a complaintwere filed, to
rule in favour of non-compliancevith the duediligencestandardasregardsthe mate-

rial aspect 4'

Althoughin many caseshe widespreadr unexpectedatureof the objectivesof
theKale Borrokacould makeit very difficulty to provenon-compliancewvith said stan-

which mustbe madein termsof priorities andresourcessuchan obligationmustbe inter-
pretedin a way which doesnot imposean impossibleor disproportionatéurdenon the
authorities". In light of this passagene cannothelp but to reflect on the circumstances
precludingwrongfulness.

P In the casewe areassuminghat, by virtue of Article 1, the standardaffectseachandevery
one of the regulationsof the EHRC thatfocus on rights or freedomsthat may be violated
by individuals outsideof or not dependentiponthe Stateorganisation.

4) The duediligence standarchasbeenusedwith greateror lessersuccesdy otherregional
internationajudicial authorities Onthe Europearevel, the Courtof Justiceof the European
Communities,in its judgementof 9.12.1997,Comisidnc. Francia,as. C-265/95,Rec.
p. 1-6990(caseinvolving the free movemenbf goods)implicitly offers us an exampleof
apooruseor incorrectapplicationof the standardSeelimene®iernasC., "El Incumplimiento
del DerechoComunitariopor los EstadogMiembroscuandomedianactosde particulares:
Una aportaciénal debatesobrela interdependenciantre DerechoComunitarioy Derecho
Internacional”,Revista deDerechoComunitarioEuropeo,number.7 (2000), 15-48, pp.
39-44; on the Americanside, the use of the standarchasbeenmorefortunate;the Inter-
AmericanCourtof HumanRightsin itsjudgemenbf 29.7.1988 VelasqueRodriguezCase,
SeriesC, n. 4, paragraphl51, bearswitnessto that fact.

4 JimenezPiernasalreadyelaboratedn this dual aspecbf the standardvhendealingwith
the topic of due treatmenftfor foreigners.In that respecthe following passagés mutatis
mutandiparticularly enlightening:"The doublediligencestandardn its dual aspecbf dili-
gent preventionand suppressiorof actsperpetratedagainstforeignersin violation of the
domesticor internationalegal systemdoes,in fact, containa dual requirementsconcerns
actiontakenby the Statepresumablyresponsibldor suchacts.On the onehand,the legal
requirementhat its internal legal systemadequatelycomplieswith a standardestablished
by meansf comparisorwith the respectivenationallegal systemsalwaysin relationwith
internationalrules, paying specific attentionto their treatmentof foreigners;and on the
otherhand,the materialrequiremenbbliging the competenauthoritiesto sufficiently abide
by andrespectheir own legal systemandto havethe meansby which to assurecompli-
ance.ln otherwords, the rule of law principle by virtue of which, for example the com-
petentbodiesmustinvestigate pursueand on occasioncompensatall punishableactsin
accordancevith their own legal system™.SeeJimenezPiernas(C., La ConductéArriesgada
y la Responsabilidathternacionablel Estado Alicante, 1988, pp. 65-66.



dard, this non-compliances unequivocallyattributableinternationallyto Spain(asa
country party to the EHRC and as a memberof the Council of Europe)and this is
sodespitethe ambiguoususeof the term "responsibility” madeby the HRC himself
in his Report. After a biasedor partisanreadingof the paragraphcited above, this
ambiguity could lead to the mistakeof trying to attributeinternationalresponsibility

to the Basquegovernmenffor this lack of diligencebut from our perspectivethis is
inadmissible.

Regardlesof whetherthe specific regulatoryregime applying to this caseor the
generalregulatoryregime on attribution foreseenin internationallaw is considered,
there can be no doubt as to the fact that Spainis the only subjectwith sufficient
capacityto be held internationallyresponsiblefor theseevents.42From an interna-
tional legal standpoint,this affirmation rendersuselessand sterile all reasoningand
argumentausedby centralgovernmenofficials that, with aview to exemptingSpain
from responsibilityin relationto theseevents wagedthe argumenthatin accordance
with the distribution of competencedasedon domesticlaw, it wasthe Basquegov-
ernmentthat shouldanswerto theseclaims.'3

As we are well aware,whenit comesto attributing an internationallyillegal act
to a State,the organic structureadoptedby said Stateis normally consideredrrele-
vant in the eyesof internationall a w At any rate, the legal responsibility of the

42 ThePreambleandArticle 1 of the EHRCleaveno doubtin this respectFromthemit can
be clearly deducedhat the only subjectswith capacityfor non-compliancewith the pro-
visions of the Conventionare the Statesthat are party to suchConvention.Moreover,the
generalregimeon internationalresponsibilityleavesno possibledoubt either. Article 4.1
of the currentILC draft articlesaffirms that: "The conductof any Stateorganshallbe con-
sideredan act of that State ...whatevepositionit holdsin the organizationof the State
andwhateverits characteras an organof the centralgovernmenbr of aterritorial unit of
the State." SeeReportof the InternationalLaw Commissionon the work of its 53rd ses-
sion, loc. cit., p. 84.

43 In apublic statemenprintedin the El Paisnewspapethe Home Minister usedthis argu-
ment (ftawedfrom the perspectiveof internationallaw) in assertinghat "It is the Basque
governmenthat is responsiblefor protectingthe security of the citizensin the Basque
Countryandthejurisdiction of the Statein thesemattersis containedn the BasqueStatute
andin the Constitution ...":El PaisDigital, 16-3-2001,at http:lwww.elpais.es.

In contrasthe BasqueGovernmentijn its counter-reporof 10April 2001, affrmed that
"In the caseof the ETA organisationthe prime targetis the Spaniststateitself. The State,
howeverhasneveronce beemccusedf ineffectivenessandof havinga degreeof respon-
sibility asconcernsa lack of sufficient and effective protectionof the fundamentatights
of the citizens", loc. cit., p. 3.

~a As concernsattribution, internationallaw may occasionallytake into consideratiorsome
of the situationsexisting in internal lawof eachState.That fact, however,doesnot lessen
nor doesit conditionits completeautonomywhenit comesto attributing, on the interna-
tional plane,this actto the Statebecausén the perspectivef internationalaw, the organic
organisatiorof the Stateremainsa merecircumstanceCf. PCIJ Caseconcerningcertain
Germaninterestsn Polish UpperSilesia(Judgment),1926,SeriesA, n. 7, p. 19. Following
this samereasoningthe internationallywrongful natureof a stateact canonly be derived
from theinfraction of aninternationalegal obligationby that State.The descriptionof that



Basquegovernmentis an issuethat should be resolvedor settledlegally ad intra
within the frameworkof the applicableconstitutionalsystem.'5

IV. FINAL CONSIDERATIONS

In summary,the following observationsan be made:

It is our understandinghat, in accordancawvith the HRC's Reportandin light of
the rules regardingthis issueprovidedfor undergeneralinternationallaw and par-
ticular internationallaw, the sortof low intensity terrorismplaguingthe Autonomous
BasqueCommunity could leadto casesof non-complianceWe could find ourselves
faced with, aslong as the stumblingblock of sufficient proof is overcome,a clear
exampleof non-compliancewith the due diligence standard;non-compliancethat
would affectthe humanrights regulatoryregimein force on the Europeancontinent
establishedby the EHRC, a scopewithin which the standardoperatesthanksespe-
cially to the interpretiveeffort carried out by the ECHR.46

In accordancewith the generalrules on attribution that prevail both within the
scopeof generalinternationallaw aswell asthe affectedparticularinternationallaw
(the European)we feel thatin the hypotheticaleventthat the casereachedthe judi-
cial level and non-compliancewere declaredby the ECHR, said non-compliance
would be attributablesolely andexclusivelyto the Stateparty to the EHRC involved
in the matter;in this case,Spain.We thereforehold that any type of argumentbased
on the decentralisedstructureof the SpanishState, madewith the sole purposeor
objective of attemptingto avoid the possibleconsequencethat would arisefrom a
probabledeclarationof internationalresponsibility,is legally inadmissible.

We would also like to highlight the already mentioneduse madein the Report
as well asin ECHR caselaw cited of certain conceptsand categoriesthat are
elementsof generalinternationallaw. This undoubtedlyis one more exampleof
the phenomenorof proximity and interdependencéhat exists betweenthe regula-
tory regime of generalinternationallaw andthe specific regimesthat tendto oper-
ate on aregionallevel,” and of the good servicethat generalinternationallaw can

cont.
act by the legal systemitself is of little or no consequenceOn this latter point, Article 3
of the currentILC draft articleson internationalresponsibilityestablisheshat: "The char-
acterizationof an act of a Stateas internationallywrongful is governedby international
law. Suchcharacterizatiotis not affectedby the characterizatiorf the sameact as lawful
by internallaw." SeeReportof the InternationalLaw Commissioron the work of its 53rd
sessionjoc. cit., p. 43.

4% SeeArticles 2, 93 to 97 and 149.1.3CE andnote 9 herein.

4% It is our understandinghatthe duediligencestandarcemployedby the competentegional
internationajjudicial authoritieswith respectto humanrights, is not essentiallydifferent
from thatemployedin generalinternational law.

47 For example,the treatmentgiven to the notion of due diligencein generalinternational
caselaw and by the Inter-AmericanCourt of Human Rights and the EuropeanCourt of



and shouldprovide to suchspecificregimesthrough said conceptsand categories.48

To date we have no knowledgeof any individual who has usedthe protection

mechanismsetout underthe EHRC whenturning to the ECHR to defendtheir fun-
damentakights andfreedomsallegedlyviolated by thelow intensity terrorismplagu-
ing the AutonomousBasqueCommunity.49

cont.

HumanRightshasbeenvery similar in the essencalthoughnot identicalas concernghe
form. The Inter-AmericanCourt of HumanRights hasproventhroughits decisionghat it
hasa morein-depthawarenessf the notion thanthe ECHR,; solid proof of this beingthe
courageandprecisionwith which it traditionally treatsthis notion. In contrastthe ECHR,
whenit comesto constructinganddevelopingthe notion, hasby andlargetakenmoreret-
icent, asepticand less developedstancesThe basisfor this different sort of treatments
clear. It is our understandinghat the Inter-AmericanCourt of HumanRights hasnever
feared gazingnto the mirror of generainternationatasdaw, thefield in which this notion
hasundergonghe mostsignificantdevelopmeniThe Inter-AmericanCourtof HumanRights
hasmadeuseof andhasbeeninstrumentaln tailoring its argumentdo the contentof these
decisionsandthis undoubtedlyspeaksn its favour. Seethe VelasqueRodriguezCase ...,
loc. cit., ibid.

Somethingalreadyhighlightedwith respecto Communitylaw by someSpanishauthors.
SeeDiez-HochleitnerJ., "La interdependenciantreel derechdnternacionaly el derecho
de la union europea",in Cursosde Derechointernacionalde trtoria-Gasteiz,1998, pp.
39-88; JimesnePiernasC., El Incumplimientodel DerechoComunitario ...,loc. cit., pp.
15-21.

Spanishegislationprovidesfor acompensatiomndindemnity systemfor damagegaused
by this sort of crime. This fact, thatdoesnot preventnor doesit precludethe opportunity
thatindividual victims haveof turning to the ECHRIin defenceof their fundamentatights
andfreedomsgcould, to a certaindegreeaccountfor this lack of claimsfiled onthe inter-
nationallevel. The victims of terroristactsor of actsperpetratedy a personor persons
forming part of armedgangsor groupsor that act with the aim of seriouslyalteringthe
citizens'senseof peaceand security,shall be eligible for compensatiorirom the Spanish
Statethat, on a caseby casebasis,shall distribute suchcompensatioiin the form of civil
responsibility.In thesecaseshe SpanishStatedoesnot assumeany subsidiaryresponsi-
bility whatsoevebut rathersubrogates victims'rightsin the exerciseof the corresponding
civil suits againstthe perpetratorof the crimes.Both physicalaswell aspsychophysical
damagesufferedby victims are eligible for compensationAct 32/19990f 8 Octoberon
Solidarity with the victims of terrorism(BOE 242,9.10.1999)in the wording providedby
Additional Provisionnine of Act 14/20000f 29 Decembe(BOE 313, 30.12.2000andby
Act 2/2003 12 March (BOE 62, 13.3.2003yegulatingtheseaspects.
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. INTERNATIONAL LAW IN GENERAL

1. Nature,Basisand Purpose

The X1 Ibero-AmericanSummit of Headsof Stateand Government,held in Lima
(Peru),23-24 November2001, approveda Final Declarationthat included:

2. The sharedvaluesand principlesthat define us represenbur community's
heritageandcoincidewith the universalprinciplesembodiedn the United Nations'
Charter, particularly sovereignty,territorial integrity, refraining from the use or
threatof force in internationalrelations,non-intervention stateslegal equality, as
well asall peoplestight to freely establishin peace stability andjusticetheir own
political systemand institutions, and respectand promotion of humanrights.
Similarly, we sharea firm commitmentto democracy.

3. At the onsetof a new century we witnessthe prevalenceand consolidation
of democracyin Ibero-America.Consequentlywe reaffirm our commitmentto
strengtherdemocracyandits institutions,the respectfor the rule of law, political
plurality, all humanrights andfundamentafreedoms,aswell asthe armedforces'
subordinatiorto thelegally constitutedcivil authorities,within our countries'con-
stitutional framework.

4. The stability and transparencyof democracy,both its manifestationsand
functioning, are an imperative.

E’-S. T)he premierimportanceand operationof the rule of law andthe respectfor
democraticprinciplesrepresenthe frame of referenceand a sharedcommitment
linking Ibero-Americannations.At the sametime, political cooperationmplies a
commitmentetweemationsbasedon the uncompromisedupportof sovereignty,
territorial integration,self-determinatiorand eachcountry'sindependencewithin
this context,we rejectany attemptto alter or interruptthe democraticinstitutional
orderchosenwith sovereigntyby eachlbero-Americancountry andwe will make
useof consultationmechanismsand carry out specific actionsshouldparticularly
urgentandrelevantcasesrequireit.

7. We reiterateour unwaveringcommitmentto protect,promoteand guarantee
the full applicationof humanrights. This requiresthe prevalenceof the rule of
law aswell asthe creationandimprovementof the conditionsleadingto its effec-
tive andfull implementationWe condemnall humanrights violationsanddemand
full compliancewith the principles embodiedin the Universal Declarationon
Human Rights and the pertinentinternationaland regionalinstruments.

24. We reiterateour strongrejectionof any unilateralandextraterritorialappli-
cation of a State'snationallaws or measureshat may infringe uponinternational
law and attemptto imposeon third countriesa state'sown internal laws. In this



regard, we call upon the governmentof the United Statesto put an end to the
applicationof the Helms-BurtonLaw, in accordancewith the pertinentUnited
Nations GeneralAssemblyresolutions.

(..
Oneyear later, the Final Declarationadoptedat the XII Ibero-AmericanSummit of

Headsof StateandGovernmenheldin Bavaro(DominicanRepublic), 15-16 November
2002, statedas follows:

"1. The Headsof Stateand Governmenbf the twenty one Ibero-americarcoun-
tries, committedto the goals of closerlinks betweenour peoples,who sharesim-
ilar cultural valuesanda commonaim to strengtherthe rule of law anddemocracy
and forge cooperatiorlinks with a view to insuring sustainabledevelopmentand
social equity, as well as better and more effective participationin a globalized
world, have agreedon the following Declaration:

2. We reaffirm our supportto the aims and principles of internationallaw con-
secratedin the United Nations Charter,the respectfor the sovereigntyof states
andequalitybeforethe law, the principle of non-interventionthe nonuseor threat
of force in internationalrelations,respectfor territorial integrity, the pacific solu-
tion of disputesand the protectionand promotionof all humanrights. We reiter-
ate our commitmento the promotion,consolidatiorandpreservatiorof democracy
and all peoples'right to choosetheir political systemfreely andto the acknowl-
edgemenbf their cultural identity.

3. In ourcommonaimto strengtherthe democraticsystem thusinsuringdemo-
cratic governancewe acknowledgehe needto promoteand continueto support
actionsaimedat consolidatinga democraticculture andthe rule of law, basedon
freedom, peacetolerance,social and citizens'participationand socialjustice. At
the sametime, we underlinethe importanceof thoseinstitutionsthat ensurerans-
parencyand efficiency in the actionsof governmentspolitical parties,groupsand
other entitiesrepresentingivil society,aswell asa more active participationby
the peoplein mattersrelatingto public life.

E‘:. V%/e reiterateour strongrejectionof the unilateral applicationof extra-terri-
torial laws or measureswhich run counterto internationallaw, the freedom of
marketsandworld trade.Thus,onceagain,we exhortthe governmenbf the United
Statesof Americato put an endto the enforcemenbf the Helms-BurtonLaw, in
accordancewith relevantUnited Nations GeneralAssemblyresolutions.
gi. V%/e renew our commitmentto fight, with a comprehensiveutlook, against
terrorismin all its forms and manifestationsvhereverit may manifestitself and
whoeverpatrticipatesin it, to deny assistancer refugeto the authors,promoters
or participantsof terrorist activities. Similarly, we shall fight it by strengthening
nationallegislationsto preventimpunity and bolsterinternationalcooperationin
all areasto prevent,fight againstand sanctionthesetype of activitiesthatthreaten
life, peace,democraticstability and developmentjn accordancewith the United



NationsCharterandfully respectingnternationallaw, including humanrights and
the normsof humanitarianiaw.

()"

The Declarationadoptedby the Headsof Stateand Governmentof the European

Union, Latin Americanandthe Caribbeanat the 11 Summitheld in Madrid (Spain),
17 May 2002, stated:

"We needto face togetherthe seriouschallengesand seizethe opportunitiesof
the twenty-first century. In a spirit of mutual respect,equality and solidarity, we
will strengtherour democraticinstitutions and nurturethe processe®f moderni-
sationin our societiestaking into accountthe importanceof sustainablelevelop-
ment, poverty eradication,cultural diversity, justice and social equity.

Therefore to developa solid bi-regional strategicpartnership ..we undertake
the following commitments:

In the political field:

I. To strengtherthe multilateral systemon the basisof the purposesandprin-
ciples of the United Nations Charterand internationallaw.

2. Toreinforceour democratianstitutionsandthe rule of law, we will strengthen
judicial systemsensuringequaltreatmentunderthe law and promotingand pro-
tecting respectfor humanrights.

3. To welcomethe imminent establishmentnd effective functioning of the
InternationalCriminal Court, andto seekuniversaladherencéo the Rome Statute.

4. To combatterrorismin all its forms and manifestations which threatens
our democraticsystems]iberties and developmentaswell asinternationalpeace
and security -in accordancevith the UN Charterand with full respectfor inter-
nationallaw, including humanrights and humanitarianlaw provisions.

()"
. SOURCESOF INTERNATIONAL LAW

I.  UnilateralActs

In the presentatiormadeby the SpanishrepresentativeMr. PerezGiralda, at the
Sixth Committeeof the UN GeneralAssembly,at its 56th Sessionto commenton
the InternationalLaw Commission'sReport, statedthe following with respectto the
subjectof unilateralacts:

The SpecialRapporteur,Mr. RodriguezCedeno,has madea valuable contri-
bution in his fourth reporton unilateralacts. Witnessto the difficulty of this sub-
ject is the recurringdiscussionin the GeneralAffairs Commissionconcerningthe
feasibility of this study and the difficulties that Statesseemto run into in pro-
cessingand submittingtheir practiceon this suhjectto the Commission.We reit-
erate our interestin this work and the advisability of its concentratingon the



2.

a)

characteristicof certaintypesof unilateral acts and the legal systemapplicable
to eachone of them. It is of maximuminterestto clarify anissuethat hasbeen
debatediy the Commissionandthat affectsthe very essenc®f the institution that
it seekgo regulate.lt is our understandinghatthe interpretiveelementghat should
be usedin the determinatiorof whetheran act or omissiondoesindeedconstitute
aunilateralactin the spirit of the draft belongto the very descriptionof suchact.
They shouldbe consideredas a preliminary issuewith respectto the subsequent
work of interpretingthe termsof an actthat hasbeenestablishedas suchandthat
could give rise to doubtsas concernsits contentand scope.With respectto these
latter aspectsye supportthe transpositionmutatismutandis,madeby the Special
Rapporteurof the rules of the ViennaConventionon the Law of Treatiesplacing
the emphasison examinationof the intention of the Stateformulating the unilat-
eral actin question.

(..)".
Treaties

Reservations

With regardto the work of the InternationalLaw Commissionon the subjectof reser-
vationsto internationaltreaties(ChapterVI of the Report), the Spanishrepresenta-
tive, Mr. PerezGiralda, statedbeforethe Sixth Committeeof the UN GeneralAssembly,

at

3.

its 56th session:

“(..))

We agreewith the assessmenhadeby the InternationalLaw Commissionin
its considerationof the Rapporteur'proposal,especiallyregardingthe function
of the depositary.Indeed,my Delegationis of the opinion that thereis no reason
for the guidelinesbeing draftedby the Commissionto diverge from the articles
of the ViennaConventionon the Law of Treaties.The functionsof the depositary
are,indeed,of greatimportance but their contentshouldbe especiallyfunctional
andoperationalwhenit comesto reservationgandpossibleobjectionsto the Treaties
with the exception,pursuantto Article 77 of that Convention,of those casesin
which the Treaty stipulatessomethingdifferent or in which the ContractingStates
agreeto a different system".

Codification and ProgressiveDevelopment

Note: Seel L 1 UnilateralActs; n.2.a) ReservationsX 1V 1 Responsibilityof States

RELATIONS BETWEEN INTERNATIONAL LAW AND
MUNICIPAL LAW



IV. SUBJECTSOF INTERNATIONAL LAW

1. Self Determination

a) EastTimor

Assessmenbf the situationin EastTimor led to a questionposedin Congressto
which the Governmentespondedn 26 January2001 in the following terms:

"In Spain'sview the situationin EastTimor, a little overayearsubsequentp the
departureof the Indonesiarcivil andmilitary authorities(concludedon 310ctober
1999), merits a positive assessmenin light of the complexity that a processof
this natureentails.

The taskfacedby the United Nationswhenthe TransitionalAdministrationin
EastTimor was establishedUNTAET, createdby Resolution1272 of the United
Nations Security Council of 25 October 1999) was enormous.UNTAET ... had
to take on a numberof challenges:watch over the keepingof law and order, set
up an effective administration,createan infrastructurefor public and social ser-
vices, coordinateand deliver humanitarianassistanceand set the stagefor sus-
tainabledevelopmentThe stagehasprogressivelybeensetfor the realisationof
theseobjectives.Specific mention shouldbe madeof the following advancesn
the institutional level:

- At the end of October2000, an exclusively TimoreseNational Council was
setup comprisedof 36 members,13 of whom arewomen....This is con-
sideredthe first steptowardsthe creationof atrue TimoreseParliamentThe
ex-headof the EastTimor resistanceXananaGusmaowaselectedPresident
of this new National Council.

- ,(And) finally, it shouldbe pointedout that EastTimor will soonbegina con-
sultationprocessto draft a new Constitutionand electionsare scheduledo
be held in the summerof 2001 and will subsequenthgive rise to the cre-
ation of the ConstituentAssembly.

Currentlytherearetwo issuesthatthe UNTAET is working on with regardto West
Timor. The pressurebeing exertedby the International Community (Security
Council Resolution13190f 8 Septembef000)... led to a Mission of the United
NationsSecurityCouncilbeing sent(from the 13thto the 17thof November2000)
to the areato take stock 'in situ' of the situationin EastandWestTimor; andthe
commencemenof initiatives, on the part of Indonesia,to curtail militia activity.

'(I'he)initial UNTAET mandateruns until 31 January2001 althoughthe transi-
tion procesdeadingto theindependencef West Timoris predictedto lastbetween
two andthree yearsand the mandateshouldthereforebe extendedin the future
by the UNSC".

(BOCG-Congreso.DVII Leg., n. 125,p. 277)



b) Palestine

The constitutionof a PalestineStatewasthe subjectof a questionraisedin Congress.
On 310ctober2002, the Governmenteplied:

"The Governmentadvocatesa pacific and negotiatedsettlemenbf the conflict in
order to achievejust and lasting global peace.Spain, like the EuropeanUnion,
sharesthe vision put forward by PresidenBush of two Statesliving side by side
in peaceand security and that includesan end to occupationand the expedient
establishmentf a sovereign,viable and pacific PalestineState with democratic
institutions.

Oneof the EU's latestcontributionsto the PeaceProcessvasthe development
of a"road map" or calendarfor the creationof a PalestineStatein the year2005.
This calendarforeseeghe holding of Palestiniarelectionsat the beginningof 2003
andthe PalestiniarNationalAuthority (PNA). Generalelectionshave,in fact, been
organisedfor 20-1-03.

(S a?in, in line with the EuropeanUnion, does not make the replacementbf
Arafat a condition for the proclamationof a PalestinianState.Also in line with
the rest of the Membersof the Union, Spainfirmly believesthat the Palestinian
people have both the right and responsibilityto elect their leadersby meansof
democraticand fair elections.The EU hasreiteratedits position on a numberof
occasiongo the restof the membersof the quartet(USA, Russiaandthe UN), to
the partiesinvolved in the conflict and to the countriesin the region. As regards
Spain'sPresidencyof the Union in 2002, the following assessmerhay be made
with regardto the Middle East:

I(D r)ing the courseof the semesteunderthe SpanishPresidencythe EU paid
particularly closeattentionto the Middle Eastconflict with the aim of openingup
apolitical perspectivahatwould makeit possibleto returnto the negotiatingtable
from a global perspectiveencompassinglementsof security, politics and econ-
omy viewed asinseparablendinterdependentlementsf the sameprocesunder
the convictionthatthereis no military solutionto the conflict. This wasexpressed
in a numberof declarationsmade by the GeneralAffairs Council and in the
Barcelonaand Seville Declarations.

Moreover,actiontakenby the SpanishPresidencywas aimed at palliating the
serioushumanitariancrisis that the region is undergoing.The EU participatedin
the donors'meeting(AHLC) in April in Oslo whereit reiteratedits commitment
to provide economicassistancdor the PNA of which it is the biggestdonor.

At the sametime, Spainpushedfor closecoordinationwith otherinternational
actors:the US, the RussianFederationthe UN andthe mostaffectedArab coun-
tries. Oneof the major achievement®f the SpanishPresidencyof the EU wasthe
creationof the "Quartet"comprisedof representativefom the UN, the EU, Russia
andthe US that ... havebeenpushingfor the searchfor a solutionto reachajust
and lastingworld peacebasedon the Resolutionsof the United Nations, the prin-
ciples of the Madrid Conferenceand the agreementseachedby the parties.



Another of the fruits of the pushfor coordinationwas the EU's firm backing
of the SaudiPeacePlanproposingthe establishmendf normalisedelationsbetween
Israel and the Arab countries.

(o )"
(BOCG-Congreso.DYII Leg., n. 430, p. 73).

c) WesternSahara

The complexlegal conflict affectingthe WesternSaharahasbeenthe basisfor a num-
berof appearanceseforeCongressandthe Senateduring 2001 and 2002. Specifically,
on 28 January2001,the Governmentanswereda questionbeforethe Senaterelated
to the proposalfor Sahararautonomytabledby the UN SecretaryGeneral'sPersonal
Envoy, Mr. Baker, affirming that:

"The proposaltabledby the PersonaEnvoy of the SecretaryGeneralof the United
Nations,Mr. JamesBaker, featuresa regime of autonomyfor the WesternSahara
territory underMoroccansovereigntyin an attemptto breakfree of the stalemate
that has stood in the path of the implementationof the 1991 United Nations
SettlementPlan over the last severalyears. This stalemateis due to a manifest
lack of will on the part of the two sides -Morocco andthe PolisarioFront -to
cometo an agreemenbn the implementationproceduremainly the list of voters
for the self-determinatiomeferendunenvisionedn the above-mentione&ettlement
Planthat would lead to the culmination of the process.

Said proposalhas met with the rejection of the Polisario Front and Algeria
while it hasbeenacceptedalthoughwith reservationshby Morocco.

Throughoutthis conflict, Spainhasalwaysmaintainedan active position con-
sistingin providing supportfor the United Nations'efforts andin encouraginghe
partiesto put asidethe obstacleghat for a numberof yearshaveblockedthe way
to the applicationof the SettlementPlanthat, for the time being, continuesto be
the only instrumentacceptedy tbe parties.

Specifically, during the discussionprocessthat aroseat the Security Council
following the presentatiorof this new initiative, the Spanishstancewas guided
by respectfor the consensuseachedn the pastbetweenSpain'spolitical groups
and as expressedn the GreenPaperof 22 December1997; the needto guaran-
tee the presenceof MINURSO (United Nations Mission for the Referendumin
WesternSahara)in the territory by extendingits mandateto 30 November...,
and maintainingthe commitmentof the internationalcommunitywith the resolu-
tion of this conflict within the frameworkof the United Nations.

In short, Spainis of the opinion that Mr. Baker'sproposalcan openup new
perspectivesor negotiationbetweerthe partiesin the questfor amutually accept-
able solutionfor the partiesinvolvedwithin the frameworkof internationallegality”.

(BOCG-Senado.lVIl Leg., n. 350, pp. 4-5).

One month later, on 28 February2001, the Foreign Affairs Minister, Mr. Piqud i
Camps,appearedeforethe ForeignAffairs Commissionof the Congresgo respond



to a numberof questionn the stanceandinitiatives takenby the SpanishGovernment
in responsdo the stalematein the enforcemenpf the SettlementPlan and the pos-
sible extensionof the MINURSO mandate:

"For many yearsnow, Spainhasmaintainedthe sameposition when it comesto
the conflict in WesternSaharathat of full supportfor the United Nationsresolu-
tions, full supportfor the so-calledSettlement®lanandfull supportfor the efforts
being madeby the Secretary-Generabf the United Nations and for his special
envoy, JamesBaker, to finally resolvethis conflict. The SettlementPlan does
indeedcontaina specialelement,the celebrationof a referendumthat is coming
up againstenormousdifficulties.

I(n Ii)ght of this context, the Secretary-Generadf the United Nations and his
personarepresentativéiavegot behinda possiblereorientationof the procesghat
Spain,aswell asthe restof the governmentshas supportedto the degreethat it
can contributeto a solution; that of requestingthat the Governmentof Morocco
comeup with a proposalfor a political solutionthat could be mutually acceptable
to the parties.Todaythe MINURSO mandatean out but wasextendedasrequested
by Messrs.BakerandAnnan. The mandateextensionhasbeenapprovedwo times
now with a view to giving Moroccotime to define its position that, a priori and
without being privy to its contents,seemsto havebeenrejectedby the Polisario
Front.

(...) o _ . -

At anyrate, Spainis not going to budgeevenone millimetre from the position
takenat anytime by the SecurityCouncil orby the Secretary-Generalf the United
Nations.

(BOCG-Congreso.DVII Leg., p. 5023).

Subsequentlypn 7 May 2002, the Secretaryof Statefor ForeignAffairs, Mr. Nadal
Segala,appearedefore the congressionaForeign Affairs Commissionto provide
information on WesternSahargpointing out the following:

"Our position is basedon a stanceof active neutrality, ...

In this sensehe Governmenhasrepeatedlystatedits commitmentto the efforts
being madeby the United Nationsin its questfor a solution acceptabldo all par-
ties. Specifically, the Spanishposition is basedon the following points. First, to
continuesupportingthe efforts of the United Nations,of the Secretary-Generaif
the United Nations and of his personalenvoy to find a solution to the conflict.
Second o reiterateour willingnessto supportany solutionreachedby consensus
andthatis feasiblefrom thoseincludedin the latestreportof the Secretary-General
of the United Nations, it is believedthat only an agreemenbr consensuwill be
ableto guaranteeegional stability. Third, Spain doesnot recommendhe fourth
option, withdrawal of MINURSO andrecognitionof the United Nation's inabil-
ity to resolvethe problem.It is our view that MINURSO continuesto carry out
essentiafunctionsin maintainingthe ceasefire andits interventionwould alsobe



necessaryn the applicationof any of the three options proposedby Mr. Baker.

Fourth, Spain has noted that the only frameworkto date that has met with the

backing of the partiescontinuesto be the SettlementPlan that calls for a refer-

endum.Fifth, Spainconsidersit necessaryto insist on the humanitarianaspects
of the conflict independenbf the overall political solution. The Polisario Front
shouldbe energeticallyremindedof the needto free the morethan 1,300Moroccan
war prisonersthat are still being held in Tinduf and the Moroccan authorities
shouldalsobe encouragedo permitrefugeesandtheir families to gettogetherin

the Sahararterritories.

In short,the Governmenfteels that the situation shouldnot be drawn out over
time andthat over the last severalmonthswe have beenwitnessinga concerted
effort on the part of the internationalcommunityto freeitself of the apparentead-
lock in which the conflict finds itself.

'(I'he solutionto the Saharaconflict lies fundamentallyin the Maghrebandthe
internationalcommunitycanplay a positiveaccompanyingole. But if we all agree
thatthe solutionshouldbe consensus-basethat solutionlies fundamentallywithin

the Maghrebregion and should be a solution that respectsthe dignity of the
Saharawipeople,that respectstheir legitimaterights and also bearsregional sta-
bility in mind. This is the basison which we shouldinvolve ourselvesat the ini-

tial stages.

(DSC-C, VIl Leg., pp. 15676and 15684).

Finally, on 22 October,the Governmentanswereda questionraisedby the Senate
regardingthe stepstakento promotepeacein the WesternSahara:

"The Governmenthas repeatedlystatedits position with respectto the Western
Saharaconflict, which has not changedas of late despitethe different positions
takenandthe different alternativesthat have beerposed.

Basedon the position of active neutrality takenby Spainin this conflict, the
Governmenthas statedon a numberof occasionsits commitmentto the efforts
being madeby the United Nationsin the questfor a solutionthatis acceptabldo
all sides.

(...)
This was the positiontakenin the past ...andwill be the caseaswell in the
future of the conflict now markedby Resolution1429 of 30 July.

I(?es)olution 1429 onceagainunderscoresasthe SpanishGovernmentasdone
on all occasionsthe large-scaldhumanitariarproblemaffectingboth the Saharawi
refugeepopulationat the Tinduf campsaswell asthe 1,260Moroccanprisoners
of war being held in suchcamps,mostof themfor over twenty yearsnow.

In this sensethe stepstakenin Juneof 2002, while Spainheld the Presidency
of the Europearlnion, resultedn amemorandunthatwas sentto Algeria, Morocco
and the Polisario Front expressingthe Union's concernover theseissuesand



undoubtedlycontributedto the liberation in July by the Polisario Front of 100
Moroccanprisoners”.
(BOCG-Senado.lVIl Leg., pp. 15-16).

V. THE INDIVIDUAL IN INTERNATIONAL LAW

1. Diplomatic and ConsularProtection

a) Diplomatic Protection

In his appearanckeforethe Sixth Committeeof the United NationsGeneralAssembly
at its 57th Sessionthe SpanishrepresentativeMr. Yanez-Barnuevomadethe fol-
lowing assessmentf the work carriedout by the InternationalLaw Commission:

"All of you are well awarethat diplomatic protectionis an institution of consid-
erableimportancein internationalrelations and the in-depth examinationunder
way by the ILC is alogical extensiorof its recentlycompletedwork on the respon-
sibility of statesfor illegal internationalacts.To this end, the Commissionmust,
first andforemost,baseits work on relevantand establishednternationalpractice
without prejudiceto meetingnew needsor trendsto the degreeto which this is
necessananddoesnot alterthe essentiaktructureandguidelinesof the codification
project.lt is our understandinghatthis hasbeen thebasicconcernof the Commission
uponexaminingthe reportsandproposal madéy the SpecialRapporteuMr. John
Dugardand we fully sharethis approach.

For that samereason,we feel thatit is appropriatefor the ILC to focus basic-
ally on the aspectghat characterisehe exerciseof diplomatic protection,i.e. the
nationality of the chargesand having first exhaustedlomesticappealprocedures.
The ILC shouldtherefore,to the degreepossible,avoid otherfields - suchasthe
functional or any other sort of protectionprovidedby internationalorganisations
or otherissuedinked with diplomaticprotection-, the examinationof which could
lead the Commissionaway from its main objectivein this field with the result of
possibly not being able to bring its work on this subjectto a close, as planned,
during this five-yearperiod. This of coursedoesnot excludesomeof theseissues
beingthe focus,at a given pointin time, of a separateexaminatiorthat could take
advantagef the resultsthat are obtainedin the projectthatis currentlyunderway.

Having examinedthe first sevenarticles provisionally approvedby the ILC
togetherwith their respectivecommentariesmy delegationwill limit its observa-
tions to the mostsalientaspectsFirst of all, we would like to highlight the impor-
tanceof comingup with avery accuratedefinition of the very concepof 'diplomatic
protection'in draft article 1 and its commentary.Although we agreein general
termswith the contentof this draft article, we areafraidthatit doesnot sufficiently
differentiatediplomatic protectionper se,as a notion with specific characteristics
in internationallaw, from other conceptsthat may be relatedbut that should not
be confusedwith it. | am specifically referring to generalprotectionthat, in the



form of diplomatic or consularassistancea Statemay alwayslend to its citizens
abroadevenin thosecases -commonplacen internationalpractice -in which
not all of the requirementdor the exerciseof diplomatic protectionper seare
fulfilled. It is our hope that in its secondreadingthe ILC will getbackto this
issuethat we feel is importantbecauset affectsthe projectas a whole, and that
it clarifies theseconceptsin the wording of the articlesthemselvesor at leastin
the commentary.

We supportthe approachadoptedoy the ILC in its configurationof the exer-
cise of diplomatic protectionasaright or afaculty - not an obligation, at leastin
the internationalarena -of the stateof nationality of the naturalor corporateper-
son affectedby an internationallyillegal act perpetratedoy anotherState. This
points to the importanceof defining as preciselyaspossiblethe featurescharac-
terisingthe nationalitylink requirementsa prerequisitefor the exerciseof diplo-
matic protectionaswell asthe limited exceptiongo thatprinciple that are setout
in contemporaryinternationallaw.

Aspectsrelating to the nationality of naturalpersonsare coveredby draft arti-
cles3 to 7, provisionally approvedby the ILC and generallysatisfactoryfor my
delegationwith afew adjustmentsSpecifically,in light of theimportancein draft
articles 3 and 4 of the conceptof the acquisition of the nationality of the State
fifing suit 'in suchaway thatit doesnot violateinternationallaw’', we would have
liked to have seenfurther developmenbf this notionin the commentaryTo state
it anothemway, if oneabandons asproposedy the ILC - the effectivelinks cri-
teria, upheldby the InternationalCourt of Justicein the Nottebohmcase,to deter-
mine the internationaleffectsof nationality, what would it be replacedwith? How
would oppositionbasedon nationality be arguedwith respectto third countries?
It is the opinion of my delegationthat this fundamentapoint is not at all clearin
the text proposedby the ILC.

Along thesesamelines andsharingthe negativeformulationgiven to draft arti-
cle 6 regardingthe exerciseof diplomatic protectionin casesof doubleor multi-
ple nationalityamongthe Statesn question,we believethatthe text of the provision
itself shouldprovide greatemprecisionregardingthe criteria of predominannation-
ality. To that end, and including elementsthat are found in the commentarywe
would proposethe addition of a paragraph? statingmore or lessasfollows: 'For
the purposesof paragraphl, the nationality of the Statewith which the person
had the greatesteffective links on the datesin questionshall be consideredas
predominant’.

And finally, 1 would like to expressour delegation'ssupportfor draft article 7
on the diplomatic protection of statelespersonsand refugeesprovidedby the
Stateof legal and habitual residenceof the personin questionwith the caution-
ary measuregontainedin saidprovision. Although this is an exampleof the pro-
gressivedevelopmenbf internationallaw, from our perspectivet appearsto be
perfectlyjustifiable, it is supportedto a certain degreeby internationalpractice
andis in line with the aims pursuedby internationalregulationson this subject.

| am now going to turn my attentionto the issuesexaminedby the ILC at its



last sessiorconcerningthe secondSpecialRapporteur'seporton diplomatic pro-

tection the examinationof which was alreadyunderway during the pastperiod

of the Sixth Committeesessions! will also addressthe third report tabled this

year. On that occasion the Spanishdelegationwas pleasedto receivethe Special
Rapporteur'proposalthat madean innovative effort to overcomethe traditional

disquisitionas concernsthe proceduralor substantivenatureof the rule requiring

that domesticappealproceduresn the exerciseof diplomatic protectionfirst be

exhaustedWe thereforeregretthe fact that draft articles 12 and 13 proposedhy

the SpecialRapporteuthave not beenpassedon to the Drafting Committee.We

thereforehopethat theseideaswill be expressedn the form of a commentaryto

draft article 10, containingthe basicformulationof exhaustingappealprocedures,
and will help to clarify to somedegreethe doubts surroundingthis subjectthat

are not of a purely theoreticalor academicnatureasis rightly pointedout by the

SpecialRapporteur.

With respect tahe proposedegulationof the exceptiongo the rule of exhaust-
ing domesticappeabroceduresontainedn draft article 14 proposedy the Special
Rapporteur,my delegationsupportsthe first of suchexceptionsfocusingon the
uselessnesef such appealsbeing formulatedwith the necessaryadjustmentsijn
relation to the third option proposedy the SpecialRapporteutthat highlights the
circumstancein which the existing appealsoffer 'no reasonablepossibility of
obtaining effective remedy".

As concernsthe secondexceptionproposedregardingthe renunciationon the
partof the accusedstateof the requiremento exhaustappealproceduresye share
the ideathat this renunciationshould, in principle, be expressedThe possibility
of animplicit renunciationhowever,shouldnot bediscardedat the outset buthis
type of renunciationwould certainly not be easyto presumeor deduce.Basically
the samecould be saidof the own acts(estoppel)doctrinethat, in orderto produce
effects, would haveto comprisedof unequivocalacts on the part of the Statein
guestion.

With regardto the proposedexceptionson groundsof absenceof voluntary
links or territorial connectionbetweenthe personaffectedandthe Statethat is the
allegedperpetratoiof the internationallyillegal act, my delegationis of the opin-
ion that neitherpractice, nor caselaw, nor doctrine supportbeyonddoubt the
justification for suchexceptionsandit would thereforebe preferablefor bothissues
to be dealtwith in the commentaryof draft article 14. As concernsthe exception
to therule to exhaustdomesticappealshasedon unduedelay, we sharethe opin-
ion expressedy thelLC andby the SpecialRapporteuhimselfthat, while recog-
nising the validity of the exceptionbasedon the practiceof States,caselaw and
doctrine, its regulationwould be betterplaced,with the necessanadjustmentsjn
the first sectionof draft article 14. And finally, with respectto the lack of acces-
sibility to appeal,envisionedin the last sectionof draft article 14, my delegation
sharesthe Commission'sdecisionto reject the proposalon the groundsthat it
could be addedto the casecontemplatedn the article'sfirst section,i.e. lack of
a reasonable=ffective appeal.



The proposalmadeby the SpecialRapporteurto include a draft article 15 on
burdenof proofin issuesconcerninghe exhaustiorof domesticappealss certainly
interestingto us althoughwe do sharethe opinion expressedy the ILC regard-
ing its excessivelyprocedurahatureandwe thereforeprefer thait notbeincluded
in the draft unlessa placewerefound for it, with the necessarydaptationsin the
final part of the draft articlesrelative to the mannerin which diplomatic protec-
tion is to be exercised.

With regardto the secondpart of the third reporton diplomaticprotectioncon-
cerningthe so-calledCalvo clause,my delegationthanksthe SpecialRapporteur
for his exhaustiveinvestigativework. We acknowledgethe irrefutablerelevance
that the Calvo clause,as a manifestationof the doctrinebearingthe samename,
hashadin the practiceof the Latin Americannations.However,in keepingwith
the classicconceptof diplomatic protectionunderstoodasa right or faculty of the
Statethat my delegationhas beendefending,we cannotconceiveof a person
renouncingthe exerciseof a right thatbasicallyis not his to renouncegiven that
this privilege lies with the Stateof his nationality. We thereforesharethe final
position adoptedby the 1LC in not including draft article 16 proposedby the
SpecialRapporteurputting, however, appropriatereferencedo this issuein the
commentaryof the draft articles.

And finally, with respectto the specific issuesraisedby the 1LC to the
Governmentsand without prejudiceto the correspondingwritten commentaries
that may be subsequentlyjorwarded,my delegationis, in principle, of the opin-
ion thatthe regulationsof the 1982 Conventionon the Law of the Sea,asregards
the exerciseof faculties on the part of a ship'sflag State,provide sufficient pro-
tection for the crew membersthat are not nationalsof the flag State.It therefore
doesnotdeemconvenientthe inclusion of a precepton the exerciseof diplomatic
protectionby the flag Statein saidcasesn thedraft articles.The sameconsideration
appliesto other similar casessuchas thoseconcerningthe crew of an aircraft or
a spaceship.

As regardsthe issue of diplomatic protectionfor companiesand their stock-
holdersor partnersmy delegationfeelsthatthis subjectis bothimportantanddel-
icate, merits careful attentionand should bearin mind the different hypotheses
registerecon a practicallevel. At anyrate,we areof the opinion thatany approach
to this subjectshouldbe basedon the caselaw establishedy the judgementof
the InternationalCourt of Justicein the BarcelonaTraction casethatreflectscur-
rentinternationakule of law in this regardandcontainssufficientdetail andnuances
to cover the most relevantcases.Moreover, in a globalisedworld in which the
ownershipof a company'sstock can changehandsseveraltimesin a single day,
it is difficult to speak,in practicalterms, of a 'shareholdersStateof nationality’
or evenof Statesof nationality given that thesecould be numerousand continu-
ously changingin many cases".



b) ConsularAssistance

On 21 January2002 the Governmentreplied to a parliamentaryquestionrelatedto
the frequencyof consularvisits to Spanishprison inmatesabroadin the period
1996-2000stating as follows:

"One thousandtwo hundredfifty-nine Spanishcitizens are serving sentencesn
foreign prisonsin the zonescoveredby ninety-nine different SpanishConsular
O ces; ...

The frequencywith which consularvisits are paid to detaineessaries substan-
tially from countryto countryandfrom ConsularOffice to ConsularOffice depend-
ing upon the size of the country, the numberof official and honorary consular
officesin eachcountry,thelaws andregulationsaffectingvisits to detaineesn the
host State -given that this consularfunction must comply with Article 36.2 of
the Vienna Conventionon ConsularRelationsof 24 April 1963 - the distance
betweenthe detentioncentreandthe ConsularOffice, the availability of person-
nel in eachConsularOffice, etc.

Basedon what hasjust beensaid, it is clearly impossibleto carry outaninves-
tigation that requiresthe ninety-nineHeadsof the ConsularOffices in the areas
within which there are detentioncentreswith Spanishinmatesin 2001 to file a
reporton the visitation schedulefollowed during the five previousyearswith each
and every one of the said detainees.

Sincethis informationdoesnot exist, it would be necessaryo carry out along-
term investigation ...

In responsédo the questionof whethermonthly correspondences maintained
with the Spanishinmates,| caninform you that only exceptionallyis Circular
Order3106referredto by your Excellenciescalleduponbecausehe generalrule
is that eachand every detaineemust be visited personally,regardlesof the pen-
itentiary centrewherethe sentencds being served,at leastonce a year".

(BOCG-Congreso.DYII Leg., n. 294, p. 90).

On 25 October2002,in responsdo a parliamentaryquestion,the Governmentpro-
vided informationon assistancgrantedby Spainto its nationalsabroad,particularly
to thosein Argentinaand Uruguay:

"The Ministry of ForeignAffairs, via its 158 ConsularOffices abroad,helpswith
situationsof grave necessityfaced hy Spaniardsoutside of Spain (regardlessof
whetherthey are permanentbr temporaryresidentsabroad). Theseexpenditures
are chargedto budgetsection493 with 4,098,900eurosfor the year 2002. The
Ministry, in continuouscontactwith the consularnetwork, managesavailable
resourcegyiving priority to situationsof grave needfacedby Spaniardswho are
elderly, thosethat are handicappedand unableto work or unprotectedminors.
Overthe pastseveralyearsconsularassistancén Argentina andJruguayhasbeen
reinforcedas much as possiblewhile alsobearingbudgetrestrictionsin mind.
Approximately 10,000 of thesegrantswere issuedin fiscal year 2001. The
modalitiesof the aidgrantedare definedby Ministerial OrderAEX/1059/20020f



25 April ontheregulatorybasedor consular protectiomndassistancaid abroad:
repatriation,subsistenceaid, specialindividual aid, aid for detainedpersons,aid
for legal assistanceaind evacuations ...but underno circumstancesnay expen-
dituresbe in excesof the approvedbudgetfor saidbudgetaryconcept.Subsistencc
aid is one of the mostimportant both in Argentinaand Uruguay although, in
light of budgetaryrestrictions,only on someoccasionss the amountcommensu-
rate with assistanceensionsgrantedthroughthe Ministry of Labour and Social
Affairs. In contrastio assistanc@ensionssubsistencaid - like therestof the aid
grantedthroughConsulates doesnotimply anyright whatsoeveregardingfuture
grants.

Focusingspecifically on Argentina, the overall budgetearmarkedunder bud-
get item 493 at the beginning of 2002 for Spain'sfive consulategeneralsin
Argentina totalled710,000euros.Recently,thanksto the favourabledevelopment
of the euro during the courseof the year and dueto the fact that the reference
currencyin Argentinais the US dollar, the budgetfor thoseConsulatesvasincreased
by 45,000euros.The 755,00eurosearmarkedor consularassistancéor Spanish
residentsin Argentinaaccountsfor 18.42%of saidbudgetaryitem. Moreover, at
the endof December2001 andin light of the seriouscrisis sufferedby that coun-
try, funds from item 493 that went unusedwere sentto the ConsulateGeneralof
Spainin BuenosAires for an emergencyplan allowing for an allotmentof 200
dollarsto more than 1,200 Spanishfamilies in need.

As concernsUruguay, approval was given at the beginningof 2002 for the
amountof 325,000eurosfor the ConsulateGeneralin Montevideoand more
recently an additional 15,000 euroswas addedrepresentinga total amountof
340,000euros,i.e. 8.29% of budgetitem 493".

(BOCG-Congreso.DYII Leg., n. 246, p. 546).

On 15 March 2001, in responséo a parliamentaryquestion,the Governmentpro-
vided information on the situation facing Spanishinmatesimprisonedin Morocco
and on the enforcemenbf the RepatriationAgreementfor the servingof sentences
in Spain:

"1. It canbe saidthatthe Agreemenbn the Transferof SentencedPersondetween
SpainandMorocco of 30 May 1997 hasfunctionedand continuesto function in
a satisfactorymannerbecauseboth sideshavetirelessly soughtflexible solutions
permitting maximumspeedin the transferof sentenceghersongo their countries
of origin; consideringeachcaseindividually and invoking humanitarianreasons
undercertaincircumstances.

Although the transferof the detaineeshouldbe carriedout within the frame-
work of the Agreement,implying the necessanyfulfilment of the requirements
foreseenin saidAgreementsuchasthe durationof the sentencefinal judgement
and absenceof appeal,on a numberof occasionsthanksto multiple initiatives
takenby the SpanishEmbassyas well as the ConsulatesGeneral,the Moroccan
Party hasagreedto the transferof detaineedacing serioushealthproblemseven
in the absenceof paymentof the fine imposed.



At any rate, the Spanishauthoritiesare going to continueto insist that the
responsibleMoroccanauthoritiesspeedup proceduralguestionghatin somecases
createunduedelaysin the transferof somedetaineedor humanitarianreasons.

Proofof the correctfunctioning of the Agreementis thatto date 64 compatri-
ots serving sentencesn Morocco havebenefitedby being transferredto Spanish
prisons.

2. Moreover, the objective figures of compatriotstransferredto Spain since
1999thanksto this Agreementare as follows:

Year 1999: 14 transfers.
Year 2000: 12 transfers.
Year 2001: 2 transfers.

4 ar)1d 5. The ForeignAffairs Ministry haspaid specialattentionto this prob-
lem in the travel recommendationfound at the Ministry's web pagethatis open
for consultationby any personwho wishesto travel to Morocco or to any other
countryin the world. With respecto the issueof drugs,the web pagespecifically
states:'the consumptiorandpossessiownf drugs,regardles®of the amount,is pun-
ishableunderthe law with a prison sentenceandfine'. Also in the recommenda-
tion for travel to Morocco it recommendghat 'in the eventof a problem, get
immediatelyin touchwith the closestSpanishConsulateor with the closestEuropean
Union Consulate™.

(BOCG-Congreso.DYII Leg., n. 149, pp. 271-272).

On 1lFebruary2002,in responsdo a parliamentaryquestion,the Governmenfro-
vided information on Consularassistancdurnishedby Spainto Spanishnationals
being held in Moroccanprisons:

"1. The numberof Spaniardsdetainedor imprisonedwithin the territory of the
different consulardistricts of Moroccois asfollows:

Agadir: 1

Casablanca: 3

Larache: No Spaniarddetained.
Nador: No Spaniarddetained.
Rabat: 9

Tangiers: 36

Tetuan: 14

2. As concernghe crimesfor which they havebeenaccusedr sentenced95 per-
cent have beenaccusedor sentencedor drug trafficking while the remaining
5 percentfor 'abuseof trust' -criminal categorycorrespondingo fraud-, writing
bad checksand murder.

The sentencesmposedfollowing judgementvary from betweenone and ten
yearsimprisonmentin the caseof narcotic drug trafficking, six monthsfor fraud
and twenty yearsfor murder.



3. Spanishprison inmatesor detaineesare visited hy the SpanishConsul as
manytimes asthe objective situationrequiresbut at leastonceayear.At anyrate
they are visited upon requesin writing or by telephone.Specifically the visita-
tion calendairs asfollows: In the caseof the ConsulateGeneralof Tetuan,every
fifteen days, the ConsulateGeneralof Casablancgays at least three visits per
month, in Agadir every two months,in Rabatevery month and a weekly visit is
paid by the SpanishConsulatein Tangiers.

4 and 9. Said visits are paid by SpanishConsulatepersonneland to date it
has not beennecessaryto resortto any other EuropeanUnion Consulatefor
this purpose.Neither has any notice beenreceivedfrom any EuropeanUnion
Consulaterequestinghata SpanishConsulatevisit a detainedcompatrioton their
behalf.

5. Thbe majority of the Spanishdetaineedn this country arein permanentele-
phonecontactwith their respectiveConsularOffices that they can call whenever
theylike. Someof them,however preferwritten correspondenceith the Consular
Office which answersall lettersreceived.

6. In the ConsulatesGeneralof CasablancaRabatand Tangiersa systemof
visits by volunteershasbeendeveloped.Said volunteersarefrom serviceinstitu-
tions suchasthe Hijas dela Caridad(Daughtersof Charity) in the caseof Tangiers,
clergy from the San Franciscode Asis Parishin Rabator clergy from the area
coveredby the ConsulateGeneralof CasablancaVisitation systemsof this sort
havenot beensetup atthe restof the ConsulatesGeneralbecausesuchvisits are
paid directly by the personneffrom the respectiveConsulates.

7 and8. Spanishdetaineesn Moroccoare providedwith the economicaid pro-
videdfor in Circular Order31060f the ForeignAffairs Ministry. In casesf health
care they are grantedspecialeconomicaid to defray such costs. Concessiorof
this aid is individually assessednd authorised".

(BOCG-Congreso.DYII Leg., n. 303, pp. 218-219)

2. Aliens

On 17 SeptembeR001,in responseo a parliamentaryquestionthe Governmenpro-
vided information on security conditionsand regulationsappliedin the transferto
Nigeria of personsfrom that countryillegally enteringSpain:

"In the way of backgroundinformation, one mustbearin mind that the enforce-
ment of an expulsion sanctionentails the taking of a numberof administrative
stepswith their correspondingguaranteesuchas communicationof the initiation
of proceedingdo the ConsularOffice of the respectivecountry or to the Ministry
of ForeignAffairs, the court appearancer the possibility of appealingthe reso-
lution for expulsion.As of theinitial stagesof disciplinary measure®f expulsion
filed againstan alien, the authoritiesof that alien'shomecountry areinformedby
the Spanishauthoritiesand the former mustauthorisethe entry of their nationals
that are expelledto their country.

Accordingly, the Nigeriancitizensto which referencavasmadewereinterviewed



by their diplomatic authoritiesin Spain and such authoritiesissuedthe cor-
respondingsafe-conductpassneededto follow through with the surrender.
Subsequentlyjn Nigeria, they were broughtbefore the Nigerian immigration
authoritiesin presenceof diplomatic personnelfrom the SpanishEmbassyin
Nigeria.

As concernsthe conditionsunderwhich thesepersonswere transferredfrom
Spainto Nigeria, officers of the National Police Forcetook custodyof the persons
expelleduntil arrival at their destination(Police Station officers as well aspolice
from the InterventionUnits).

In all of thesetransfersthe propersafety measuresare adoptedfor the aliens
being repatriated,for the police officers and for the rest of the passengersvhen
applicable.Thelocationof the passengerandotherconditionsaffectingthe aliens
are subjectto the discretionof the captainof the aircraft who is the competent
authority to assessn eachcasethe safety of travel conditionsas establishedjn
the caseof air transport,in the Chicago Conventionof the International Civil
Aviation Organisation 4CAO.

While carrying out repatriation measurespot only are Spanishregulations
applicable,but also the different internationalconventionsthat regulatethe air
transportof passengeraswell asthe principle of 'non refoulementcontainedin
the United Nations ConventionAgainst Torture and other Cruel, Inhuman or
DegradingTreatmentor Punishment.

Moreover,on 19 Junean agreementvas initialled betweenthe Governmenbf
the Kingdom of Spainandthe Governmenbf the FederalRepublicof Nigeriaon
immigrationmatters.The agreemenis thereforependingsignatureandratification.

As regardsthe contentof that Agreement,its aim is to improve cooperation
betweenthe contractingpartieswith a view to improving the enforcemenbpf the
provisionson the migration of personsand respectand guaranteeof their funda-
mentalrights in compliancewith applicablelegislationin both States,combating
illegal immigration, facilitating the repatriationof the nationalsof one contract-
ing party illegally residingin the territory of the otherparty andtreatingsuchper-
sonwith dignity, protectingtheir humanrights.

The articles of this Agreementthereforeinclude provisions coveringrights, a
readmissiomprocedureproviding for and explicitly including the rights and guar-
anteesthat must be protectedand recognised(such as data protection, not sub-
jecting detaineego undueforce, torture or cruel,inhumanor degradingreatment)
the meansand instrumentgo follow throughwith this processcompetentauthor-
ities to take chargeof enforcementand finally, a commitmentfor mutual techni-
cal assistancéetweenthe authoritiesof both countriesis established".

(BOCG-Congreso.DYII Leg., n. 231, pp. 507-508).

On 31 July 2002, in responséo a parliamentaryguestion,the Governmeniprovided
information on the granting of refugeestatusby Spanishauthorities:

"1. From the year 1997to 2001 the total numberof asylumseekerdan Spainwas
37,650persons.The numberof asylumseekerdyy yearis as follows:



1997, 4,975
1998, 6,764
1999, 8,405
2000, 7,926
2001, 9,490

w™

Upon notification of an unfavourabledecision,the asylumseeketis informedthat
he mustleave nationalterritory within 15 days.

4. This datais not easily accessibldecausdhereis not alwaysjust one single
causefor failing to procesghe requesimeaningthat many refusalsto processare
due to more than one reason.Data can be provided, however, on the most fre-
guentreasonghat a requestis not processed.

Most frequentmotivesfor refusalto process:

5. The help of a lawyer is alwaysguaranteedvhetherthatlawyer be privately
hired by the asylum seeker,is found throughthe SpanishLawyers'Association,
via the free legal assistancegreementsignedwith the Ministry of Justiceor, if
specifically requestedjs a lawyer from one of the NGOs that specialisein work
involving asylumseekersand refugees.

As concerndnterpretersthe HomeMinistry hasa hired serviceproviding inter-
pretationfor asylumseekerdn the following languagesEnglish, French,Arabic,
Chinese RussianKurdish, Turkish, RumanianGeorgian Farsi,Armenian, Afghan,
Urdu, Albanian, Hindi, Somalian,Serbo-Croatiarand PortugueseMoreover,the
Asylum and RefugeeOffice haspersonnethat speakdialectsof Arabic, Georgian
andltalian. It canalsobe confirmedthat all asylumseekerghathaveneedednter-
pretersof language®therthanthe oneslisted abovehavebeenprovidedwith such
interpreters.This should be recognisedas an importantachievemenbn the part
of the Central Governmentgiven that it is not always easyto find interpreters



giventhetremendoudinguistic diversity of asylumseekersmanyof whom speak
only dialectsor minority Sub-Sahar#frican languages.

As concernsmedical services,asylum seekersmay requesthealth care if so
requiredandthis is providedthrough agreementsvith the SpanishRed Cross.In
the eventthat hospitalisationis requiredvia medical prescription,this is done
throughthe National Health System.

No complainthas beenfiled for failing to be provided with legal, health or
interpretingservices.

6. Extraditionproceduresare suspendedvhen asylumis requestedAs regards
personsgrantedrefugeestatus,this implies the right to resideandwork in Spain
andthereforeexpulsionproceduresare suspended.

I(D rzial of arequesffor asylumor refugeestatuscanleadto aresidencypermit
for humanitarianreasonsbut this personwould neverbe consideredan ‘immi-
grant' for registry or statisticalpurposesThe term 'immigrant' refersexclusively
to thosepersonghatfrom the very beginningapply for ajob which atthatmoment
can only be doneby signing a contractin the country of origin and with prior
approvalin the annualcontingent”.

(BOCG-Congreso.DVII Leg., n. 393, pp. 526-527).

3. EuropeanConventionon HumanRights

On 26 January2001, in responsdo a parliamentaryquestion,the Governmentpro-
vided information on Spain'sreasondor failing to ratify Protocol 12:

"One of theissuesthat was highlightedat the Romemeeting,commemoratinghe
Convention'diftieth Anniversary,wasthe fact thatthe EuropeanCourtof Human
Rights (ECHR) runs the risk of falling victim to its very successThe influx of
appealsto the Courtis putting it in dangerof collapse.It was also concludedthat
by simply coveringthe lack of humanandmaterialresourcesufferedby the Court,
it will be ableto find a solution over the middle term.

In light of this situation, the adoptionin the immediatefuture of a new legal
instrumentsucbas Protocol 12 would spell the definitive paralysisof the ECHR.
Its contentoffers no doubtwhatsoeverasto its goodness.

However, the probablenumberof complaintsfiled for allegeddiscrimination
for such a wide array of reasons(sex, race, colour, language religion, opinion,
social origin, membershign a nationalminority group, lot, birth or any other sit-
uation)will mostlikely be greaterthanthe numberalreadyfiled basedon the exist-
ing provisionsof the Conventionand its protocols.

All of theseworrisomecircumstancesrebeingkeptvery muchin mind in the
careful consideratiornthat the SpanishGovernmenis giving the possiblesigning
of this Protocol. The basicissueis whetherit might be necessaryo solvethe prob-
lemsthatthe ECHR faces todaybeforetaking a decisionof this nature".

(BOCG-Congreso.DVII Leg.,n. 125,pp. 317-318).



VI. STATE ORGANS

1. ForeignService

The functionsof the new Ambassadobn specialmissionfor migrationsandthe pro-
tectionof Spaniardsabroadled to a parliamentaryquestionthat was answeredefore
Congresdy the Minister of ForeignAffairs, Mr. Piquei Campson 21 March 2001:

P(rot;ctionof our compatriotsis a priority of our foreign policy that | would
like to reiterateheretoday. It is true that this protectionis providedon a perma-
nent basis through our diplomatic missionsand consularoffices but with this
appointmentwe seekto act in this contextwith greatersocial impact and with
greatertechnical specialisationin accordancewith the specific circumstance®f
Spanishemigrationto the hostcountries.

This specialmission will include fact-finding visits that will provide the
Government,via the ForeignAffairs Ministry, with studiesand proposalsaimed
atimproving the situationbeingfacedby our compatriotsabroadandto meettheir
needswith all sortsof protectionmeasures fegal, economicand social - when
circumstanceso require.

In the field of migrations, thesefunctions shall include the participationand
collaborationin conventionalbilateral and multilateral policy and in community
policy on migrationsaswell asguaranteeingas neededthe representatiomf the
ForeignAffairs Ministry in the collegiate bodieswith an advisory role in these
matters.

Specialmissionscould also be set up for the ForeignAffairs Ministry to the
countriesof origin of the migratory flows. This is a very importantsubject;it is
a matterof verifying the properoperationof the agreementén force and provid-
ing information on the meansavailableto the embassiesand consulatego com-
ply with their function of protectingSpaniardgesidingin countriesin which they
are accredited.

Naturally all of this needsto be developedbearingin mind the material and
administrativecompetenceshat correspondo all Governmentodies.

()"
(DSC-P,VII Leg., n. 71, pp. 3498-3499).

Subsequentlyon 28 May, the Governmentainswereda parliamentaryquestionbefore
Congressegardingcommercialservicesprovidedby SpanishEmbassiesn Southeast
Asia in the following terms:

"There is a programmeknown as the 'EuropeanBusinessinformation Centre'
(EBIC) governedoy CouncilRegulation443/920f 25 Februaryandfundedthrough
the PVD/ALA budgetaryprogramme.

cer)
The EBIC hasgivenrise to somecoordinationproblemsamongMemberStates



and the EU Commission.Said Community Programmeaffects an areathat is of
the exclusivecompetencef the Member States. Trade promotionshouldinvolve
the rigorous enforcementof the principle of collaborationand coordinationthat
entails a seriesof aspectsgspeciallythoseregardinginformation.

This criteria was sharedby the majority of the Member States'delegationsn
the debatesheld in the PVD/ALA Committee.The Member States,Spainamong
them, have instructedtheir diplomatic representationshroughoutthe region to
participatein coordinationmeetingswith CommissionDelegationsrom eachcoun-
try trying to avoidthe overlappingof activity betweenthe EBICs andthe national
tradepromotion entitiesto offer the bestglobal public serviceto the companies.

This coordinationwork was especiallyintensein 1998 and 1999. In the end,
thanksto impetus provided by Spain and other countries,the 150th PVD/ALA
Committeemeetingwas held on 2 December1999 and approveda financial pro-
posalthat envisionedthe participation of representative$rom the embassief
membersstatesof the Advisory Committeessetup for eachEBIC and that will
receive and evaluatethe annualwork plan and trimestral programmesand the
annualandtrimestral reportson activities carried out.

Spainhasa network of commercialservicespresentin nearly all the countries
whereEBICs areestablishedqThailand,Malaysia,India, Sri LankaandPhilippines
andbeing setup in Vietham and Indonesia)".

(BOCG-Congreso.DVII Leg., n. 184,p. 108).

A Senateappearancavasalsomadeon 25 July in responsdo a questionaboutcom-
plaints expressedy Spanishprisoninmatesabroadandfollow-up on supportefforts
and aid paymentsmadeby the Embassiesand Consulates:

"The Ministry of ForeignAffairs, throughits ConsularOffices abroad,carefully
monitorsandis well awareof the situationfacing eachoneof the Spanishdetainees
abroad.With this aim in mind, the inmatesare visited and permanentontactis
establishedvith them.A studyis madeof thosethathavespecialneedsandefforts
are madeto satisfy them.

Specifically, specialattentionis paid to needsrelatedto nourishmentmedical
careandevenclothing. Dependingon the situationfound in eachcountry or indi-
vidual case,aid canbe providedin the form of pocketmoneyor in kind.

Above all, the aim is to seeto it thattheir basicliving conditionsare perfectly
takencareof".

(BOCG-Senado.lVIl Leg., n. 246, p. 66).

The Governmentalso respondedefore Congresson 28 November2002 to a ques-
tion relatedto the resignationof the BusinessAttache of the SpanishEmbassyin
Baghdad(Iraq), statingas follows:

"On 17 October2002, the Governmentecameawarethat the SpanishBusiness
Attache in Baghdadhad informed the pressof his resignation.This was subse-



qguently formally confirmedby telegramto the Ministry of ForeignAffairs. This
situation,in and of itself, is asunusualasit is incompatiblewith the mostbasic
rules governingpublic servicegiven that civil servantsdo not resignfrom their
posts; CareerDiplomat civil servantsmay requesta transferto Madrid for per-
sonal or family reasons.

(...)

Onecanonly guessthatthe unusualactiontakenby Mr. Valderramawasbased
on the pressureof his post; the alternativeexplanatiorwould bemore seriousstill
implying a political manipulationof the exerciseof his post. It is not up to civil
servantsto publicly judge the appropriatenessf carrying out or failing to carry
out Executivepolicy in affairs entrustedunto them. Control of the Governments
exercisedoy the Legislativebranchand, in casesof failure to upholdthe law, the
Judiciary.

The attitude taken hereviolates two basicrulesthat shouldbe bornein mind
by all who embarkupon a Diplomatic Career:cautionin the exerciseof their
duties and consideratiorfor the effects of their actionson the interestsof their
country.

(...)

It shouldnot beforgottenthatArticle 7 of Royal Decree33/19860f 10January
approvingthe Disciplinary Regime Regulationapplicableto GovernmentCivil
Servantsconsidersas a seriousoffence 'seriouslack of consideratiorfor superi-
ors, colleaguesand subordinates'as well as 'failing to keep due secrecywith
respectto affairs that they are familiar with becauseof the postthey hold when
this could be damagingto the Governmenbr is usedfor self gain'.

As concernsquestionsrelatedto the SpanishGovernment'sstanceon Iraq,
Spanishforeign policy respectsnational interestsin accordancewith the values
proclaimedin our Constitutionand the duties arising from internationallegality,
within the coordinatingframeworkarising from the EuropeanUnion Treaty.

The currentlraqgi regime has a history of seriousand reiteratedhumanrights
violations perpetratedagainstits own citizens as well as those of neighbouring
countriesand constitutesa seriousthreatfor peaceand stability throughoutthe
world asdemonstratedy its systematidailure to comply with internationalorders
andwith UN Security Council Resolutionsseekingto restorethat order.

Spain,in line with its Communitypartnersandwith all of the membersof the
UN SecurityCouncil, coincidesin denouncinghe Iraqi violation of International
Law and truststhat diplomatic, political and legal pressurewill be successfuin
re-establishingnternationalorder andits respectfor the Iragi regime".

(BOCG-Congreso.DVII Leg., n. 447, pp. 119-120).

Finally, the Secretaryof Statefor ForeignAffairs, Mr. Gil-CasaresSatr6steguiappeared
beforethe SenateForeignAffairs Commissionon 4 December2002 to respondto a

guestionrelatedwith the lack of Spanishdiplomatic representatioin Statessuchas

Gambiaand CapeVerdein light of the pressurebeingfelt from irregularemigration
from WestAfrican countries:



"... Of the Statesthat you specifically refer to, CapeVerde doesnot constitutea
seriousemigrationproblemat this time....

There are currently three thousandCapeVerdiansregisteredand in principle
thereis no seriousproblemwith illegal immigrants.The situationis differentwith
Gambiathat doesposea problemof illegal immigrantsbut not of the dimensions
of othercountrieslike Nigeriawherewe havea residentembassyandit is one of
the highestrisk countriesor nationssuchas Senegalbr Mali.

Theproblem isnot somuchwith theembassiethereasit is with the embassies
herebecausavhenit comesto therepatriationof illegal immigrants,the diplomatic
representativesf the countriesto which theillegal immigrantsaregoingto bereturned
mustacknowledgehatthey arefrom their country.This identificationcanbe via the
languageof oneof the country'sregions,a physicalcharacteristi¢hatthey may have
thusmakingit almostmoreimportanttheir diplomaticpresencénerethan ourghere.

Within the budgetaryconstraintamposedby the Government'sconomicpolicy,,
currently Spainhasa numberof embassiet WestAfrica: in Mauritaniathat cov-
ers Mali; in Senegalthat coversGambiaand CapeVerde; in the lvory Coast,in
Ghana,in Nigeria, in Cameroon,in EquatorialGuineaand in Gabon.With this
numberof diplomaticpostsSpain'sinterestan thesecountriesare sufficiently cov-
ered ;unfortunatelythereare not more ...

Therearealsohonoraryconsulatesn Banjul, in Gambia,in PariaandMindelo,
in CapeVerde ...Neitherof the two casesmentionedis a priority, atleastfor the
time being.

L)>
(DSS-C,VII Leg., n. 393,p. 13).

a) ConsularService

Note: SeeV 1.b) ConsularAssistance

With respectto Spanishconsularservices,on 21 November2001 the Government
respondedo a numberof questionsraisedin CongressReferencenvas madeto the
stepstakento opena secondconsularoffice in Venezuela:

"The Ministry of ForeignAffairs is carrying our the necessarystudiesto assess
the possibility of openinga secondconsularoffice in Venezuelain compliance
with the GreenPaperapprovedby Congressat its Plenary sessionon 24 April
2001. In doing sothey are bearingin mind the circumstancegacing Spanishres-
identsin Venezuelaaswell asthat Department'sudgetarystatus.

It shouldnot be forgottenthat the decisionto opena consularoffice is based
on the needto fulfil its correspondingduties in the framework of the Vienna
Conventionon ConsulaRelationsof 24 April 1963.0f the dutiesincumbentupon
a consularoffice, the mostimportantis the protectionof and provision of assis-
tancefor Spanishnationalsresiding abroad.For that reasonconsularoffices are
setup in placeswherea sufficiently large numberof Spanishnationalsareresid-
ing so asto justify the expenditureentailedin openingthe office.



(...)

In Venezuelahe overwhelmingmajority of the Spanishpopulation(morethan
100,0000ut of a total of 131,000Spanishresidentsin that country) residein the
FederalDistrict andin the Statesof Miranda and Carabobopothjust outside of
the FederalDistrict wherethe ConsulateGeneralis located.Therestof the Spanish
nationalsare unevenlydispersedhroughoutthe restof the States.

The ConsulateGeneralin Caracashereforeattendsto the needsof more than
threequartersof the Spanishpopulationresidingin that country. So asto be able
to carry out its functions, it is one of the bestequippedconsularoffices in the
world.

(...) _ _ _ _

With a view to meetingthe needsof this populationthereis also a broadnet-
work of honoraryconsulates;19 honoraryconsulateoffices that, in coordination
with the Consulatén Caracasprovide effective supportto compatriotsestablished
within their zones".

(BOCG-Congreso.DVYIl Leg., n. 268, pp. 338-339).

The Secretaryf Statefor InternationalCooperatiorandfor Latin America,Mr. Cortes
Martin, in his appearancéeforethe Senatelatin AmericanAffairs Commissionon
27 February2002, to provide information on assistancegrantedby the Spanish
Governmento Argentinaandspecificallyto Spanishnationalsresidingin thatcountry,
madereferenceto the Spanishconsularserviceandthe activities thatit carriesout:

"... Thefactthat Argentinaranksnumberone asthe countryhostingthe greatest
numberof Spanishresidentsabroadfocusesthe importanceandthereforethe atten-
tion that the Ministry of ForeignAffairs givesto this subject.

\(thit we did in the consularassistanc@rogrammewas put a priority on the
most needy;i.e. the Spaniardsfacing a precariouseconomicsituation, especially
thoserequiring medicalattentionbut alsothosewho, giventheir age,would often
times have a very difficult time returningto our country. It is within this context
that consularassistancéasbeenprovided from that time forward to more than
1,300families. The total amountis around250,000dollarsthat| reiteratewasin
the form of immediateandurgentaid to the mostneedySpaniardgacing difficult

circumstancesn Argentina.

I(\)Iiir)eover,l would like to provide information on the initiatives takento rein-
force the personnelof our consularoffices in Argentina.First of all | would like
to point out that Spainhasa wide-rangingconsularnetworkin that country: five
consulategieneraland 54 honorarydeputyconsulatesin orderto meetthe needs
of the significantincreasein Spanishand Argentineanpersonsthat cometo our
consularoffices, eightpeoplehave beemmddedo the personnelist atthe Consulate
Generalin BuenosAires ...

Furthermoreadditionshavebeenmadeto the personnehtthe ConsulateGeneral
in Rosario. Studiesare also underway at the ConsulateGeneralin BuenosAires



looking into the needto scaleup the currentstaff in the future. Although there
continuesto be a lot of work atthe Consulatethesemeasurefavealleviatedpart
of this burdenand, asaresult, a greaterdegreeof agility hasbeenachievedin the
performanceof duties.

(DSS-C,VII Leg., n. 241, pp. 4-5).

On 14 March 2002, the Governmentespondedo a parliamentaryquestionon the
developmentand forecastconcerningSpanishConsulatesstating the following:

"In 1995therewere 87 Consulatesjn 1996therewerealso87;in 1997thatfigure
fell to 86; in 1998it fell againto 85 Consulatesandin 1999, 2000and 2001 the
numberremainedat 84 for the durationof the threeyears.

In 1996therewere 1,253 employeesjn 1997 that numberincreasedo 1,254;
in 1998 that figure was 1,266; in 1999 it fell to 1,255;in 2000it fell againto
1,234,andin 2001 it roseto 1,261.

Currently the Governmentplansto opena Consulatein Quito and anotherin
Colombia. As to the creationof new employmentat SpanishConsulatesthe
Governmentintendsto announcevisa official postsand all auxiliary personnel
postsincludedin whatis known asthe Plan GRECO".

(BOCG-Congreso.DYII Leg., n. 323,p. 162).

VIl. TERRITORY

1. Territorial Divisions, Delimitation

Note: SeeVIl.3.a) Gibraltar

a) Perejillsland

On 17 July 2002, appearingbefore the Joint Commissionof Foreign Affairs and
Defenceof the Congresgo provideinformation on the developmenbf eventsin the
aftermathof the occupationby the Kingdom of Morocco of Perejil Islandon 11July
2002 and the Spanishmilitary reactionto take control of the Island on the morning
of 17 July 2002, the Minister for ForeignAffairs, Mrs. PalacioVallelersundistated:

"First and foremostl want to make it perfectly clear that the objective of the
SpanishGovernmentyesterdayaswell astoday,is to re-establistrule of law and
returnto the statusquo existing prior to 11 July and, basedon that, setup a dia-
logue with Morocco and re-establishbilateral Spanish-Moroccamelations at a
level from which they should never have strayed.We have not changed.Both
before and after the action takenthis morning the SpanishGovernmenthas said
and defendedthe sameideal: a return to the statusquo and frank and construc-
tive dialoguewith Morocco.



... The political and security objectiveis, and | reiterate,to re-establishthe
statusquo existingprior to 1l July that permittedfree accesgo the island which
has beenthe casefor the last 40 yearssubsequento the evacuationof Spanish
troops. This objectivemeansthatin the future the SpanishCivil Guardunits will
be ableto continueusingthe territory of Perejil Islandfor control andpursuitmis-
sions againstcontraband drug trafficking and, if needbe, illegal immigration as
it hadbeendoingupto |1 July. | onceagainreiteratethatthe will of the Government
is to put an end, as soon as possibleand with due guarantedrom the Kingdom
of Morocco, to the currentsituationof control of the island by the Armed Forces.
Spain has no interestin maintaininga permanentmilitary presenceon Perejil
Island. Its desireis simply to return, without delay, to the situation prior to 11
July, i.e. prior to the Moroccanmilitary occupation.This must, however,be an
authenticstatusquo.

Allow me to remind you of the historical backgroundto this situation. From
1415 until 1581 Ceutaand its zone of influence, which included Perejil, was
PortugueseAs part of the Spanish-Portuguesé&reaty of 1668, Spain returned
Portuguesepossessionso our neighbourwith the exceptionof Ceutaand its
surroundingarea.From the time that it cameunder Spanishrule until 1746 the
islandremainedvoid of effective occupation.In 1867 Spainbuilt alighthouseand
raisedthe Spanishflag on the islet. The Spanish-Frenchireatyof 1912thatdivided
the areasof the Spanishprotectorateof Morocco makesno referenceto Perejil
Island but, subsequento the conclusionof said protectorate the island was
placedunderformal Spanishoccupationand was occupiedmilitarily until the
beginningof the 60s,i.e. at leastfive yearsafterthe signingof the treatythat put
an endto the Spanishprotectorate Spainhasbeencarrying out regularand ongo-
ing inspectionvisits with a view to controlling contrabandand illegal immigra-
tion since 1960. Spanishpresencen theislandhasneverbeenthe objectof official
protestfrom Morocco and on no occasionhastherebeenany recordof ongoing
Moroccan presenceon Perejil Island as the Moroccan authoritieshave been
claiming over the last few days. The fact is that ever sincethe beginningof the
60s a statusquo has beenmaintainedthat hasimplied abstainingfrom any acts
relatingto the island andfrom the establishmenbf any permanensettlementand
of coursefrom anypermanentlyplacedsymbolsof sovereigntyMoreover,in 1975
when Morocco implementeda delimitation of maritime areasthat included the
island within its domesticwaters, Spain respondedand filed the corresponding
protests.

... How havewe arrived at this situationfor which Spainis not at all respon-
sible. On 11July, membersof the MoroccanRoyal Gendarmeriadisembarkedn
Perejil Islandandproceededo setup two tentsandraisedtwo flags of the Kingdom
of Morocco. From that day until this morning they stayedon the island. On the
sameday of 11 July the SpanishGovernmentequestedyia telephonecalls at dif-
ferent levels, clarification from the Moroccanauthoritiesbut did not obtain any
satisfactoryanswers.The SpanishGovernmenimmediatelyproceededo senda
verbal note to the MoroccanEmbassyin Madrid denouncinghe Moroccanaction



andcalling on the MoroccanGovernmento adoptthe measuresecessaryo return
to the situationasit stoodbeforetheseeventstook place.

Spainconsiderghe policy behindtheseactsperpetratedy Moroccoto be unac-
ceptableand hasdenouncedhis departurefrom the statusquo in force becauset
takesthe view thatthis is contraryto the principlesthat governrelationsbetween
neighbouringstatesand friends. It is in fact inadmissiblefor Moroccoto seekto
imposeits will by taking initiatives of this sort and this is not in keepingwith
eitherthe letter or the spirit of the friendship, neighbourlyrelationsand coopera-
tion Treaty signedby the two countrieson 4 July 1991. Actions of this naturedo
not comply with internationallaw or specifically with a fundamentakule of this
legal system,consideredus cogensunderArticle 2 of the United NationsCharter
calling on Statesto settle their controversiesby pacific meansand prohibiting
resortingto threator to the useof force againsthe territorial integrity or the polit-
ical independencef any State.

From the very outset,in light of the eventsunfolding, | initiated numerous
diplomaticactionswith the Moroccanauthorities pointing out everythingexplained
aboveandexplainingandarguingour view from alegal standpoint.The Moroccan
Government,as everyoneis aware, insteadof respondingclaimed sovereignty
overtheislandandaffirmedthatit would not withdraw statingthatthis actionwas
partof its fight - theoretically -againstdrug trafficking andillegal immigration.
Yesterdaythe nature of the Moroccanpresenceon the island changedwith the
replacemenof the royal gendarmesith marinereinforcementavho beganto set
up fixed structuresinsteadof tents.At the sametime, the MoroccanGovernment
invited the mostimportantinternationaland domesticpressin Rabatto visit the
island. Theseactsrepresentin escalationof eventsand were a sign of Morocco's
intentionto stay and were a clear provocation.In light of the failure met with in
the stepstaken,the SpanishGovernmentook the decisionto call in Defencefor
consultation the interventionwas a successwithout any deathsor causalities.

| would like to point out thatfrom the very outsetof this crisis provokedby
the MoroccanGovernmentthe SpanishGovernmenthas had the understanding
andhasreceivedthe spontaneousolidarity of the internationalcommunity.Based
on thesefactsandsubsequenb intensediplomatic efforts, unequivocalstatements
have beenssuedby the EuropeanUnion institutions,i.e. the Council Presidency
and the EuropeanCommission,as well as by the NATO Secretary-Generatall-
ing for animmediateMoroccanwithdrawal and a returnto the former statusquo.
As canbe expecteda numberof bilateral contactshavebeenmadethroughwhich
we havereceivednothing but supportfor our argument.Thesecontactscontinue
to be madetodaywith the EuropearCommissionthe EuropearCouncil, the United
Statesof America and very especiallywith the Secretary-Generabf the Arab
Leaguewith whom | am planningto meetwithin a few days.

(DSC-C, VIl Leg., n. 543, pp. 17348-17349).

With respecto developmentsn the above-mentioneéhcidentof Perejil Island, Mrs.
PalacioVallelersundi,in an appearancéeforethe ForeignAffairs Commissionof the



Congresgo reporton conversationsvith the Minister of ForeignAffairs of Morocco
and Spanish-Moroccamelations, stated:

"It was neverthe Government'sntention to impose any forceful solution or to

gainany advantagdasedon the development®f the situation. Therewasno inter-

estwhatsoevein stayingon the island any longerthan necessaryTherefore,the
Governmentcontinued,as it had from the very beginning,with diplomatic steps
to makethe internationalcommunityunderstandind of courseespeciallyto make
Moroccounderstandur unequivocalwill to seetheisland'sformer statusquo re-

establishedWe statedour intentionto commencewith the withdrawalof our forces
once we are given due guaranteethat this statusquo shall be respected Re-

establishmenbf the statusquo meansa returnto the situationthat existedprior

to the monthof July, i.e. the absenceof permanenmilitary or governmenpersonnel
on the island, the absenceof symbolsof sovereigntyand abstentionfrom any

relatedacts. The SpanishCivil Guardunits should continueto carry out control

and pursuit missionsagainstcontrabanddrug trafficking and, if needbe, illegal

immigrationjust asthey hadbeendoingup until 11July. This wasthe only accept-
able solution for Spainwhich made a concertedeffort to achieveits objectives.
Contactswere madein all directionsandat all levelsto achievethis objectiveand

I would like to make specialmention here of the action takenby the crisis cabi-

net that hasbeenmeetingat the PresidentialGovernmentevel.

Fromthe very beginningthe EuropearlJnion expressedts solidarity with Spain.
The EuropeanUnion backedus from the very outsetbecauseSpainis an integral
partthereof.l would like to expresshy gratitudefor the supportreceivedfrom the
High RepresentativeMr. Javier Solana.We would not be wherewe are today if
we had not had the backing of the EuropeanUnion. An especiallyrelevantrole
wasplayedby the Secretaryof Stateof the United StatesMr. Colin Powell, who
actedasfacilitator of the agreementn light of the difficulties that existedin com-
municatingour positionto the MoroccansThe Governmentecognisedr. Powell's
supportasfundamentalAn agreementvasreachecdn the 20th andthe Moroccan
authoritiesexpressedheir consentthrough Secretaryof StateColin Powell. The
StateDepartmenbdf the United Statesissuedapublic statemenexpressingts sat-
isfactionwith the understandingeachedetweenSpainandMoroccowith respect
to the island following the consultationghat the United Stateshad with eachof
the parties.Accordingto this understandin@gndwith respecto theisland,the two
partiesdecidedto re-establistthe situationthat existedprior to July 2002. Once
the agreemenwasfinalised and after a period of time evenshorterthanoriginally
envisioned the agreementalledfor atwenty-fourhourperiodwithout any official
statements the Spanishcontingentwithdrew andleft the island. The island had
beenoccupiedfor barelyfour days;clearproof, if suchproofwasactuallyneeded,
thatwhatwe had saidwerethe SpanishGovernment'srue intentionsandthatthe
Governmenthad not confusedanyonenor hadit intendedto do so. The elements
of the agreementvere containedn identicallettersthat Secretaryof StatePowell
deliveredto the Ministers of ForeignAffairs of SpainandMoroccoin very clear
terms so asto not give rise to any confusion.First of all the two partiesagreeto



re-establisandmaintainthe situationasit existedon the islandprior to July 2002.
This includes,andis specifically spelledout in the agreementthe withdrawal and
the absencenf elementsand flags or other symbolsof sovereignty.

The useof the island as well asits air spaceand surroundingwatersshall be
in consonancavith the activities carriedout prior to the month of July. The two
partieswill have ministerial level talks, they had ministerial level talks in Rabat
on 22 July on the implementationof this agreementjn otherwords, 'will have'
is the plan for the future and 'had'is the reality that cameout of the agreement.
Thetwo partiesshallalsodecideupon -in thewordsof the agreement the future
stepsto be takenin orderto improve bilateralrelations.This is all with the under-
standingthatthe Governmenbf Spainandthe Governmenbf Moroccoagreethat
actsimplementedby eitherof the partieson this subjectshall not prejudicetheir
positionon the statusof the island. It was alsoreflectedin the agreementhatany
differencesshall be resolvedexclusivelythrough peacefulmeans.The agreement
reflectsthe positionthat Spainhasalwaysmaintainedboth withrespecto the sta-
tus quo of the island aswell asto the future of our relationswith Morocco.

Having concludedthis initial part of the agreementthat is to say the with-
drawal, | travelledto Rabatasplannedto commencdalks with my Moroccancol-
leagueon the practical implementationof the agreement... The Minister of
ForeignAffairs, Mr. Benaissahighlighted Morocco'scommitmentto respectthis
agreementind, as | am happyto note, this is evident, and also statedhis desire
to re-establistbilateralrelations....It is clearthat we find ourselvesat a crucial
crossroadgor the future of our relationswith Moroccoandwe mustproceedwith
serenity,franknesswith a senseof stateandalsowith generosity.Relationswith
Morocco continueto be one of the mostimportantand delicateissuesof our for-
eign policy. We havemadea concertecdeffort to build a strategicassociatiorupon
atight-knit and varied networkof interests;this andnoneotheris the spirit of the
1991 friendship, good neighbourand cooperationagreementhat coversinvest-
ment, cultural and educationalpolicy, and financial and technicalcooperation A
privileged consultationand political dialogue mechanismhas also been set up.
Today,the will of the Governments to strengtherthe strategicnatureof our rela-
tions with Morocco. This requiresacceptancef this approachby both partiesand
that this bilateral relation reach higher levels of understandingconsensusand
depththat makeit a privileged link with the Mediterranearand Europeanenvi-
ronments.In other words, this goesbeyond what could be consideredpurely
Spanish-Moroccarelations.For that reasomwe requestand expectfrom Morocco
aclearpolitical will andorientationin our bilateralrelationswithout intermediaries
to reformulatethe natureof the link as concernsspecific aspectf this relation.

1would like to state,on behalfof the Governmenbf Spain,thatthe Government
of Spainwelcomesthe reformsundertakerby His Majesty King MohamedVI to
modernisethe country,to strengtherinstitutions,to consolidatedemocracyandto
deepernrelationswith neighboursin the Maghreb.Unequivocallyexpresseavith
full convictionand strengthis the desireof the SpanishGovernmento contribute
wheremostusefulto the developmenbf theselines of action, of thesewide-rang-



ing political lines establishedby His MajestyKing MohamedVIl andhis Government.
The presentsituation first of all calls for recuperationof political dialogue,the
necessaryloseof trust and the implementation,as soonas possible,of the coop-
eration mechanismghat have been outof operationsince last year. All of this

mustbe discussedat the next meetingto be held in Septembewith the Minister

of ForeignAffairs, Mr. BenaissaTbereturnof therespectiveambassadorandthe

discussionof complexissuessuchasillegal emigrationor the fight againstdrug

trafficking, regardingwhich Spaindoesnot planto evadeany dialogue,any respon-
sibility, shouldform part of a sharedagendaWe maintainour aim of onceagain
putting Spanish-Moroccanelations at the level where they belong. Ladies and

Gentlemen -and | am not being rhetorical -, this is what the history and the

responsibilitythat we haveto our two peoplesdemandsof us".

(DSC-C, VIl Leg., n. 544, pp. 17367-17368).

2. Territorial Jurisdiction

Note: SeeVn.3.a) Gibraltar

3. Colonies

a) Gibraltar

Within the frameworkof the Reportof the Special Committeeon the Situationwith
regardto the Implementationof the Declarationon the Grantingof Independencéo
Colonial Countriesand Peopleson its work during 2001 (Fourth Committeeof the
UN GeneralAssembly),the Representativef Spainreiteratedthe Government'posi-
tion in that:

. any solutionto the questionof Gibraltar shouldbe baseduponthe principle
of territorial integrity in accordancevith anunequivocalandwell-establishedloc-
trine of the United Nations. He reaffirmedthe commitmentof his Governmento
the Brusselsprocessand the continuationof the Anglo-Spanishtalks regarding
Gibraltar aimed at the restorationof Spanishsovereigntyover the Territory. He
statedtaht Spainwas preparedo take into accountall legitimate interestsof the
territorial populationin a definitive negotiatedsolutionto the questionof Gibraltar".

(UN Doc. A/56/23 [Partl]).

On 14 March 2001, the Minister of ForeignAffairs, Mr. Piquei Camps,in anappear-
ancebeforethe ForeignAffairs Commissionof the Congresdo reporton the dispute
over Gibraltar stated:

"For a democraticnodernand dynamic Spainthat hasrecuperatedts role in the
history of Europeandthatis playing an increasinglyimportantinternationalrole,
the continuanceof the colony of Gibraltarin our territory, in additionto the ter-
ritorial dispute,makesfor a situationthat nowadaysis very difficult to continue
to harmonisewith the maintenancef our nationalinterestandthe political logic



of securityandeconomicpolicy of our commonarea,both in the EuropeanUnion
andin the Atlantic Alliance. For 289 yearsnow we haveendureda British colony
in our territory and during the courseof this legislative period, the 300th anniver-
sary of the forceful occupationof the Rock will be celebratedToday we do not
wantto put Gibraltarbackat the centreof aforeignpolicy characteristiof a polit-
ically isolatedcountry. The ideais quite the oppositeand shouldfocus on putting
it in the termsin which it shouldbe confrontedat the beginningof this 21stcen-
tury ; asananachronisnthatis becomingdifficult to bearandfor which it is becom-
ing increasinglyurgentto find a formula for solution following the mandates
establishedby the internationalcommunity for that purpose.Gibraltar is one of
the lastsurviving colonial disputesin the internationalarenanow thatHong Kong,
Macao or Boa have disappearedFurthermorethis colony subsistspreciselyin
one of the mostcivilised and advanced regionand at a time of growing integra-
tion and, more specifically, in a Member State of the EuropeanUnion such as
Spain.

(DSC-C,VII Leg., n. 184, p. 5411).

The Minister alsoreportedon the contentandconsequencesf the agreementeached
on 19 April betweenthe Governmentof Spain and the Governmentof the United
Kingdom:

"On this datethe Spanishand British permanentepresentativest the European
Union signeda seriesof pragmaticagreementshat resolvethe technical sort of
problemsbut that fail to touch upon sovereigntyissuesat all. Theseagreements
focus, first of all, on Gibraltarianauthorities,the mostimportantof thosereached.
The main elementof that agreements the creationof a liaison office with the
Gibraltarian authoritiesthat will soon becomeoperablein the British Foreign
Affairs Ministry in London and will take responsibilityfor assumingand chan-
nelling communicationsor decisionsoriginating from or directedto such office.
This agreementpoints to the fact that the Gibraltarian authoritieson their own
lack competencdor externalrelationsandthatit is the United Kingdomthatplays
this role andthatis ultimately responsibléor the actionof saidauthorities.Thanks
to this agreement seriesof community directives,mostly in the areasof justice
and the internal market, have beenunblocked.Secondof all, an agreementvas
reachedon the Gibraltarianidentification document.The format of this document
will be modified to meet Spanishrequirementsmaking it valid for travel. The
nameUnited Kingdom must appearabove Gibraltar on the front and back sides
of thedocumentasthe issuingoffice; insteadof theterm '‘Governmenbdf Gibraltar’,
theterm 'civil registryoffice of Gibraltar'mustappeathusgiving the identification
cardvalidity for travelin the Europeariynion underthe authorityof the Government
of the United Kingdom.

Theseagreementavere further complementeddy the bilateral agreemenin
police cooperationthat was signed on 29 May of last year by the Spanishand
British Home Ministries at the EuropeanUnion Council of Justiceand Home



Ministers approvingthe partial entry of the United Kingdomin SchengenThis is
a local-level trans-borderagreemenbetweenthe National Police and the Civil
Guard on the Spanishside and the Royal Gibraltar Police underthe auspicesof
the Governoror the British side. The agreemenprovidesfor the designationof
liaison officials andpermanentlyopentelephoneradio andtelexlines. Collaboration
couldcoverall sortsof criminality. Theseagreementsavelittle affecton the actual
gatecontrolsbecausehey dealmorewith customsandbecausehe United Kingdom
excludeditself (and thereforeGibraltar) from the single control-free Schengen
area.

(DSC-C, VIl Leg., n. 184, p. 5414).

Likewise, in the Reportof the SpecialPolitical andDecolonisationrCommittee(Fourth
Committee),in referenceto the questionof Gibraltar, itwas stated:

"The GeneralAssembly,recalling its decision55/427 of 8 December2000, and
recalling at the sametime that the statementagreedto by the Governmentsof

Spainandthe United Kingdom of GreatBritain and Northernlreland at Brussels
on 27 November1984 stipulates,inter alia, the following: 'The establishmenbf

a negotiatingprocessaimed at overcomingall the differencesbetweenthem over
Gibraltar and at promoting cooperationon a mutually beneficial basis on eco-
nomic, cultural, touristic, aviation, military andenvironmentamatters. Bottsides
acceptthatthe issuesof sovereigntywill be discussedn thatprocessThe British

Governmentwill fully maintainits commitmentto honourthe wishesof the peo-
ple of Gibraltar as setout in the preambleof the 1969 Constitution',takesnote
of the fact that, as part of this processthe Ministersfor ForeignAffairs of Spain
and of the United Kingdom of Great Britain and Northern Ireland hold annual
meetingsalternatelyin eachcapital,the mostrecentof which washeldin London
on 26July 2001, and urgesboth Governmentgo continuetheir negotiationswith

the objectof reachinga definitive solutionto the problemof Gibraltarin the light

of relevantresolutionsof the GeneralAssemblyandin the spirit of the Charterof

the United Nations".

(UN Doc. A/56/557).

On 30 April 2002, in an appearancéeforethe SenateForeignAffairs Commission,
the Minister of ForeignAffairs, Mr. Piquei Camps,explainedthe termsof agreement
which the Governmentsof Spainand the United Kingdom may reachwith respect
to the issueof the sovereigntyover Gibraltar:

"I would like, first of all, to underscorethe completely novel and encouraging
phaseof the Spanish-Britishtalks in searchof a solutionto the dispute.We have
beenat a standstillfor yearsnow but 26 July saw not only the resumptionof the
ministerial meetingsof the Brusselsprocess,nterruptedsince 1987, but also for
the first time we can speakof a true relaunchingof the processwith expression
of a political will - | reiterate,for the first time - on the part of the British
Governmento negotiatesovereigntyissuestogethermwith subjectsof cooperation.



Both partiesthusinitiatedtalks thatincludedthe subjectof sovereigntyin com-
pliancewith whathadbeenagreedo no lessthanfourteenyearsearlier. July thus
markedthe beginningof a new phaseof the so-calledBrusselsprocessinstituted
via ajoint communiqueagreedto in the Belgian capitalin Novemberof the year
1984in applicationof thejoint Lisbon statemenbf April 1980.All of the demo-
cratic governmentof Spainsincethe transitionhavebeen,in oneway or another,
involved in this lengthy processA processthat - asall of your Excellenciesare
well aware -pavesthe way to fulfilment of the mandatdssuedannuallyfor decades
now by the United Nations GeneralAssemblyto both countriesto hold bilateral
talks with a view to resolvingthe disputewhile safeguardinghe interestsof the
population.

Both governmentdaseour talks on full respectfor the commitmentsetout in
Article 10 of the Treaty of Utrechtand for the rights containedthereinthat also
prohibit any changeto the statusof Gibraltar without the backing of Spain.

In tandemwith solvingthe issuesof sovereignty -aswasalreadymentioned -
the aim of the Brusselsprocessis also, in compliancewith thejoint communique
of 1984 4 quote-, to foster,in benefitof the two parties,cooperationin the areas
of economics,culture, tourism, air transport,the military andthe environment.

From my point of view, the currentrelaunchingof the processstemsfrom a
seriesof fundamentabremises.The first is that we have alreadyenteredthe 21 st
century and the continuanceof this conflict hasno place withinthe scopeof the
EuropeanUnion especiallygiven that it affectstwo large countrieswith a shared
friendship, two Member Statesof the EuropeanUnion and two NATO allies.
Resolutionof this problemis not only a responsibilitybut is also an obligation
from which neitherthe United Kingdom nor Spaincan hide any longer.

Both governmentshavere-embarkedn the Brusselsprocessfully awarethat
refusingto enterinto dialogueand searchfor a negotiatedsolution to the conflict
is no longer, nor would be in the future, easyto justify in the unified Europeto
which we belong.

The secondpremisethatis gainingmoremomentumis the view sharedby both
governmentghatthe currentstatusquo of Gibraltaris unsustainablén the future.
It is not satisfactoryto anyoneandis the causeof numeroudifficulties for every-
one, including our partnersandallies in the developmenbf the daily activities of
the EuropeanUnion andNATO and of otherinternationalorganisations.

The third premiseis that the lack of a solutionto this conflict is a stumbling
block to the full developmenof bilateral relationsbetweenSpainandthe United
Kingdom; relationsthat havea tremendougpotentialfor the future as canbe seen
by their developmenbverthe last severalyearswith joint initiatives in the European
Union, importantbusinessaud investmentprojectsand growing humanrelations
as well that boastthe figure of closeto 400,000British citizens now residingin
Spain.

The time hascometo apply the very best spirit of bilateral understanding
reachedin otherareasto the solution of this conflict ...



Thus, on 26 July of last year both Ministries agreedin London to restartthe
Gibraltartalks andwe highlightedour political intentionandwill to overcomeall
of our differencesregardingGibraltarandto make a concertedeffort to conclude
thesetalks successfullyand expedientlyin benefitof all partiesandto jointly and
formally transferthe text of ourjoint communiqueto the SecretariesGeneralof
the United Nations and the Atlantic Alliance aswell asto the then Presidentof
the EuropeanUnion Council and to the EuropeanCommissionas the most solid
proof of the seriousnessf our commitment.

The Presidentof the Governmentand the British Prime Minister, Mr. Blair,
publicly ratified and endorsedhe scopeof that commitmentupon conclusionof
the bilateral meetingheld in London on 9 Novemberof that sameyear.A short
time later a new ministerial meetingwasheldin Barcelonaon 20November2001
at which we confirmed our common objective of continuing the conversations
underway in anatmospheref mutualtrustandcooperatiorandour sharedbjec-
tive of concludinga global agreementhat would coverall of the importantsub-
jectsincluding thoseof cooperatiorandsovereigntyby approximatelythe summer
of this year.

We also agreed,as an aim of the upcomingglobal agreementto work towards
a future in which Gibraltarwould benefit from greaterself-governmentnd the
opportunityto takefull advantagef the benefitsderivedfrom normalisedco-exis-
tencewith the neighbouringregion. The overarchingprinciple - aswe affirmedin
thatcommunique is to constructa safe,stableandprosperouduture for Gibraltar
by providing it with a modernand sustainablestandingin harmonywith our com-
mon membershign the EuropeanUnion and NATO.

A few monthslater, on 4 Februaryto be exact,my British colleagueand 1 met
againin London to take stock of the talks and to ratify our will to perseverdn
ourjoint objective.In thejoint presscommuniquethat we then madepublic, we
reiteratedour invitation to the Chief Minister of Gibraltarto attendfuture meet-
ings of the Brusselsprocessoffering him a new formula for participationunder
the principle of two flags, three voices;i.e. to speakwith his own differentiated
voice but as part of the British delegation.Despitethis offer, Mr. Caruanahas
chosento continueto remainabsentfrom our meetings,a fact that | regret.

And finally | wantedto mention ...thatthe currentrelaunchingof the Brussels
processhasreceivedthe explicit backing of the Headsof Stateand Government
of the Europearnion. Thus,the EuropearCouncil atits lastmeetingin Barcelona
in March, also expressedts full backingfor the negotiationsunderway andthe
reachingof an agreemenby the summer,calling on the Commissionto seekout
away to supportthe future agreementTheseexpression®f supportwereendorsed
by the plenary of the EuropeanParliamenjust a week later.

In light of thesedevelopmentsn the Spanish-Britishtalks on Gibraltar, | think
thatl canauthoritativelystatethatthe developmentsiuring theselast nine months
of negotiationshave beersatisfactory ...

( 'éoth governmentsare fully awareof the responsibility and the risks that



we are taking. The negotiationsare continuing forward. Our objective of reach-
ing a global agreementind our timetablehavenot changedand are public knowl-
edge.We have not concludedyet, however, and thereforewe cannotyet reveal
the outline of the final agreement.

Furthermore revealingpartial aspectsof a negotiationof thesecharacteristics
is alwaysrisky and not very responsiblerisky becausehe final arrangemenof
eachelementof the global agreementannotand should not be separatedrom
the whole and irresponsiblebecausédn a diplomatic negotiationof suchpropor-
tions andundeniablepolitical sensitivity suchasthis one, successs only achieved
throughprudenceand discretion.

It is our will to reacha timely agreemenbetweenour two governmentswith
firm commitmentsthatwe will present -asis logically the case -to our respec-
tive parliamentsThis agreemenshall grantthe greatestonsideratiorto theinter-
estsof the Gibraltarianswho aspeople,as Communitycitizensof a city thatwas
once Spanishand that we hopeis ever more friendly and closeto us, merit our
highestrespect.

>
(DSS-C,VII Leg., n. 271, pp. 9-11).

In anappearanceeforethe Senata~oreignAffairs Commissionon 4 December 2002,
the Secretaryof Statefor EuropeanAffairs, Mr. Miguel y Egea,in responseo aques-

tion posedby a Memberof Parliamentregardingthe subjectof sharedsovereignty
of Gibraltar, respondedhat:

In the middle of last July both governmentsstatedthat they had made sub-
stantialprogresdn the negotiationwhile atthe sametime recognisingthata small
numberof difficulties subsistedbut they affectedthe so called red lines of the
respectivepositionstaken. In hght of thesecircumstancesit was evidentthat the
agreementould not yet be finalised and that negotiatingefforts would have to
continueuntil which time formulaswere reachedthat were capableof overcom-
ing the pendingdi culties in a way satisfactoryto both parties. Thesepending
difficulties arethe abovementionedred lines andaccountfor two or at mostthree
points of the final negotiation.

It is commonpracticein all negotiations, .. fo leavethe most difficulty issue
to the very end andit shouldthereforecomeasno surpriseto anyone -we were
certainly not surprised -that, in light of the complexity of the subjectsat stake,
preciselydueto theselast few points of conflict, we havenot beenableto find a
solutionto thesepoints within the time frame that we had originally setup. And
asis the generalnorm in any negotiation -andthis hasbeenpublicly statedby
the Spanishside-, the SpanishGovernmentasheldfrom the very beginningthat
nothingis agreeduntil all is agreedandfinalised. It is not enoughto have97 per-
centof the negotiationwrappedup if 3 percentis still left undonebecausenoth-
ing is actually agreedto yet.

The Minister of Foreign Affairs has already statedthat the completionof an



agreemenby the summerwasthe expressiorof areferencedatethe aim of which
was to maintainnegotiatingmomentum,serving as a clear indication of the will
of the partiesto make headwayand concludenegotiationsas soonas possiblebut
it obviously was not - and | do not believe that Minister Pique expressedt in
thoseterms-, the settingof a deadlinedate the passingof which meantthe end
of all talks. In otherwords, the ideawas not to remedythis subjectin the month
of July andif not theissuewould be considerediead ...Thereis a seriesof basic
and essentialargumentsforming part of Spain‘snegotiatingposition that hasthe
backingof Parliamentthatthe Govemmentefendsandthatthe British Government
hasbeenawareof from the very outset.Theseprinciplescannotbe eitherignored
nor transgressed.

In adisputethat haslastednearly threecenturiesand within the frameworkof
a negotiationprocessthat has made substantiaprogress,a differenceof months
is of little importanceregardles®f the undeniabldact thatthereis a certaindegree
of disappointmenattachedo having setJuly asa completiondateandnot meet-
ing with successFor us the mostimportantthing is to continueto strive towards
a satisfactoryagreemento resolvethis conflict in our relationshipwith the United
Kingdom and to overcomean unsustainablesituationthat is in no one'sbenefit
includingthe Gibraltariansthemselvesthatalsogivesrise to problemsamongour
partnersin the principal internationalorganisationsand especiallywithin the
EuropeanUnion.

(...) o _ o

To sumup, the negotiationcontinuesforward andthe situationis no worsethan
it wasbut is ratherthe samebecauseve havenot madeprogresssincethe month
of July concerningthe pendingred lines but we have,however,madesignificant
advancesn the debateon thesethree points given our frequenttalks. We there-
fore continueto work towardsour objectiveof reachingan agreemenaindresolv-
ing theselast remainingpoints within the frameworkof ajoint declarationthat
we are negotiatingwith the British Government".

(DSS-C,VII Leg., n. 393, pp. 6-7).

With respecto the existingcontroversyon the sovereigntyof the isthmus,Mr. Miguel
y Egeastatedthe following:

... The Gibraltar airport is not opento generaltraffic becauseén 1987 when
thelist of airportsto enterin the traffic of the Union wasdrawnup andthe United
Kingdom claimedthe Gibraltarairportasa Communityairport, we raisedan objec-
tion becausehat airportis not built on British soil but ratheris built on Spanish
soil. We subsequentharrived at anagreemenin the 1987 accordto recognisethis
airportwithin the frameworkof the Communitythat was very simple.We did not
getinto the subjectof the Gibraltarconflict, we did notgetinto who doesor does
not exercisesovereignty;we simply have an agreemenby virtue of which we
jointly managethe airport. This was the conditionsine quanon for us to give the



greenlight for that airportto be fully recognisedn the Union. The British shared
this understandingand the Gibraltariansare also well aware of the situationbut
they do not wantto comply with that condition".

(DSS-C,VII Leg., n. 393,p. 4).

VIIl.  SEAS, WATERWAYS, SHIPS

Note: SeelV.l.c) WesternSahara;X. Environment

1. ContinentalShelf

On 4 December2002, the Secretaryof Statefor Foreign Affairs, Mr. Gil-Casares
Satrusteguiappearingbefore the SenateForeignAffairs Commissionto respondto
parliamentaryquestionsregardingthe Government'sstanceon possibleoil explo-
ration in the continentalshelf of WesternSaharastated:

"The Governmentdoesnot sharewhat it seemsthat your questionwas referring
to, thata link existedbetweenthe stancetakenby the United Statesin April 2002
with the concessionghat it had madeat the end of July 2001 for oil exploration
in the watersof WesternSaharapasicallyin the north, givento the North American
company.A concessiorhasin fact beenmadeby Morocco, asyou are aware,to
two firms, oneFrenchandthe otherAmerican. The Frenchcompanyis in whatis
calledthe off shoreof Villacisnerosof Dajla andthe Americancompanyin the off
shoreof Bojador. The PolisarioFronthasappealedhe decisionstakenby Morocco
andalegalruling hasbeendeliveredby the Deputy-Secretarpf the United Nations
that basically statesthat, in light of the legal statusof Saharaas a non self-gov-
erning territory, Morocco -althoughnot declaringit the administratingauthority
becausehis hasnot beenrecognised may carry out or commissionexploratory
initiatives but may not actuallydrill for oil because¢hatwould haveto bein benefit
of the population of the non self-governingerritory. Exploration, therefore,is
being carried out in accordancewith internationallegality and, once this ruling
was delivered,what actually happened, ..that in July 2000 the specialenvoy,
the Secretary-Generateachedhe conclusionthatthe consensusegardingthere f
erendumon WesternSaharehadrun into difficulties and proposeda political solu-
tion that consistedof a proposalfor autonomywithin the Kingdom of Morocco.
At first this was not acceptedby the Security Council and successiveextensions
weremadeby MINURSO (United NationsMissionfor the Referendunin Western
Sahara)pne of themendingin April 2002.At thattime, aroundthe 23rd of April,
the United Statessenta proposalto the specialenvoy, the SecretaryGeneral,to
makean offer of broadenedautonomyto seeif thatcould be takenforward. There
was a certaintendencyto relate that eventwith the oil explorationconcessions
andit is the view of the Governmenthat thesetwo eventsare completelyunre-
lated. In the endthe proposalwas not acceptedand we continuewith the succes-
sive extensionf the MINURSO until which time, asyou areaware,in Resolution



14/29 the referenceto autonomydisappeargxplicitly as suchand the Secretary
Generalis calleduponto tablea new proposalprior to 31Januaryto subsequently
be presentedo the parties.

The stanceof the SpanishGovernmentegardingthe conflictin WesternSahara
is very well known. It is our understandinghatthereis basicallyaninternational
legality acceptedy all partiesthat wasthe settlemenplan andthatwe mustcon-
tinue to strive towardsa referendumif possible.The fact is, and| alwaysreiter-
atethis, MINURSO is the United NationsMission for the Referendunin Western
Saharallt is true that there are difficulties, the SecretaryGeneralis seekingout
solutionsandit hasbeenstatedthat any political solution acceptedoy Morocco
and by the Polisario Front will also be acceptedby Spain.Added to this basic
positionis Spain'spetition for MINURSO to continueuntil a deadendis reached
and it becomesnecessaryo seeksolutionsfor humanitarianproblemsregarding
Moroccanprisonersin Tinduf aswell as Saharawiprisonersin Moroccanprisons
andthe missingon both sides".

(DSC-C, VIl Leg., n. 393, pp. 12-13).

2. Fisheries

In the Government'sappearancéeforethe Plenaryof the Congresdo reporton the
EuropeanCouncil held on 23 and 24 March 2001 in Stockholm,the Presidentof
the GovernmentMr. Aznar L6pez, madethe following declarationswith respectto
the negotiationsfor a fishery agreemenbetweenthe European Uniorand Morocco:

"Moreover, Spainsupportsa Europeanstrategyfor the Mediterraneangespecially
for the Maghreb,in which it plays a part and alsoplansto specifically supportit
during its Presidency.

As for the EuropeanUnion and,in consequencealsofor Spain,unfortunately
a fishery agreemenhasnot beenreachedwith Morocco ...We would haveliked
to have seena positive conclusionto theselong negotiationsbut | would like to
recall afew events.The fishery chapterof SpainandMorocco accountsfor 8 per-
centof the total volume of Spanishfishing throughoutthe world. We are talking
abouta volumeof 30,000to 40,000million peseta®ut of atotal amountof 500,000
million pesetaslt currently affects 326 shipsthat are receiving assistanceand a
total of 2,600 workers that, togetherwith the respectiveshipbuilders,are also
receivingassistancel would like to highlight that 20 yearsago Spainhad approx-
imately 1,400 shipsfishing in Moroccanwaters.

The stancetakenby the Commissionduring thesemonthsof negotiationshas
beencorrectand the attitude of CommissionerFischler and his way of holding
talks and negotiationsseemto me to be substantiallycorrect.| think that he did
a goodjob andtried to overcomedifficulties which was not possiblenot because
of the stancetakenby the EuropeanUnion or Spainbut ratherdue to the immo-
bility of the positionsadoptedby the Kingdom of Morocco. The currentnegotia-
tor was also held back by a point existing in the last agreemenbf 1995 that
affirmed thatit would be the last fishery agreementvith Morocco andthat, under



no circumstancesyould it be subjectto extension.As a result, this affirmation
hasrestrictedSpain'spossibilitiesfor negotiation.This meansthatall of the efforts
neededo seekothertypesof agreementhaveunfortunatelyfailed to bring pos-
itive results.The door mustbe left open,asthe EuropeanUnion hasdone,for the
possibility of a changein the position adoptedby the Kingdom of Morocco that
couldtable a new offer for consideratiorby the EuropeanUnion. However,from
the standpointof the EuropeanUnion and from the standpointof Spain, not just
any price can be paid for any agreementand a poor agreementshould not be
acceptedbecausat could meana very high economicand political costfor both
Europeanand Spanishinterests.

As for arrangementmadefor shipownersandfishermen,asaresultof the con-
clusionsof the Berlin EuropeanCouncil andthe conclusionsof the Nice European
Council that envisionedthe possibility of not reachingan agreemenbeforeyear's
end, funds have beenprovided for the economicassistanceof fishermenand
shipownersandfunds will continueto be providedfor this assistancén the terms
outlined by the Council of Ministers andin the termsforeseenby the European
Union. If in the endit is possibleto reachan agreementt will be a satisfaction
for all but let us not hold backinformationin this respect,nor shouldwe try to
sow discordin relationsbetweenSpainand Morocco that are so important.

(DSC-P, VIl Leg., n. 74, pp. 3688-3689).

On 4 April 2001 the Minister of Agriculture, Fishery and Food, in responseto the
urgentformal requestmadeby the SocialistParliamentaryGroup for details of the
currentsituation and the future of the agreemenbetweenthe EuropeanUnion and
Morocco on the subjectof fishery, appearedeforethe Congressn Plenaryto state:

. Many fishery agreementdave beensignedwith Morocco, ... 1983, the
Agreementof 1August,Article 16: At the endof the Agreement'periodof appli-
cation, the two partiesshall meetto hold talks with a view to concludinga new
fishery agreement1988,Article 12 of the agreementthis agreemenshall remain
in force for a period of four yearsand at leastsix monthsbeforethe termination
of that agreementthe contractingpartiesshall initiate the negotiationsnecessary
for the conclusionof an agreementegulatingcooperationin the fishery sectorin
the future. 1992, Article 15: this agreemenshall remainin force for a period of
four yearsand at leastsix monthsbefore the terminationof that agreementthe
contractingparties shall initiate the negotiationsnecessaryor the possiblecon-
clusion of a new agreementAgreementof 1995, Article 15 simply states:this
agreementshall remainin force for four years, nothing more. They signedthis
agreemenknowing that it was the last without a renewal clauseand without a
mandateof negotiation.And without any mandateof negotiationfor a new agree-
ment and without any obligation for a mandate What situation do we find our-
selvesin now?With a Governmentthatof Morocco,thatfelt no obligationbecause
it signeda commitmentwith you that this was the lastagreement ...

... The EuropeanUnion hadto be convincedto implementthe negotiating



mandate.This Governmentdid just that and the mandatewas acceptedin the

month of Octoberbeforethe agreemenexpired. It could not be donesix months
beforethat date becausehere was no renewalclausenor any sort of obligation

but beforethe agreemenéxpiredthe Governmenbbtaineda negotiationmandate
in the month of October1999...

This was achievedin the month of Octoberandit was not by chancethat this
was subsequento the King's visit to Spainandthe contactsthatthe Presidenif
the Governmenthad with the King of Morocco. A negotiationprocessthen got
underway. The Governmenimet with the Morocco monitoring table andwith the
sectorand the sectorsentthree messageso the Government:that it wantedan
agreementffecting all segmentsof the fleet, that it wanted an agreementwith
technicalconditions allowing for the viability of fleet activity andit wantedan
agreementn which the financial compensatioroffered Morocco were commen-
suratewith the fishery possibilities ...

The Governmentat all times,maintainedpermanentlialoguewith Commissioner
Fischler.Thirteentechnicalmeetingsand sevenpolitical meetingswere held with
the participationof the Commissionerand if the Commissionemwas negotiating
directly it is becausahe Governmenthas beenworking with the Commissioner
and thereforethe Governments grateful to Commissionerrischlerfor the spe-
cial role he hasplayedin the negotiationandfor havingbeenpresent.Neverhas
a commissionettaken part in a fishery negotiationand this Commissionerhas
beenpermanentlypresentduring sevenrounds. This meansthat the European
Commissiorhassupportedhe SpanishGovernmentThe resultsremainto be seen
but the Commissionhasbeenseatedat the negotiatingtable and hasbeenmak-
ing proposals ...

The latestproposaltabledis an agreementor a sufficientnumberof shipswith
technicalconditionsthat makeit impossiblefor the traditionalfleet to fish calling
for the compulsoryunloadingof all catchesat Moroccanportswith a50% increase
in levies,with six-monthbiological prohibitionson cephalopodawith fishing areas
abovethree miles for the traditional fleet and fifteen miles for the shellfishfleet;
in short, an unfeasibleagreementWas this agreemensigned?The Government
hassaidthatit will not sign an agreemenof this nature.

\(N )are negotiatingwith a sovereigncountry anda developingcountry; with a
country that has an importantfishing fleet and with a country that hastakenthe
political stancethatit doesnot wanta fishing agreementind that, throughoutthe
entire negotiation,hasmadethe appearancef negotiatingwhenit really doesnot
want to do so. In responseo this therearetwo possibleattitudes:realismor self
delusion.

During the courseof the negotiationthe European Uniorhasnot only imple-
mentedfinancial compensationdinked to the fishing agreemenbut compensa-
tions have also been offered to Morocco within the framework of the Meda
Programmeand the SpanishGovernmenthas madeparallel bilateral efforts. The
problemis not a matterof supportingcooperation.The problemis thatthereis a



political will not to reachan agreementt this point in time and thatis what we
have on the table. There is no room here for colonialist attitudes.We can only
continuewith our dialogueor say: Gentlemenyou arejust goingto haveto nego-
tiate becausewe havecomeasfar aswe are going to go.

The EuropeanUnion hasbeenflexible in this processand hasnegotiatedand
shiftedits position; blockageis from the Moroccanside.We areat atime in which
we haveto confrontthe situation.The fleet hasremainedin port sinceNovember;
the ships are deteriorating;the sailors are demoralisedand it is the will of the
Government tanitiate a procesdo reactivateeconomic activity withirthe fishing
sector.

(DSC-P,VII Leg., n. 74, pp. 3719-3721).
INTERNATIONAL SPACES

ENVIRONMENT

Note: SeeVn.3.a) Gibraltar

The breakdownof the British nuclearsubmarineTirelessmoored at Gibraltar was
the object of a questionposedto the Governmentin Congress.The Government
respondedo this questionon 26January2001 in the following terms:

"1. The British nuclearpropulsionsubmarineHMS Tireless'mooredin Gibraltar
on 19 May. Twenty-severhoursearlierthe Naval Attache of the British Embassy
informedour Ministry of Defencethatthe vesselatthatmomentwasfound approx-
imately 60 miles from the Spanishcoastalcity of Almeria and was headingfor
Gibraltarbeing poweredby its electric dieselmotor andthatits principal propul-
sion had beenshutdown.

Fromthe very beginningmaximumguaranteesvere calledfor andwere granted
by the British as concernsthe absenceof radiologicalrisks to the populationor
the environmentas a result of the presenceof the 'HMS Tireless'in Algeciras
Bay.

2.... The SpanishNavy then senta GOVRA group to AlgecirasBay prior to
the arrival of the submarineto monitor possibleradiological variations.

3... Thebreakdownof the submarineandits mooring at Gibraltarare under
the exclusivejurisdiction of the United Kingdom given that it is a British vessel
and navalbase.

4. The United Kingdom considersthe repair of the submarineat Gibraltar to
befeasibleoncehavingtemporarilypreparedhe basefor suchoperation.We have
their assurancehat such preparationis temporaryand that the additional equip-
ment sentwill be removedoncethe repairwork hasbeencompleted.The in situ
repairplan metwith the approvalof the NuclearDefenceSecurity Council thatis
an independenBritish body comprisedof high-level scientistswho, subsequent



to a detailedanalysisof the situation, determinedthat the repair work could be
carriedout in Gibraltarundermaximum security conditions.

Although the breakdownis more seriousthan initially thought,the radiologi-
cal circumstancedave not changedgiven that the reactoris not affected. The
repairwork carried out at the Port of Gibraltarthus posesno dangerto Spanish
citizensresidingin the surroundingareas.

5. The situationcannotbe resolvedat this point by forcing the prematuredepar-
ture of the submarineand a responsibleGovernmentannottake a situationlike
this lightly but rather must carry out a rigorous analysisof the alternativesand
their implications.

(...)

The Government'sactions have at all times beenbasedon guaranteeinghe
safetyof the Spanishpopulationandthe environmentf the areasnearGibraltar.
If at anytime the Governmenfeelsthatthereis or could be a dangerit would be
the first in demandingthe removalof the submarinefrom our coast.

6. TheBritish authoritieshave been transparentkeepingthe SpanishGovernment
andthe NuclearSafetyCouncil (CSN)informedasto the natureof the breakdown.

g. T)he reactorwill only be madeoperableoncea checkhasbeenmadeof the
integrity of eachone of the ship's systemsand the testshave provento be com-
pletely satisfactory,including the hydrostaticteststhat permit the monitoring of
circuit integrity andthereforethe absenceof risk. At any rate, power surgetrials
will be doneaway from our coastlineon the high seas.

8. The Governmenthas at all times respectedhe independencef the CSN
without meddlingin its scopeof jurisdiction.

(9. O)ne of the Government'sonstaniconcernshasbeento keepthe public opin-
ion, entitiesand other groupsduly informedin a spirit of rigour and seriousness.
The Action Plan drafted by the CSN and the Directorate-Generafor Civil

Protectionis public and hasbeenmadeknown to the local mayorsas well asto
ecologicalorganisationsto the public opinion, to thedifferentcollectivesin Gibraltar
andis availableto any private citizen uponrequest.
The CSNfurnishesthe daily resultsof the radiological monitoring and draws
up a weekly reporton repair activities. Both are publicly available.

(BOCG-Congreso.DVII Leg., n. 125,pp. 422 23).

On 17 April 2001 the GovernmentrespondedeforeCongresgo a questionrelated
with the assessmertf the Conferenceon Climate Change(The Hague)andthe stance
to be takenon the Sixth Conferenceon Climate Changestatingthe following:

"The HagueConferenceon Climate Changeheld in Novemberwas not a success.
The ConferenceChairmanhadto suspendhe Conferencethat will be takenup
againat the end of July of this year.An agreementvas not reachedalthoughthe
chasmseparatingthe different negotiatinggroupswas lessened At the United



Nations Conferenceghe SpanishGovernmentheld the agreedposition takenby
the EuropeanUnion Member States.As to emissionreductions,the final aim of
the Protocol,Spainhascommittedto Annex B to reduceits emissionsy 8% with
respectto 1990levels during the first stageof the commitment(2008-2012).The
fact is that our emissionscould actually increaseby 15% and we would still be
in compliancewith Kyoto thanksto the BurdenSharingAgreementeachedn the
EuropeanUnion; aninstrumentenvisionedunderArticle 4 of the Protocolallow-
ing the partiesincludedin Annex 1, by meansof an agreementto jointly comply
with emissions reductiombjectives.This is known asthe 'Community Bubble'.

The SpanishGovernmentasis the casewith the rest of the EuropeanUnion
Governmentsnegotiatesvith one unified voice at the climate changeonferences
andpositionsareadoptedatthe Council of Ministers of the Environmentmeetings.

The latestconclusionsunderscorghe EU negotiatingpositionsin the continu-
anceof the COP6 to be held in Bonn on 16 to 27 July 2001.

The third evaluationreportof the IntergovernmentaPanelon Climate Change
(IPCC)wasrecalledandit wasaffirmedthatthefirst commitmentstage(2008-2012)
is only the first stepin the fight againstclimate change.

The Council of Ministers of the Environmentof the EU highlights the needto
safeguardhe environmentalintegrity of the Kyoto Protocol; integrity that must
translateinto a real reductionin greenhous@asemissionsand the existenceof a
strict complianceand responsibilityregime.

The Council expressedts supportof the Presidenpf the COP 6 reiteratingits
firm will to dialogueand calls for a constructiveattitudefrom the other negotiat-
ing partiesin this process.

( The Council emphasizests supportof developingcountriesand makes
specific mention of the inclusion of climate changeon the agendaof EU devel-
opmentcooperation.

The Council urgesthe Commissionandthe Member Statesto adoptthe proper
measuredo guarantedhatthe Protocolratification processallows it to enterinto
force in 2002.

The Council underlinesthe importanceof the 6th Action Programmethe need
to integrateclimate changento the different sectorsandtherelationshipthatexists
betweenclimate changeand sustainablelevelopment.

The SpanishGovernmenttogetherwith the EuropeanUnion, hasa clear polit-
ical commitmentto achievethe entry into force of the Kyoto Protocolin the year
2002 (Rio + 19) ...".

(BOCG-Congreso.DVII Leg., n. 164, pp. 482 83).

Subsequentlyon 22 March 2002,the Governmenmadereferencan Congresdo the
agreementseachedat the Conferenceon Climate Changeheldin Marrakech(Morocco)
in the following terms:



"The 7th Conferenceof the Partiesto the United Nations FrameworkConvention
on Climate Changewasheld in Marrakechfrom 29 Octoberto 9 November2001.

The priority objectivereachedat this summit(COP7), wasto manageto transfer
the political agreementdoptedin Bonnin the secondpart of the 6th Conference

of the Parties (COP 6 bis) during the month of July 2001 to legally binding
decisions.

'(I' e)decisionsadoptedat the COP 7 havetranslatedthe political agreements
takenat Bonninto legaltermssothatthe countriesthat are party to the Framework
Conventionon Climate Changecancommenceheir respectiveatification processes
in orderthat the Kyoto Protocolfinally enterinto force in the year 2002.

The decisionsapprovedin Marrakechrefer to the four chaptersof the politi-
cal Agreementadoptedin Bonn, i.e. funding and developmentflexibility mecha-
nisms ;complianceand sinks. A new one regardingmethodologiesvas addedto
these.

a) Fundinganddevelopment ..the COP7 focusedon approachinghe specific
needsof the lessdevelopedcountries.

b.). .Flexibility mechanismsonce the generalapplicationframework of these
mechanismsvasestablishedtBonn ... specificaspectof eachoneof the mech-
anismshave beerdeveloped Aspectssuchas:

- The compositionand operationof the JI governmentbody (Supervisory
Committee)and of the ExecutiveBoard of the CDM.

- The eligibility criteria for gaining accesgo the mechanisms.

- The conditionsto be met for immediatecommencementf CDM projects.

- Prohibition of the saleof creditsto partiesthatfail to comply with the com-
mitment period reservationset at 90% of the assignedcamount.

The baseshavethusbeenestablishedllowing for commencementf enforcement,
at leaston an experimentalbasis, of the above mentionedmechanismghat will
not be fully operationaluntil the year2008.

¢) Sinks (LULUCF): in Marrakechabsolutepriority was put on methodologi-
cal issuesandinformationrequirementghatpartiesshouldfurnish soasto be able
to take stockof sink activities.

d'). Complianceregime:

In the decisionsapprovedat Marrakech,considerableprogresswas made in
defining issuessuchas:

- The type of information that tbe partiesshouldfurnish and public accesso
suchinformation aswell as Committeemeetings.

- Thelegitimation of the Partiesto file infraction proceedingsagainstanother
party, admitting suchlegitimation.

- The provisional executionor suspensiorof the Committeedecisionin the



eventof a remedyof appealopting in the endfor provisional enforcement
of the decision.

- The link betweenaccessto the mechanismsand subjectionto the compli-
ancesystem.

I(\/IethodologiesArticIes 5,7 and8... theseArticles referto issueshatarevery
importantfor Protocolenforcementandin the assessmendf whetherPartiesare
complying or not.

(S k?sequento the Bonn and Marrakechagreementsthe first measureadopted
by the SpanishGovernmentwas the ratification of the Kyoto Protocolin 2002.
The legal processfor Spanishratification is alreadyunderway with the objective
of Parliamentaryapprovalof the ratification instrumentduring the first semester
of 2002.

Over the last severalmonthsimportantinitiatives havebeentakensuchas:

- The creationby the Council of Ministers of the SpanishOffice for Climate
Changeunderthe auspicesof the Ministry of the Environment.

- ... TheCouncil of MinistershasrecentlyapprovedRoyal Decree1188/2001

of 2 Novemberrestructuringthe National Climate Council.

- ... During the month of Octoberthe Office formed an inter-departmental
working groupwith the mandateof comingup with a diagnosisof the situa-
tion and proposingpertinentactionto be taken.

With aview to approachinghe practicalaspectof implementingthe Kyoto
Protocol, ...the Office is constitutingmonographicgroupsin collaboration
with the CEOE (businessassociationjandthe competentministerialdepart-
ments".

(BOCG-Congreso.DYIIl Leg., n. 328, pp. 130-132).

On 10 December2002 the SecretaryGeneralof the SpanishCooperationAgency,
Mr. Rodriguez-Ponga Salamancaappearedeforethe Congressionalnternational
DevelopmentCooperationCommissionof the Congressto respondto a question
regardingthe assessmentf the resultsof the Summiton SustainableDevelopment
heldin Johannesburgndto reporton actionto be implementedo promotethe objec-
tives establishedat this Summit:

"The Johannesbur§ummitendedwith a global agreementaninternationalagree-
ment taking stock of the three axesof development.Sustainabledevelopmenis
comprisedof onepart environmentalone part socialand oneparteconomic.lt is
our view that this approachto sustainabledlevelopmenis positive andit mustbe
madeclearin a United Nationstext that the eradicationof poverty is the greatest
challengefacing internationalsociety. We believe that the United Nations system
hasbeenmadestrongeras a result; that multilateralismhasbeenstrengthened.

(...)



Many positive things took place. Far-reachinginternationalinitiatives were
approvedon the subjectsof water, sanitationand energybackedfundamentallyby
the EuropeanUnion and on one occasionby the United States;importantpoliti-
cal commitmentswere madeon subjectsof trade, the link betweentradeandthe
environment;the sustainabilityof consumptionand productionwas discusseds
was putting a stopto the degradatiorof biodiversity.

ESIo)baIisation,togetherwith the eradicationof poverty, attractedthe interestof
summitnegotiationswhile issuesrelatingto naturalresourcenanagemenandbio-
diversity, in the limelight at Rio, were given lessrelative importance.

The final text also maderoom, at the requesto the EuropeanUJnion, for some
agreementsitthe nationallevel specificallyreferringto the responsibilityof states,
the responsibility of eachone of the countriesin the courseof its development
processto fight againstpoverty by settingup solid and stabledemocraticinstitu-
tions, protecthumanrights, strive for equality betweenmen and women, fight
againstcorruptionandfosterthe implementatiorof sustainablelevelopmenstrate-
giesthat integratetheir three dimensions etc.

Onthe internationallevel the agreementvastakento deeperthe United Nations
systemreform to assureits coherencyand effectivenesshighlighting the future
role of ECOSOCand makeheadwayin coordinationwith internationalfinancial
institutions and the World Trade Organisation.

(D r)ing the SpanishPresidency Spainhasplayeda vital role in the preparation
of the Johannesburummitby participatingin preparatorymeetingsn New York
andBali aswell asin the EuropeanUnion's DevelopmentndUnderdevelopment
Councilandin the Seville EuropeanCouncil. It wasalso suggestedhat someini-
tiatives suchasthosereferringto water and sanitationproposedoy the European
Union could be extendedin the future to Latin America; somethingwe consider
enormouslyimportant.

In relationwith the Johannesbur@ummitandfollowing the sustainablelevel-
opmentapproachthe AzaharProgrammehasbeenimplementedfor sustainable
developmentn the Mediterranearwith the participationof a numberof ministries
and AutonomousCommunitiesas well. This is a sustainabledevelopmentpro-
grammethroughwhich Spain offers the Mediterranearcoastalcountries,mostly
Arab countries fromthe North of Africa and the Middle Eastbut alsoincluding
the Balkans,cooperationin the areaof naturalresourcesbiodiversity, agriculture
andsoil conservationgtc....

The AraucariaProgrammewhich hasbeenin operationfor a numberof years
in Latin America, has acquiredsome nuancesas a result of the Johannesburg
Summitandthe commitmentsacquired.ln a similar fashion,the NautaProgramme
for the developmenbf fishing in Africa, taking on the sustainabledevelopment
approachjs in completeharmonywith the Johannesburglans.At thejoint com-



mitteesbeing held with thesecountries,we are by and large basingour discus-
sions on the Johannesburgommitmentsin light of the fact that we, the signing
countriesof thejoint commissionhaveparticipatedn Johannesburgndall together,
we as donorsand the othersas beneficiaries,acceptthesecommitments.

()"
(DSC-C,VII Leg., n. 658, pp. 21372-21379).

Finally, the catastropheausedy the accidentof the oil tankerPrestigethatoccurred
on 13 November2002 adjacentto the coastof Galicia led to the appearancef the
Minister of Foreign Affairs, Mrs. Palacio Vallelersundi, before the Foreign Affairs

Commissionof the Congreson 16 Decembeto reporton the accident.In herappear-
ancethe Minister affirmed:

“(..))

1 would segmentour work during the courseof this periodin four large areas
of action. The first is the coordinationof internationalresourceshat have been
suppliedby otherStates .. The secondconcernghe compensatiompaymentshat
those affectedshouldreceive. The third is the impetusgiven, both in a bilateral
and multilateral framework, to initiatives neededto avoid future disastersof
the sort causedby the sinking of the Prestige;and the fourth is the mobilisation
of Communityfinancial resourceghat canbe usedto attenuatethe effectsof this
catastrophe.
|(Wi|| beginby focusingon coordinationof internationalresourcesl would like
to point out that at the Ministry we have placedmaximumpriority on the efforts
aimed at palliating, to the degreepossibleand in accordancewith meanshired
from different countriesthroughoutthe world, the disastrousecological conse-
guencesof the oil spills before and after the shipwreck.A total of fifteen ships
from eight different countrieshave beeroperatingoff the coastof Galicia as a
result of this crisis. The countriesare France,Holland, Italy, Germany,United
Kingdom, Norway, Denmarkand Belgium, all specialisedn fuel extractionand
oil spill monitoring work. To this fleet we must add six aircraft from France,
Portugal and United Kingdom plus terrestrialdeploymentthat includesa large
numberof techniciansandexpertsfrom practicallyall of the Statesof the European
Union andfrom otherfriendly countries.

,(A Zegardsthe secondpoint that | mentionedon managemenof the right to
compensationthis aspectfocuseson the stepstaken by the Ministry of Foreign
Affairs in relationto the paymentof compensatiorto thosewho maybe eligible
dueto their being affectedby the oil spill.

l(zor)the time being we havebeenable to define the internationallegal frame-
work within which we can file our claims basically consistingof the following
internationalconventionssubscribedo by Spain:the InternationalConventionon
Civil Liability for Oil Pollution Damageof 1992 andthe InternationalConvention



on the Establishmenbf an InternationalFundfor Compensatiorior Oil Pollution
Damagealso of 1992.

(...)
The third areathatthe Ministry is working in is in relationto initiatives devel-
opedwith a view to avoiding similar disastersin the future ... 1 would like to

remindyou that Spainis party to the 1982 United NationsConventionon the Law

of the Sea,the 1978 Conventionfor the Preventionof Pollution from Shipsand
thetwo 1992 Conventiongust referredto ... Fromthis viewpointwe havetaken
stockof the needto promotethe progressivedevelopmenbf the internationallaw

of the seaand with this purposein mind a group of expertshasbeenformedin

the Ministry of ForeignAffairs to study stepsthat could be takento fill in possi-
ble gapsthat may existin thatinternationallegal systemaswell asto enforce,to

the fullest extentof the law, the regulationsin force concerningthe fight against
marine environmentand coastalpollution. Moreover, tbe Government ...has
designeda strategyin which the Ministry of ForeignAffairs hasplayedan active
role. | would like to remindyou that the initiative was takenby the Presidenif

the Governmentwhen, on 21 November,he senta letter to the Presidentof the

EuropeanUnion andto the Presidentof the Commissionproposingthe urgent
adoptionof the following measuresthe immediateimplementationof the marine
security agency;the establishmenbf a Europeanfund to guaranteecompensa-
tion for damagegproducedby thesetypesof accidents the introduction of new

regulationsas concernsdoublehulls or similar designsfor single hull oil tankers
that sail underthe flag or dock at a Member State port; new measuredo aug-

ment the effectivenessof ship inspections;strengtheningmarine traffic control

mechanisms ...yerification at all Member State ports of the enforcementof

controlssetup undership safetyregulationsandthe drafting of proposalswithin

the scopeof internationalmaritime law allowing Member Statesto control

and, if necessarylimit ship traffic transportingdangerouscargo within the 200

mile exclusive economiczone. Bearing in mind that nothing can be accom-
plishedin the internationalarenaby solitary action, the Ministry of Foreign

Affairs hasrallied supportfrom third countriesfor the applicationof this set of

measures ...

1would like to draw your attentionto the resultsof this diplomatic strategythe
first echelonof which is the EuropeanUnion andthe secondbeing international
maritime law. On 26 Novemberat the close of the Spanish-Frenclsummitheld
in Malaga, the SpanishMinister of Developmentand the French Minister of
InfrastructuresTransportand Housingissuedajoint declarationthatincluded,on
a bilateral level, the sameproposalsand approacheghat| havejust referredto
andthatnow havebecomeobjectivesthatarefully assumedndbackedby France.

D'L.J'ring the courseof the Spanish-Italiarsummitthe Italian Governmenapproved
an agreemento fosterthe proposaldormulatedby Spain.Similar actionwastaken
in Portugal,a country that also raisedthe possibility of settingup bilateral rapid



alert mechanismssimilar to thosethat we alreadyhavein place for our inland
waterways.

(...) o _

The EuropeanUnion is the stageupon which we have beenmost pleasedto
find the degreeof supportgiven to our proposals.Thanksto this majority back-
ing, decisiveheadwayis beingmadein the areaof maritime securityandthe fight
againstoil pollution.

(...
By way of detail, the Council of Ministers of Transportheld on the 6th was
particularly important.

| would alsolike to mentionandgo on recordin reportingthatthe Environmental
Council held on the 9th of this month, aswell asthe GeneralAffairs and External
RelationsCouncil of the 9th and 10th, concludedwith resultsfavourableto our
pretensions.

The fourth areathat 1 referredto relatesto the mobilisation of Community
financial resources ..Our main concernhasbeenthat of being ableto apply, as
effectively as possible,the different community instrumentsavailableto us both
at the Europeanand nationallevels...

At the different ministries we have beenworking with the clear objective of
highlighting for the CopenhagercuropeanCouncil the actions alreadytakento
deal with the economic,social and environmentalconsequencestemmingfrom
the Prestigeshipwreckand urging the Council to announceits intention of exam-
ining the needto adoptas many additional specific measuresas deemedneces-
sary.withoutany otherlimitation than that imposedby financial perspectives.

| would like to wrap up my presentatiorby underscoringhe importanceof the
conclusionsof the Copenhagei€ouncil asregardsthe Prestige .. think thatthe
incorporationof theseconclusionsis significant; conclusionsthat are absolutely
clear and forthright, without prejudiceto the declarationamadeby the European
Council itself, by the Commissionbut also by the different Member States,par-
ticularly France.l reiteratethat the specific additional measuresare on the table
andthe EuropearCouncil hasmadeplansto examinetheseissuesduringthe month
of March basedon a Commissionreport. The Ministry of Foreign Affairs, the
entire departmentjs working andwill continueto work alongtheselines so that
the Commission'sesponsas asthorough,expedientand satisfactoryas possible.

()"
(DSC-C,VII Leg., n. 652, pp. 21196-21202).



Xl. LEGAL ASPECTSOF INTERNATIONAL COOPERATION

1. DevelopmentCooperation

a) TheMasterPlanfor InternationalCooperation

The Secretaryf Statefor InternationalCooperatiorandfor Latin America,Mr. Cortes
Martin, in an appearancen 13 Febrnary2001 beforethe InternationalDevelopment
CooperatiorCommissionof the Congresgo introducethe MasterPlanfor International
Cooperationstated:

"Spanishcooperatiorpolicy undoubtedlyforms part of Spain'sforeign policy and
thereforeis subjectto its directives.It is basedon the principle sustainablefair

and participatoryhumanand social developmentThe fostering of humanrights,

democracyRule of Law and propermanagemenof public affairs areall an inte-

gral and essentialpart of said policy. The overarchingprinciple of cooperation
policy is clearly the fight againstpoverty. Articles 1, 3 and 7 of the Cooperation
Law designatehe fight againstpoverty asthe ultimate objective of Spanishcoop-
eration. This priority coincideswith the strategiesof the EuropeanUnion, those
of the Bretton Woods organisationsand those of the internationalcommunity as
awhole setout in the developmenbbjectivesestablishean aninternationalevel

by the Organisationfor Economic Cooperationand Development(OECD) that
represenianothernumberof indicatorsthe objective of which is poverty reduc-
tion ; the reductionof the proportion of personsliving in conditions of extreme
poverty by 50 percentby the year 2015; universalbasic educationby the year
2015; the eradicationof all forms of discrimination,especiallydue to reasonsof

sex, in the right to equalaccessto quality primary and secondaryeducationby

the year 2005; reductionin the infant mortality rate by two thirds and maternal
mortality by three quartersby the year2015; a turnaroundn the existingtrend of

degradatiorof the environment forests,potahlewater, climate, soil, biodiversity
and ozonelayer hy the year2015.

Togetherwith the fight againstpoverty (and | would ventureto say as a sine
guanonelementin the fight againstpoverty), the defenceof the Rule of Law and
democraticprinciples, the promotion and protectionof humanrights, the promo-
tion of equalitybetweermenandwomen,environmentatonservatiorandthe fos-
tering of cultural dialogueareother basigrinciplesof SpanishcooperationTaken
togetherthey all form partof a policy thatdefendshe marketeconomy freetrade,
private sectordevelopmentthe liberalisationof economicactivity andafairer dis-
tribution of wealth. Theseprinciplesthat represenso many other generalobjec-
tives are the bottom line of the solidarity of Spanishsociety; a solidarity that
pursueghe valuesof freedom,democracyand progresgor other Stategust aswe
wantfor ourselvesln the samemannerthatthe sameprinciplesof diligence,fiscal
responsibility and macroeconomicstability that we ourselvespractice, we also
preachfor third countries.

(...)



... The path towards developments basically comprisedof three elements:
public and private investmentboth on the national and internationallevels, free
trade and official developmentssistance ...

Whenthis official developmengssistancés transformednto specific actionit
should be interpretedin light of the principleson which this policy is built that
arefound in Article 2 of the law: the responsibilityand leadingrole in the devel-
opmentprocessshouldbe playedby the membersof eachcountry; the existence
of a basiccommitmentbetweeneachdonorand beneficiary;the advancemenbf
socialparticipationboth in the beneficiarycountryaswell asin the donorcountry;
cooperationmustfosterthe autonomyof the beneficiarycountry; the fostering of
lasting and sustainableeconomicgrowth of countriesshouldgo handin handwith
the meanswith which to fostera redistributionof wealthto favourimprovements
in standardsf living and accesso health, educationaland cultural servicesfor
local populations;respecfor commitmentsmadein internationalorganisations.

1will now focus on the geographicapriorities of SpanishcooperationArticle
6 of the cooperationlaw, as Your Honours are well aware, setsout the priority
geographicabreasfor cooperation ...

The preferentialorientationof our cooperatiortowardsthe Communityof Latin
American Nations and towardsother Spanishand Portuguesespeakingcountries
is basedon the coordinationand complementaritycriteria preachedwith regardto
the actionof the donorcommunity,especiallyin the EuropearJnion programmes.
To statethis in anotherway, Spainmustfocus its resourceswvherethe impact of
our official developmentassistancecan be most effective and beneficial bearing
in mind that our responsibilityas a donorcountry increasesn harmonywith the
importanceof our historic and cultural ties with certainareas.

For thesereasonswhenit comesto geographicatistribution, the MasterPlan
drawsa distinction betweenSpanishcooperatiorpriority countriesor programme
countries;countriesin conflict, in reconstructioror postconflict, with two major
axesformedby Colombiaandthe Balkans;the priority regionsnamedin the coop-
erationlaw andtherestof the developing countriessspeciallythe leastadvanced
amongthem. The aim is to make the principle assistancdaarget countriesthe
beneficiariesof morethan 125,119million pesetasn bilateral assistancalonein
the year2004.

In consonancavith the above,the following geographicahreashavebeenfor-
mulated :Latin Americawhich is the main targetof our cooperationfurther aided
by the prior existenceof aregionalcooperatiorframework,the BarilocheConvention,
in the contextof the Latin AmericanConferencecalling for preferentialattention
and specificresources ...

Within Latin America, however,the different levels of developmentetermine
the different degree=of priority for Spanishcooperationaction. Nationswith pro-
grammecountry statusin CentralAmericaare: El Salvador,GuatemalaHonduras
and Nicaragua,which representhe principal nucleusof the regionalcooperation
strategyfor CentralAmerica.In the Caribbeanthe DominicanRepublic.As for South
America, the programmecountriesare Bolivia, Ecuador,Peru and Paraguay.In



additionto this setof countries,specialmentionmustbe madeof Colombiaand
Cuba.Colombiawill bethefocusof aprogrammeespeciallydesignedo accompany
the conflict settlemenfprocessthe basesof which are now being setup. As con-
cerns Spanishcooperationpolicy in Cuba, priority will be placedon facilitating
the internal evolution of the country and supportfor the improvementof living
standardgor the Cubanpeopleboththroughbilateralcooperatioraswell asthrough
cooperatioron the EuropeariJnion level alwayssubjectto fully acceptedeuropean
regulations,promotedby Spain,regardingthe democraticclausein cooperation.

Secondof all is the Maghreb,Spanishcooperation'sareaof greatesinterestin
the Mediterranearand the Arab world given thatit is with this areain the north
of Africa closestto Spainthatwe sharewide-rangingandintensivepolitical, eco-
nomic and socio-culturalinterests.The stability of this regionis vital for both
Spainand Europeandajoint developmenstrategythat also addresseshe worri-
somephenomenorof migrationis thereforeessentialin the area ...

The Middle Eastis one of the focal points of greatestpotential instability in
the Mediterranearin light of the existingregionalconflicts andpolitical, economic
and social imbalances.In orderto establishstability throughoutthe regioniit is
necessaryo actively collaboratein the peaceprocessn which Spainis very much
involved. For Spainthis meansthat the PalestinianTerritories comprisethe only
programmecountry in the region. Consolidationof the peaceprocesswill also
entail a policy of cooperationwith neighbouringcountriesand especiallywith
Jordan,Lebanonand Egypt ... Sub-Saharafrica is the fourth area.

The selectionbasedon two regionaldivisionsis asfollows: in CentralAfrica
the programmecountrieswill be SenegalCapeVerde, GuineaBissau,Equatorial
Guineaand SaoTome;in southernAfrica the programmecountriesand principal
recipientsof our assistancere Mozambique Angola, Namibiaand SouthAfrica;
the latter being consideredh transitionalcountrywith the aim of consolidatingits
democracyand contributingto regional stability.

Asia representhe new challengefor Spanishforeign policy. Cooperationwill
collaboratein this effort concentratingts programmeson the Philippines,China
andVietnam ...

In the restof the countriesa seriesof horizontal training and technicalassis-
tanceprogrammeswill be implementedwith specialattentionto Southeasisia
in which a microcreditprogrammehasalsobeensetup in Bangladesh.

CentralandEasterrEurope.Spanishcooperatiorhasa dual objectivein Central
and EasternEurope: on the one handthe maintenanceof our commitmentwith
the Balkan peaceprocessand, on the other, supportfor the transition processes
underway in the restof Europe ...In the restof Centraland EasternEuropeour
action focuseson training and technical assistancgprogrammespaying special
attentionto reform and modernisatiorprocessesAs for the EuropeanUnion can-
didatecountries cooperatiorshallconcentraten supportingtheir adaptatiorefforts,
especiallythroughthe EuropeanUnion twinning programme.

(DSC-C,VII Leg., n. 147, pp. 4201-4203).



b) Defenceof humanrights, democracyandfundamentafreedoms

On 25 November2002 the Minister of Foreign Affairs, Mrs. PalacioVallelersundi,
appearingbefore the InternationalDevelopmentCooperationCommissionof the
Congressto report on the generallines of actiontakenby her Ministry in the area
of internationalcooperation stated:

"Cooperationpolicy forms partof Spanishforeign policy andis basedon the same
principlesandvaluesandalsodefendsthe sameinterests First of all we seekinter-

nationalrelationsbasedon Rule of Law andwe firmly believein the universality
of principles amongwhich specialmention should be made of the defenceand

advancemenbf humanrights but also the defenceand advancemenbf democ-
racy, Rule of Law, equality betweenmen and women and the marketeconomy.
Now, if we intendto be true to this conviction, theseprinciplesand fundamental
rights that figure in our Constitutionmust form an integral part of our external
actionmaking their universalitycompatiblewith respectfor andunderstandingf

cultural diversity. Spain, as part of its cooperationpolicy, wantsto seethe same
principlesand valuesdevelopin the countrieswith which we cooperateTo state
this in anotherway, Spainwishesfor othersthe samethat we havefoughtfor our-

selves,i.e. freedom,respectfor humanrights, democracy,Rule of Law, separa-
tion of Church and State, equality amongmen and women, a market economy,
free trade;everythingthat definesthe flag that we sharewith our EuropeanUnion

partners.The Governmenis of the view that claiming the universalapplicability

of theseprinciplesis not only an ethicaldemandstemmingfrom the radicalequal-

ity amongall men,but is alsoarequiremenfor developmentExperienceeaches
us that thereis not an exampleto be found of a developedcountry -althoughan

examplemay be found of one with a high per capitaincome -thatfails to respect
theseprinciples.In otherwords, from a selfishpoint of view if you permitme that

term - havementionedhe ethicalandvaluesissuesthatarefundamentat, there
is no betterinvestmenthaninvestingin democracyjn the organisatiorof a soci-

ety, in strengtheningnstitutions. The Government,in consonancevith this con-

cept, considersthat the defenceof humanrights is one of the sectoralpriorities

establishedn the Law of cooperatioraswell asin the MasterPlanfor Cooperation
2001-2004approvedand given a vote of confidenceby this House.Thereis no

doubtthat the aim of developmentssistances poverty reductionbut we are all

awarethat poverty is not rootedsolely in alack of growth, in low incomelevels.

Fortunately, during the courseof the last severalyears, a new concept
of internationalcooperationhas been spreadingand has beenconfirmedin the

MonterreyandJohannesburgummitsthat takeghe view that povertyis not fought
with the meretransferof assetswith the meretransferof capital. To rise out of

under-developmentne needsdemocracyandrespectfor humanrights as| stated
earlier.

(DSC-C, VIl Leg., n. 628, pp. 20548-20549).



On 10Decembe002,in its appearancbeforethe sameCommissiorof the Congress,
the Governmenteportedon the stanceheld by Spainwith respecto the importance
of humanrights in its cooperatiornrelationswith third States:

"The issueof humanrights is an absolutepriority in Spanishcooperation.This is
a point on which we all agree,not only asregardsSpanishcooperatiorbut also
in all of EuropeanUnion cooperatiorthatis mostly rooted inrespect foandcom-
pliancewith humanrights.

This is also stipulatedin our Law of Cooperation,our MasterPlan, not only
in the annualplan. In otherwords, humanrights form an essentiapart of devel-
opmentcooperation;they are a political imperative,a moral obligation and are
also an effective instrumentfor the defenceof personaldignity and are therefore
effective in the eradicationof poverty, of injustice and of inequality.

Whenwe speakof humanrights we are speakingof political freedoms of indi-
vidual freedoms;we are speakingof syndicatedfreedom, of freedomof educa-
tion, of freedomof religion, of freedomof opinion, freedomof choice. We are
speakingof all of the freedomsthat we know and of thosethat we fortunately
enjoy but we arealsotalking aboutanindependenjudiciary, afree market,of the
possibility of changinga governmentvith our vote; thingsthat arepossiblein our
countriesbut thatin othersarenot yet areality.

We are of the view thattheseprinciplesare universalvalues,an opinion sup-
portedby the United Nationsin its Universal Declarationof Human Rights and
also by other declarationsmade at the United Nationson civil rights, the inter-
nationalpactson civil andpolitical rights andeconomic,socialandculturalrights.

A large proportion of cooperationdevelopmentcould always be included as
humanrights. The right to education,everythingthat we do in education,is a
humanright; the right to health,the right to a home,in a broad sensewith those
internationalpacts.A large proportionof what we aredoingin cooperationjf not
all, fits within this generalapproachof personaldignity and,therefore respector
humanrights.

Specifically, Spanishcooperatioris preparinga strategyin the areaof Rule of
Law andthe strengtheningof democracy We have alreadydevelopeda strategy
in the areaof the environment,as we are all aware,and we are now proposing
this other strategyof SpanishCooperationin the areaof humanrights and Rule
of Law that entails sendingcoherentand reiteratedmessagesvith respectto the
community of beneficiary countries.In Latin America, of course,we are very
activein this area.In Latin Americawe aredoingalot of work in the areaof pub-
lic administrationreform andpolitical commitmentwith respectto humanrights.
At the May 2002 summit held in Madrid, the EuropeanUnion-Latin American
Summit, specific mentionwas madeof strengtheninglemocraticinstitutions and
Rule of Law, of protectingrespectfor humanrights, of fighting terrorism,of elim-
inatingracial discriminationandintoleranceandof promotingequalityamongmen
andwomenas a meansof combatingpoverty and achievingdevelopment.

... The specificissueof what happensn the caseof thosecountriesthat do



riot comply with respectfor humanrights was approachedWe found that, of the
29 countriesthat are a priority for Spanishcooperation four are not free accord-
ing to the classificationdone by FreedomHouse.Thesefour are Algeria, China,
EquatorialGuineaand Vietnam. Cuba, given specialconsiderationn our Master
Plan, would haveto be addedto this list. It is not a priority countryper sebut it
is a country that receivesspecial attentionfrom SpanishCooperationdespiteits
lack of freedom ...

If we speakof DAF funds we find that of the tenprinciple beneficiarycoun-
tries, only three are not free; the two alreadymentioned,China andAlgeria and
the otheris Kenya. Discussionshave focusedwithin the donorcommunity,and |
haveattendedvery thoroughdebatesat EuropeanUnion meetings,on the degree
to which assistancean be tied to strict compliancewith humanrights. This is a
debatein which thereare a greatmany interpretationsand 1understandhatthere
aredisagreementsl he conclusionreachedy manyis that making assistanceon-
ditional contributesto doubly punishingthe populationbecausehey alreadyhave
a burdento bearwith disrespecfor humanrights and the governmentthat they
haveto bearwithout also having an internationalcommunity holding back any
sortof assistanceThis would be tantamounto a doublepunishmenfor that pop-
ulation group. It is true that cooperationhas oftentimesbeenusedas an instru-
ment of change,as a pressurenstrumentand the resultshave beenmeagre.The
former governmentn Spainunderthe Socialistparty wantedto use cooperation
asan elementof pressuran EquatorialGuinea.Whatwasthe result?A large por-
tion of Spanishcooperatiorwas withdrawn and no significantadvancesverereg-
isteredin the areaof humanrights in Equatorial Guinea.In other words, using
cooperationas an elementof pressuremight work in somecasesbut in many it
doesnot. Thereis no directlink andthereforeassistanceannotbe strictly tied to
humanrights. One can, however,work in supportof humanrights in many ways
and over the long term. This is what we are doing in all of the countrieswe are
working in. In somewe are more effective suchas in Latin America, for exam-
ple, while in others thecaseis different asin Chinawhereour capacityfor social
or cultural penetrationis much more reducedbut the approachis the sameand|
believe that it is importantto maintainthis sameapproach.In this areawe are
doing alot of work in different sectors.1believethatit shouldbe highlightedthat
in the areaof humanrights it is importantto work in a broad-basedashionin
many sectors.

First of all in the consolidationof peacesubsequento war. In this senseSpain,
as a country, underthis Governmentand its predecessorhas clearly carried out
commendablevork in Central America that has beenrecognisedby all of the
CentralAmericancountriesandby the entire internationalcommunity. Secondof
all, humanrights in the strict sensehavebeenfosteredand defendedhroughcon-
ferencesmeetingsandawarenessieighteningsessionsThird of all, we are work-
ing on the modernisationand reform of the public administrationsbecausethe
training of public officials is vital in all sensedf humanrights violations are to
be avoided:police training, military training, customsandtax officerstraining, etc.



and alsomunicipalofficials,. This is an areain which SpanishCooperationin some
countries,especiallyin Latin America, is particularly important. Fourth of all,

through the strengtheningof non-governmentabrganisationsn thesecountries
and participationin civil society,an areain which we are also actively partici-
pating. In fifth place,we areworking in the reform and modernisatiorof thejus-

tice administrationwhich is a challengefor many countries.From Spainwe are
working on the modernisatiorof thejustice systemsin Nicaragua,Hondurasand
in Bolivia. We believethat it is essentialfor thejustice systemto operateprop-
erly if corruptionand humanrights violations areto be avoided.

And finally, we areinvolvedin avariety of otherissuesincluding the strength-
ening of political parties,supportfor electoralprocessessupportfor indigenous
communities decentralisatioprocessessupportfor two tradeunion programmes
being funded by the AECI togetherwith the two main Spanishtrade unions for
trade union strengtheningprogrammesthroughoutall of Latin America and in
otherareassuchasPalestinefor example.You askme for my assessmerdf what
we are doing. | think that this is the priority areain which we are operating,in
which we are completely committed. We are awareof the limitations that exist
dueto the political regimesin certaincountriesbut we areworking overthelong
termin benefitof individuals".

(DSC-C, VIl Leg., n. 658, pp. 21381-21383).

c) Control of illegal immigration

The SecretaryGeneralbf the SpanishinternationalCooperatiorAgency,Mr. Rodriguez-
Pongay Salamancajn his 15 October2002 appearancdefore the International
DevelopmeniCooperationCommissionof the Congresdo respondto a questionon

the consequencethat the proposalannounceddy the Presidentof the Government
to restrict cooperationwith countriesthat failed to control illegal immigration was
going to have on Spanishdevelopmentooperatiorpolicy, stated:

"This is animportantsubjectforming partof awide-rangingreflectionthatincludes
input from the Presidentof the Governmenthimselfon illegal immigration, the
situationsit causesandthe responsibilityof the governmentf the countriesthat
thesepeoplearecomingfrom. They arein a desperateituationthat, unfortunately,
only too frequentlyleadsthemto their death.Thereis, therefore aninitial assume-
tion of responsibilitythat should be assumedoy the officials of thosecountries
from which illegal immigrantscome ...Secondof all, part of the responsibility
is obviously oursandthereis now doubtthatthe Governmentssumeds respon-
sibility andraisestheseissueshothwith respecto immigrationaswell asto devel-
opmentcooperationThereis anissueyet to be resolved however,thatforms part
of the debateconfrontedwith increasedrequencyby our societyandthatis legal
or illegal immigrationandits link to developmentlt is true thatimmigration con-
tributesto developmentWe Spaniardsknow this very well becauseour emigra-
tion abroadcontributedsignificantly to the developmenbf Spain.This is true not
only dueto the frequentlycommentedemittancesentby emigrantsbackto their



home countriesbut also thanksto the acquisitionof new technicaltraining, ways
of working, etc.

... Morocco.Herel mustmakea distinctionregardingwhatis consideredoop-
erationwith governmentsandwhatis cooperatiorthroughotherchannelsbecause
if the Governmenbf a country, whetherthatbe Morocco or any other, maintains
a certainattitude it could be very difficulty to establishcooperation.Let's look at
the specific caseof Morocco. In the year 2001, for example,the inter-university
cooperationprogrammecould not be executedfor the simple reason thathe
Moroccanauthoritiesdid notwantto call ameetingof the commissionspecifically
setup for thatprogrammelt is very difficult to hold a meetingon a bilateral coop-
erationprogrammewith agovernmenif thatgovernment refuset® evensit down
atthetable.l am afraidthatin 2002 someof the governmento governmenbilat-
eral cooperatiorprogrammeswith Morocco are going to meetwith the samefate
makingthemimpossibleto execute The caseis differentwith othertypesof coop-
erationthat can directly benefita significantproportionof the Moroccanpopula-
tion. In the specific caseof Morocco we have optedto uphold, in 'businessas
usual'mode,the subsidiesor SpanishNGOsworking there.What| am sayingis
that the governmento governmentpolicy doesnot necessarilyhaveto affectthe
AECI subsidiesgrantedto SpanishNGOs working in Morocco in benefitof the
Moroccanpopulation ...

Anotherissueis the existenceof di culties on the governmento government
level, one of which could be illegal immigration. The resultof this could be that
someof the bilateralprogrammesagreedo, setup andbudgetednay notbeimple-
mented.lt is alsotrue thatwhenwe hear thePresidenof the Governmenbr other
institutionstalk aboutthe link betweencooperationand immigration, they arenot
necessarilyspeakingaboutdevelopmentooperationThereare many otherchan-
nels of cooperationbetweengovernmentspf cooperationin the United Nations
system,bilateral cooperationeconomiccooperation;,channelsthat are not neces-
sarily developmentooperation.This meansthat political signalscan be sentto
the governmentn questioncommunicatingthe needto approacha certainprob-
lem, aproblemthatis oursbut thatfirst andforemostis aproblemof theirsbecause,
for whateverthe reason thereare citizensfrom that country that haveto abandon
the country underterrible conditionsand, in many casesonly to ultimately lose
their lives which makesfor a sadstateof affairs".

(DSC-C, VIl Leg., n. 586, p. 19125).

2. Assistanceto Developing Countries

a) Latin America

On 3 June2002the Secretaryof Statefor InternationalCooperatiorandLatin America,
Mr. CortesMartin, appearingoeforethe Senatd_atin AmericanAffairs Commission
to reporton the Summitheld in Madrid betweenthe EuropeanJnion, Latin America
andthe Caribbean stated:



"First of all, two importantresults have clearly beenachievedon the political
front. On the one handthe firm commitmentto combatterrorism and narcotics
trafficking by strengthening-ooperatiormechanism&monggovernmentsand,on
the otherhand,the strengtheningf bi-regionaldialoguethroughthe mediationof
internationalfora, especiallythe United Nations.

Secondof all, the economicandcommercialfront is wherethe mostsignificant
advanceshavebeenmadein comparisonwith the situationasit stoodin Juneof
1999 when the first Summit was held in Rio de Janeiro.On the one hand, the
entry into force of the agreementvith Mexico thathashad a very positiveimpact
on the tradeflows betweenthis country andthe Europeannion and,on the other
hand -and this is undoubtedlya very relevantissue-, the conclusionof the
AssociationAgreementwith Chile ...

As concernsMercosur,we havewitnessedadvancesn the negotiationsto the
point at which the political and cooperationchaptersas well astradefacilitation
are practically concluded.Moreover, it was agreedto continuetrade negotiations
with a ministerial level meetingin July which translatesinto strongsupportfor
negotiationdespitethe adversecircumstancesausedy the situationin Argentina.

With respecto CentralAmericaandthe AndeanCommunityof Nations,awin-
dow to the eventualnegotiationof associatioragreementsvith theseregionshas
beenopened.In the meantime political and cooperatiordialogueagreementsre
being negotiatedbut cooperationin the areaof trade, investmentand economic
relationshasbeendeepened.

'(I' 12inish with a review of the different geographicalareasin this economic
aspect,specialmention should be made of the decisiontaken by the Caribbean
countriestogetherwith thoseof Pacific Asia and the Caribbeanof initiating in
Septembenegotiationsor economicassociatiorwith the European Uniomwithin
the Cotonouframework.

,(And finally, in the third area,thatof cooperationnew elementof interestwere
alsofeatured.First of all the ALIS Programmefor the developmenbf the infor-
mation society ...

In the areaof educationthat was paid particularattentionat the summit, spe-
cial mentionshouldbe madeof the new scholarshigprogrammeknown asALBAN.
This programmewas tabled by the External Affairs CommissioneMr. Patten
within the frameworkof the cultural forum held simultaneouslywith the summit
that broughttogetherfoundationsandcultural entitiesfrom a numberof European
and American countries.The programmeincluded the funding of 3,900 scholar-
shipsfor post graduatestudies75 million eurosof which would be paid for by
the Commissionand 38 million eurosby the Europeanuniversitiesparticipating
in the programme.

In my view this is a milestonethat shouldbe underscoredecausst is going
to provide significant impetusto cooperationin the areaof educationbetween
EuropeandAmericanandis going to permit high level training of post-graduate



Latin Americanstudentghusproviding aboostto developmengssistancén those
countriesandhelpingto overcomea practically exclusiverelationshipin this area
with the United States.

(...)

It is alsoimportantto mentionthe supportthatthe summitlent to the 2002-2004
action plan asregardshighereducationwith the aim of improving the quality of
instruction and facilitating mobility on the part of students.

The meetingconcludedoy statingthatthe Il EuropearlJnion - Latin American
andCaribbeanrSummitwasheld at atime whenthe internationalenvironment was
not the mostfavourable.On both sidesof the Atlantic subsequento the economic
crisis that has spreadas a result of the Septemberlith attackshasled to hard
timesin severalLatin Americancountries ...an examplebeing the situationin
Venezuelasuffering a grave crisis in April, the interruption of the peaceprocess
and an electoralclimate very much affectedby the terroristviolencein Colombia
or the deepcrisis sufferedby Argentina,all addedto Europe'sconcernfor enlarge-
ment and the electionsthat will be held over the next few monthsin several
EuropeanUnion countries.

This generalpanoramadid not paint a very favourablepicture for the celebra-
tion of the Summit. The Madrid Summitdid, however,featurea very high level
of participationand producedconcreteappreciableesultsand was assessegery
highly by both the participantsand, in generalterms,by the mediaandthe results
obtained.

The schedulingof the next meetingto be held in Mexico in 2004 is a guaran-
tee of the continuanceof this processof establishingand consolidatingthe bi-
regional association.

()"
(DSS-C,VII Leg., n. 295, pp. 3-5).

b) The Mediterranean

On 5 December2001 the Minister of ForeignAffairs Mr. Piquei Camps,appearing
before the SenateForeignAffairs Commissionto respondto a parliamentaryques-
tion on measureso be takento fosterbetterrelationsandcollaborationwith Morocco
stated:

"... Moroccois the numberone countryin the world when it comesto Spanish
cooperationfunds, over and aboveany Latin Americancountryincluding Peru. It
was not in vain that Morocco signedwith Spain -in 1997 if my memory serves
me correctly - a financial protocol the total of which is the highestof all finan-
cial protocolsthat Spain has ever signedwith any other country in the world,
including China.

ForMorocco, Spainis its numbertwo tradingpartner.We arecurrently,together
with France,the top investorsin the area.Nearly onethousandSpanishfirms are
operatingin Morocco. We have presentedvery ambitious gas projects off the



Moroccancoastthat the Moroccangovernmenthasyet to respondto. We have
offered a specific developmeniplan for the northerndistricts that are startingto
developwith some specific projects.From a cultural perspectiveno othercoun-
try in the world hasasmany Cervantednstitute CentresasMorocco; five arecur-
rently in operation.There are approximately12 Spanish-runeducationalcentres
providing an educationfor thousand®f Moroccanboys andgirls. And 1could go
on citing many further examples.

Thereis no other country in the world - outside of the EuropeanUnion, of
course -thathassucha closeand deeprelationshipwith SpainasMorocco ...

1am not going to deny that there are problems.We have a problemwith ille-
gal immigration that we havelaid out on the table, especiallyin the mostcrucial
moments.We have problemswith narcotic drug trafficking. We had a problem
with animpassen reachinga fishing agreemenbetweenthe EuropeanUnion and
Morocco. 1am not going to deny that there are problems".

(DSS-C,VI Leg., n. 219, p. 20).

On 4 February2002the Governmentjn reply to a Parliamentaryguestionon human-

itarian assistance provisiona light of the precarioussituationfacing the Saharawi
people,reportedthe following:

"SpanishGovernmenassistancéor the Saharawpeople the beneficiarieof which
are almostexclusivelythe Saharawirefugeediving in the Tinduf camps(Algeria)
are channelledvia the SpanishinternationalCooperationAgency (AECI) carry-
ing out a numberof different initiatives:

- Emergencyfood and humanitarianassistance.
- Subsidiesand assistancdor study scholarshipghroughNon Governmental
Organisations.

- Development(NGDO) awardedwithin the framework of AECI calls for
projects.

It is alsoimportantto highlight the contributionsmadeto the UNHCR mostly ear-
markedfor its refugeerepatriationprogramme.

In additionto this assistancepverthe last severalyearsand specifically since
1995,therehasbeena significantincreasdan decentralisecdooperationnitiatives

with Saharawirefugeesby the autonomouscommunities,regional councils and
town halls.

& 3ernmentprevisionsf0r the year 2002 are to continuewith this assistance
at the samelevel aspreviousyearsalthoughwith respecto NGDO subsidieswe
will have to wait until the presentatiorof their projectsin next year'scall for
projects".

(BOCG-Congreso.DYII Leg., n. 298, p. 579).



c) Sub-Saharanfrica

On 18 December2001 the Secretaryof Statefor ForeignAffairs Mr. Nadal Segala,
appearingeforethe ForeignAffairs Commissionof the Congresdo reporton Spain's
supportfor the democratictransitionin Equatorial Guinea, stated:

"The Governmenhasbeenkeepingvery closewatch on the recentdevelopments
in EquatorialGuineaand, atthe sametime, hasmadea concerteddiplomatic effort
to promotedemocracyand humanrights in that country thatis consideredo be
of strategicinterestfor foreign policy in Sub-SaharaAfrica. The advancemenof
democracyand humanrights hasbecome,in and of itself, one of the main axes
of Spanishcooperationpolicy in EquatorialGuinea.Despitethe fact that the dis-
covery and drilling of ricb Guineanoil and gas wells has once again shifted
Equatorial Guinea'straditional dependencen the outside world, the Spanish
Government'scommitmentto the advancemenodf democracyand humanrights
hasonly grown. Today EquatorialGuineais, in fact, the numberfour producerof
oil in Sub-Saharam\frica. Its per capitaincome hasincreasefive-fold over the
last four yearsfrom approximately270 dollarsin 1998to 1,400dollarsin 2001.
Thus, Equatorial Guineais no longer considereda memberof the group of least
developedcountriesand now forms part of the middle income countrieswith a
developingeconomy.Many seriouspolitical, economicand social problemsdo
persist,however,andif they are not resolvedthey could very likely be a stum-
bling block to the integratedand sustainabledevelopmenbf Equatorial Guinea.
I(D r?ng the courseof the lasttwo yearsthe Governmeninaintaineda fluid, crit-
ical but constructivedialoguewith the Governmentof Equatorial Guineain the
areaof democracyand humanrights. High level bilateral contactshave been
intensifiedduring this period,increasingthe numberof visits from representatives
of both governmentsDuring thesemeetingsthe SpanishGovernmenhasalways
shownits willingnessto collaboratewith the GuineanGovernmenin the new con-
text of the bilateralrelationship.Conversationhaveindicatedthat therearethree
fundamentalobjectives sharedby the two governments:the first is to foster
EquatorialGuinea'sfull membershign the internationalcommunity. The second
is to strengthenthe institutional framework as the fundamentaltool by which to
bolsterlegal securityand guaranteeespectfor humanrights making headwayin
the democraticprocess.The third is to work so that oil revenuegeally help with
the moderrrisationof the country and filter down to the citizensimproving their
level of well being and income. The SpanishGovernmentis willing to lend
EquatorialGuineathe necessanassistanceao achievetheseobjectives.
EDS)C-C,VII Leg., n. 405, pp. 13196-13197).

d) Middle East

On 10 October2002 the Government,in responseto a parliamentaryguestionon
provisionsmadefor increasedcooperationin the developmenbf the Palestinianter-



ritories to palliate the destructioncausedduring the military occupationof suchter-
ritories by the Israeli army, reported:

"The PalestinianTerritoriesare a Middle Eastpriority countryin the MasterPlan
of SpanishCooperation2001-2004.Since 1994 cooperatiorwith the Palestinian
Territorieshasbeenbasedon the Memorandumof Understandingon Scientific,
Technical,Cultural and EducationalCooperation(Tunisia, 29 July 1994).The Ill
Spanish-Palestiniadoint CooperationCommitteewasheldin Gazaon 5 February
1997.The Monitoring Committeewas held in Madrid in July 1999 and prepara-
tions for the IV Joint Committeehave beemunderway for more thana yearnow
andwill be held as soonas circumstancepermit.

In the meantime fundingis still being provided (2001 budget)to projectsthat
are the extensionof programmesapprovedat the Ill Joint Committeegiven the
satisfactoryprogressof the execution.However,the graveworseningof the cur-
rent situation, the humanitariancrisis and the destructionof infrastructureshas
calledfor are-thinking of how to earmarkfunds budgetedfor 2002.

The developmenbver the shortand middle term of eventsin the Palestinian
Territoriesis affecting a numberof complex factors: the domesticpolicy of the
Israeli Governmentthe political stancetakenby the PalestiniarNationalAuthority,
the influence of the Governmenibf the United Statesthe capacityfor action by
the EuropeanUnion, etc. In short, this is an issue of national and international
politics that extendsbeyondthe scopeof action and even the capacity of the
SpanishinternationalCooperationAgency (AECI) and of Non Governmental
DevelopmentOrganisationgNGDOs) that are operatingin the region. Moreover,
the possibility of implementingcooperatioractivitiesin the PalestiniarTerritories
and, more specifically, the reconstructiorof destroyednfrastructuresand houses
is now totally conditionedby the above mentionedfactors and by the action of
the Governmenibf Israel.

(..)"
(BOCG-Congreso.DYII Leg., n. 419, pp. 74-75).

e) Asia

On 15 October2002the SecretaryGeneralof the SpanishinternationalCooperation
Agency Mr. Rodrfguez-Pongay Salamancaappearingbefore the International
DevelopmentCooperationCommissionof the Congressto report on the activities
carriedout andenvisionedo dealwith the humanitariarcrisis unfoldingin Afghanistan
and Pakistan,stated:

"... The situation in Afghanistanand Pakistanwas completely unexpectedand
wasthereforenot at all envisionedin our budget,in the Spanishcooperatiormas-
ter plan or in the annualplan. It was a completelyunexpectedsituationthat we
hadto reactto in an urgentand expedientway. We were able to reactand in a
mannerthatwasoverand aboveinitial previsionsbecauseas! said, this is a geo-
graphicalareain which Spanishcooperationhasnot traditionally beenpresent;a
region that has no particular historical, linguistic or political ties with Spain.



However, in light of a situationthat required significant humanitarianattention,
SpainrespondedWhen 1 say Spainl am not referring only to the AECI but also
to the NGOs, autonomouscommunitiesand individual donationsthat, through

campaignsorganisedby someNGOs, contributedpersonallywith their money".
(DSC-C, VIl Leg., n. 586, pp. 19113-19114).

f) Oceania

The Government,in responseo a questionposedin the Senateregardingthe rea-
sonswhy it proposedo reducethe assistancehat the EuropeanUnion promisedto
EastTimor at the Donors' Summit held in December2001 in Oslo, as well asthe
stepstakenby the Governmentat the BarcelonaSummitto rectify the decisiontaken
by the EuropeanUnion to cut assistanceén half, stated:

"The EuropeanCommissionhas recently approvedits cooperationstrategyfor
EastTimor settingout the EuropeanUnion's financial commitmentsfor the next
four years.The cooperatiorprogrammeshall focus on two priority sectors:health
and rural development.n February2002 the Commissionpresenteda coopera-
tion strategydocumenton East Timor that significantly reducedfunding for the
2002-2004period. The initial total foreseenin the strategyfor the nexttwo-year
period was 47 million euros.The annualdistribution was 28 million eurosfor
2002, 7 million eurosfor 2003,6 million eurosfor 2004,5 million eurosfor 2005
and4 million eurosfor 2006.The SpanishPresidencyf the Council of the European
Union repeatedlyexpressedts concernover the drastic reduction of assistance
highlighting at a numberof different Community meetingsthe enormouschal-
lengesthat the new Statewould be facing. EastTimor is one of the world's poor-
estnations: its incomelevels are extremelylow andits dependencen the donor
communityis infinitely higherthanthat of otherdevelopingcountriesin theregion.
Moreover,it is anemergingStatethatmustundertakean arduousprocessof recon-
struction and faces enormousbasic infrastructureneedsand is in an extremely
fragile economic,social and institutional situation. It thereforerequiresa very
large financial commitmentfrom the internationalcommunity. And finally the
EuropeanCommission,mostly at the initiative of Spain and Portugal,increased
the volume of assistancéy 5 million eurosduring the courseof the period cov-
eredby the abovementionedstrategy".
(BOCG-Senado.l\VIl Leg., n. 473, pp. 6-7).

XIl.  INTERNATIONAL ORGANISATIONS

1. United Nations

In responséo aparliamentarygquestionon the financial situationof the United Nations,
the Government,on 26 January2002, reportedto Congressabout Spain'sposition
alongsidethat of the othermembersof the EuropeanUnion:



“(..))

The latestfigures available(through 30 Septemberjre alarming:

1. 3,094 million dollarsin backand unpaiddues(consolidatedrom the three
budgets:ordinary, peacekeepingperationsand tribunals).

2. Some specialisedagencieslike UNRWA (UN Relief Works Agency) or
INSTRAW (InternationalResearctandTraining Institutefor the Advancement
of Women) suffer from a lack of funding endangeringheir operationpast
next 31December.Urgentvoluntary contributionsare requestedor these.

3. As for Peacekeepin@perationsthe needsareon therise (2,100million dol-
lars for the currentfiscal year, 1,7000f which are earmarkedor only four
missions).Situationsare in a constantstateof changein this chapterandit
is possiblethat final figures may be everhigherthan initial estimates.

4. Sixty-one percentof the unpaiddues, 1,887 million dollars, correspondo

the United States.As regardsthe ordinary budget, that percentagds 81
percent.

To confrontthe financial crisis facing the Organisationthe EU hasproposeda set
of measureshat, althoughsimple, areimportant:first of all, the countriesin arrears
should presenta plan by which to comply with their financial duties as soon as
possible.Secondbf all, anew quotasharingsystemshouldbe devisedthatreduces
or eliminatesthe currentdistortions. Moreover, the permanentmembersof the
Security Council should takeon their specialresponsibilitiesby paying a greater
share,especiallyasregardsthe Peacekeepinilissions.

Spain,togetherwith the restof the EU, defendsthe basiccriteria of ability to
pay in the determinationof each state'squotaincluding specialreductionsfor
developingStates.At any rate, paymentof duesis an elementaryobligation of
Statesand they should be paid fully, on time and should not be subjectto any
conditioning factors".

(BOCG-Congreso.DVIl Leg., n. 125,p. 275).

2. North Atlantic Treaty Organisation

a) Enlargement

In responsdo a parliamentaryquestion,the Secretaryof Statefor ForeignAffairs,
Mr. Nadal Segalareferredin the Congresspn 23 May 2001, to the stancetakenby
the Governmentegardingthe enlargemenbf the Atlantic Alliance:

"The Government'stance withrespecto the enlargemenbf the Atlantic Alliance
is basedon a dual principle. On the one hand, on our firm commitmentto the
opendoor principle, i.e. sayingyes to enlargemento the degreethat candidate
countriescomply with establishedrequirementsand, on the other hand, the
Government'gposition regardingthis enlargemenprocessis also rooted in the
principle thatthis is a processhasedon the consensu®f Alliance Member States
andthatthis consensugprocesamustthereforebe supportedThe developmenand



constructionof that consensuss the task that we presentlyhave before us. We
find ourselvesat the commencemendf a reflection process.The PragueSummit,
forum of debateon theseissues,will be heldin Novemberof nextyearand| can
tell you that for the time being all options are still open; rangingfrom denying
entry to all candidatego admitting all nine and a numberof intermediateposi-
tionsaswell ...

Spainhastakenthe view thatenlargemenshouldcontributeto increasedsecu-
rity throughoutthe continent.l know thatthis is a very generalprinciple but it is
absolutelybasicand sharedby all.

(DSC-C, VIl Leg., n. 234, p. 7040).

b) Relationsbetweenthe EuropeanUnion andNATO

The Secretaryof Statefor EuropeanAffairs Mr. de Miguel y Egea,in an appearance
before the SenateForeignAffairs Commissionon 18 June 2001 to respondto sev-
eral questionsyeferredto the stancetakenby the SpanishGovernmentregardingthe
developmenbf a Europeardefencesystemindependenof the North Atlantic Treaty
Organisation:

The effortsbeingmadeby the SpanishGovernmentndthe restof the European
Union partnersparticipatingin the constructionof the CommonEuropeanSecurity
and DefencePolicy (ESDP) are not aimed at constructinga Europeandefence
independenbf the North Atlantic Treaty Organisation.Collective defenceshall
remain under the auspicesof the Alliance and crisis managemenand in those
casesin which NATO as such doesot feel committed,action could he takenby
the EuropeanUnion. The decisionsadoptedat the EuropeanCouncilsof Cologne,
Helsinki, Feiraand Nice focusedon providing the EuropeanUnion with the nec-
essaryresourcedo fully carry its weightin the internationalarenaand assumets
responsibilitiesasregardscrises,addingto the instrumentsalreadyavailableto it
a decisiontaking capacityto reactwithin the scopeof civil managemenand mil-
itary crisis. In responsdo any given crisis, therefore,the EuropeanUnion's spe-
cialty lies in its ability to mobilise a wide array of both civilian and military
resourceggiving it a global capacityfor crisis managemenand conflict preven-
tion at the serviceof CommonForeignand Security Policy.

With the developmenbf this autonomouslecisiontaking capacitywhenNATO
decidesnot to intervene,the EuropeanUnion shall be made capableof partici-
patingin a whole rangeof PetersburgVlissionsas definedin Article 17.2 of the
EuropearUnion Treaty: humanitariarandrescuemissions,peacekeepingissions
and missionsinvolving combatforcesfor crisis managemenand peacerestora-
tion initiatives.

Thus, the developmentof thesecapacitiesdoes not entail the creationof a
Europeanarmy. In the caseof Statesthat are membersof both the Alliance and
the EuropeanUnion, NATO continuesto be the cornerstonef collective defence



andwill continueto play a vitalrole in crisis managementThe EuropeanUnion's
military capacitieswill thusbe madefully compatiblewith andcomplementarto

the commitmentsmade within the NATO framework. The developmentof a
Common EuropeanSecurity and DefencePolicy contributesto the vitality of a
renewedtransatlantidink. Said developmentranslatesnto true strategiccollab-

oration betweenNATO andthe EuropeanUnion in crisis managementespecting
the decisiontaking autonomyof both organisations.

With a view to assuringthe coordinationbetweenNATO and the European
Union regardingtheseissues,negotiationsare underway betweenthe two organ-
isationsregardingthe termsandmodesof acces®f the EuropeanUnion to NATO
military resourcesand capacitiesso as to avoid unnecessaryuplication on the
partof oneor the otherorganisatiorof capacitieghat areboth scarceandexpensive.

The EuropeanUnion will also be provided with modesof accessto NATO
approaclcapacitieswithin the frameworkof the operationgun by the EU to assure
coherencybetweenthe defenceapproachreview mechanismsf the two organi-
sations.Theseagreementsre vital if one expectsto be abletalk aboutthe oper-
ability of the EuropeanUnion's crisis managementapacity.

Spainhopesto concludethis processas quickly as possibleandwe therefore
contributeto the efforts being madein an attemptto dissipatethe misgivingsthat
Turkey still harbourgowardsthe EuropearCommonForeignSecurityandDefence
Policy andto promptthe new United Statesgovernmento give its wholehearted
supportto the conclusionof said agreements".

(DSS-C,VII Leg., n. 151, pp. 16-17).

3. WesternEuropeanUnion

a) Relationsbetweenthe EuropeanUnion andthe WesternEuropeanUnion

In a 15 February2001 appearancdefore the EuropeanUnion Joint Committeeto
report on the situation of the institutions, operationsand personnelof the Western
EuropeanUnion (WEU) in the EuropeanUnion, the Minister of ForeignAffairs Mr.

Piquei Camps,stated:

"On 13 Novembetrthe Ministerial Council of the WEU, underthe FrenchPresidency
of the WesternEuropeanUnion and the EuropeanUnion, was held in Marseille
to bring an endto the organisationasit had existedup to then. Stepswere taken
towardswhatwill be, subsequentb abrief transitionalphase an organisatiorwith
a new structurethat simply maintainswhathavebeenreferredto asresidualfunc-
tions that will be the minimum level functions allowing the treaty amendedin
Brusselsin 1955 to remainin force ... Marseille markedthe end of a 16-year
processof the WesternEuropeanUnion coincidingwith the transferof its head-
guartersfrom London to Brussels,reactivatingan organisationcreated52 years
ago andthat had found itself in a lethargic state,with a view to making it the
embryoof a future Europeandefenceorganisation.



In light of the balancesheetof the allied interventionin Kosovo, it is clearthat
thereactivationandoperationadevelopmengefforts madewith respecto the organ-
isationin the middle of the 80's and beginning of the 90's failed to provide for
the consolidationof the WEU as an effective Europeandefenceinstrument.lt is
no lesstrue, however,that the experienceaccumulatediuring the courseof these
last 16 yearshasbeenextremelyuseful for the developmenbf a Europeancom-
mon foreign securityand defencepolicy, known asthe ESDPwithin the European
Union itself. The acquisthat the WEU is going to provide to the Union is there-
fore very important.

... TheWEU is transformedbecausehe ideabehindits revitalisationbecame
outdatedand was overtakenby otherevents.

I(D r)ing the courseof all of theseyears,collective defencehas continuedto be
firmly anchoredn NATO asthe principal defenceinstrumentof its members ...
Another determiningfactor is the participationof 28 countriesin the WEU with
heterogeneousterestsand different statutes.

Insteadof developingthe WEU's capacitiesjt wasdecidedto fosterthemwithin
the Union, incorporatingin the EuropeanUnion thosefunctions of the Western
EuropeanUnion thatwould allow the Union to assumets responsibilitiesn what
are known as PetersburgVlissions.

I(n J)uly 2000 the WEU functionsthat were to be transferredto the European
Union weredefined.What will remainarethe so calledresidualfunctionsasthey
were namedat the Marseille Ministerial Council held in November2000 by the
ten Member Statesin the so called transitionplan that broughtto a close certain
responsibilitiesand structuresthat were incumbentupon the WesternEuropean
Union. Marseillebore witnessto the end of the WEU's responsibilitiesn the area
of crisis managementhat were conferredby the Treaty of Amsterdam Theresid-
ual organisatiorshall only managewith minimum possibleexpenditurethe oblig-
ationsderivedfrom the BrusselsTreaty specificallyamendingthe mutual defence
obligationprovidedfor in Article 5, relationswith the ParliamentaryAssemblyof
the WesternEuropeanUnion which is foundin Article 11land attendto budgetary
obligations,especiallythe paymentof retirementpensions.

In Marseillethe minimum structuregprovidedfor in the transitionschemewere
alsoapprovedWEU personnelvould be strictly reducedo 29 officials that would
keepa secretaria@float and would attendto the work of the PermanenCouncil
that is representect the Ambassadotevel andthatwill continueto meetwith a
frequencyto be determinedby each Presidenclgasedon need.

'(I' e)WesternEuropearUnion Commandwill remainin operationuntil the new
EuropeanUnion Commandis declaredoperational. The WEU will continueto
play a rolein the exchangeof points of view and also in rapprochemenin the
areaof Europeansecurity throughits ParliamentaryAssembly comprisedof 28
countriesthat, as 1 alreadymentioned,in one way or anotherand with differing



statusbelongto the organisation.The Assemblyis the only institution at which
the membersof the national parliamentsof these28 countries meebn a regular
basis.

Europeancooperationas regardsarmamentswill developwithin the scopeof
the WEU. This is the caseof the WesternEuropeanarmamentsrganisationand
the WesternEuropeanarmamentgroup but theseare decisionsthat will be sub-
ject to periodicrevisionsdueto the plansto revampEuropeanarmamenirgani-
sationsand fora bearingwitnessto the changeshat, as we all know, are taking
placein the Europeandefenceindustry.

The Marseille Ministerial Council of the WesternEuropeanUnion echoed
the sameinterestshown by the EuropeanUnion in assumingcertainfunctions of
the organisationan issuethat was given the go-aheadThis desirevoiced by the
EuropearlJnion wasreiteratedatthe Nice Councilwhereanagreementvasreached
on the creationof a satellite centreand a security studiesinstitnte functioning as
an agencyandthatincorporateghe necessarglementsof the currentWEU struc-
tures.This refersto the WEU satellitecentrein Torrejonde Ardoz andthe Institute
for Security Studiesthatthe WEU hasin Paris.

Over the next severalmonthsthe natureand functions of the futnre agencies
should be defined so that the GeneralAffairs Council, madeup of the Foreign
Affairs Ministers, may adoptjoint action. The definitive conversionof the two
centresin an agencyis foreseenby the end of this year oncethe currenttransi-
tion period hascometo a close".

(DSCG-ComisioneMixtas, VII Leg.,n. 77, pp. 579-581).

X1, EUROPEANUNION

1. Enlargement

Given that we are considerablybehindin our relationswith the majority of the can-
didate countriewith which we only establishedliplomaticrelationsin 1977 dueto
world eventsand historic, geographicalnd social distance,Spainhasdrawn up an
enlargemenframework plarknown asthe "Frameworkplanfor the EuropeanJnion
candidatecountries,2001-2004".The guidelinesof this plan were outlined by the
Secretaryof Statefor EuropeanAffairs, Mr. de Miguel y Egea,before the Foreign
Affairs Commissionof the Congresson 12 February2002:

"The enlargemenframeworkplan consistsof an introduction and four chapters.
The introduction essentiallyunderscoreshe importancethat Spain attributesto

enlargementind Your Honoursare well awarethat this is one of the fundamen-
tal points of our Presidencyof the Union. Mention is also madeof the dimension
of this new enlargementof the statusof our bilateral relationswith the countries
concernedas well asthe opportunitythatthis entire processepresentgor Spain.
In the main bodyof the frameworkplan thereis a descriptionof the objectives
establishedaindthe instrumentghat Spainproposedo apply in this respectThese



two chaptersalsoincludean analysisof eachoneof the different sectorsdentified

that are coordinatedby the respectiveministerial departmentsn orderto give

impetusto our relationswith ourfuture partnersin an effectiveandexpedientman-

ner. Thesesectorsare: political, security,defencejustice andinterior, trade,trans-
port and communication,scienceand technology,fishery, labour, free movement
of the work force, environment,energy,culture, educationand language.

... The frameworkplan pursuesthree main objectives:the first is to support
the Government'sdecidedbacking for the enlargemenbof the EuropeanUnion
putting strategictrustin the future of the candidatecountriesandfor our country.
The secondis to seekto intensify our bilateral relationswith the twelve future
membersof the EuropeanUnion - | am referring to the ten that are alreadyon
the list to completetheir negotiationsplus Romaniaand Bulgariathat are candi-
datecountriesstill immersedin the negotiationprocess-. We are seekingto fos-
ter the greatestpossiblemutual awarenessand to take greateradvantageof the
future potentialof our bilateralrelationsby makinga concerteceffort to disseminate
the image of the reality of Spaintoday as a modernand dynamic country that
wields internationalweight, encouragingthe mutual benefits of our productive
complementaritywith the candidatecountriesandthe investmenpossibilitiesthey
offer while at the sametime taking full advantageof the interestexpressedn
Spanishculture andlanguageand spreadingas far and wide aspossiblethe scope
of our bilateralrelationsto new sectorssuchastransport,environmentagriculture,
judicial andpolice cooperatioror migrationpolicy. Thethird goalis that of fostering
convergencef opinion with the candidatecountriesasregardshe importantissues
of the EuropeanUnion in orderto guaranteefuture agreemeniand defenceof
mutual interests.Theseare, as| mentioned,the three overarchingobjectives.

The more specific objectivesare asfollows: first the political objectives.Here
we are seekingto createcommonnetworksof interestby intensifying the fabric
of the political relationsbetweenSpain and eachone of the enlargementandi-
datecountries.The aim is alsoto work doubly hardto disseminaten the candi-
date countriesthe stancetakenby Spainthat, from a political standpoint,is one
of the mostfirm whenit comesto enlargingEuropean constructioandto finish
updatingand disseminatingthe image of Spaintoday in eachand every one of
the enlargementandidatecountries Anotherspecificobjectivefocuseson defence
and security.In this senseit is particularlyimportantto developthe relationsthat
our country hasin this areaswith the future membersof the EuropeanUnion in
consonancevith the schemedevelopeddy the Ministry of Defence,especiallyvia
the joint Defence Committees.Another specific objective in that of justice and
home affairs, an areato which Spain gives particularimportance.We are quite
aware of the difficulties facing thesecountriesin the areaof justice and home
affairs and the aim is to developa commonareaof freedom, security andjustice
sharingpriorities, regulationsand cooperationinstruments.Thereis alsothe area
of traderelationsandit wasthe StateSecretariafor Commercethat was the first
Governmentdepartmento take note of the challengeposedby enlargementaind
draw up a first and secondedition of a plan of action.



(...)

As concernsthe rest of the Community policies, infrastructures transport,
telecommunicationsscienceand technology, agriculture, fisheries, labour, free
movementof workers, environmentand nuclearenergy,there are sectionsfocus-
ing on thesespecific objectivesand on everythingrelatingto socio-cultural,edu-
cationalandlinguistic affairs that areintimately relatedwith the promotionof the
Spanishlanguage.In orderto achievetheseobjectives,the frameworkplan enu-
meratesa seriesof specific instrumentsand initiatives. First of all we havethe
political-institutionalinstrumentsAs | havealreadymentioned the strengthening
of bilateralrelationsandthe establishmenof anongoingdialoguearethe cornerstone
of the frameworkplan. Concertedactionis vital at all levels of the Government
to visibly enhanceour presencen the regionthrougha seriesof actionssuchas
the intensificationof bilateral political dialoguevia trips and official visits.

,(A o)thervery importantchapterwith a view to intensifyingthis dialogueis the
openingof embassies.

(...) _ o _

The openingof consularsectionsis alsovery important ...The development
of the institutional frameworkis also very important. Here 1 am referring to the
culmination of the conventionalbilateral frameworkssuch as reciprocal protec-
tion of investment,avoidanceof doubletaxation,transportand technicaland cul-
tural cooperationthat are being implementedin all of thesecountriesaswell as
contactsbetweenour civilian societiesespeciallyin university and commercial
circles and amongnon-governmentabrganisations.

Thereis alsoa seriesof instrumentsin the areaof defence .Basedon the prin-
ciplescontainedin the bilateral collaborationschemedesignedy the Ministry of
Defence, specific actions are being developedfocusing on the establishmenbf
joint committeeswith two countries,Cyprusand Malta, addingto othersalready
setup. Anotherimportantpoint is supportfor the balancedenlargemenof NATO
throughoutthe region.

'(I'he)reare alsoinstrumentsn the field of justice andhome affairs. Here the aim
is to highlight coordinationand training with a view to closing the gap between
candidatecountriesand the Union'sjudicial policy. Bilateral agreementsn the
areaofjustice arebeingpromotedandefforts will be madeto implementall appro-
priate actionsto regulatemigratory flows andto promotepolice cooperationwith
specialemphasison the fight againstorganisedcrime ...

A seriesof mechanismsdn thefield of traderelationsandtourismarealsobeing
implemented.The plan focuseson eliminating technicaltrade barriersas well as
fosteringexportsand investmentvia Spanish,Communityandworld institutions.
To this end specialattentionis being paid to the start-upanddevelopmenbf trade
and tourism offices as well asto supportfor commercialmissions.Practicallyall
of the candidatecountrieswith an embassyalreadyhave a commercialoffice as
an instrumentto promoteall of theseactions.



As regardsthe promotion of the Spanishlanguage,one of the fundamental
objectivesof Spain'scultural linguistic policy is to open Cervantesinstitutesin
all of the candidatecountries ...

In thoseplaceswhereit hasnot possibleto opena Cervantednstitute, associ-

atedvirtual classroomsavebeensetup at the different universities.The last two
chaptersof the documentthat you havebeforeyou focus on the conclusionsand
the evaluationandfollow-up of the plan respectivelyreflectingthe apparenbbsta-
cles that enlargementdelaysin our relationswith candidatecountriesvis-a-vis
otherMemberCountriesandrelative geographicatistancecould entail for Spain.
They also highlight the importantopportunitiesof enlargementllowing for the
establishmenbof all sortsof links with countrieswith which we will be sharinga
commonprojectvery shortly.
'(I'he frameworkplan will be updatedeachsemestemwith the contributionsof
our embassieshroughoutthe region, by meansof meetingswith the inter-minis-
terial monitoring commissionand with an annual sessionof this Congressional
ForeignAffairs Commissionof Membersof Parliament".

(DSC-C, VIl Leg., n. 413, pp. 13411-13413).

The Presidenbf the GovernmentMr. AznarLopez,in his 30 October2002 appear-
ancebeforethe Plenaryof Congressto reporton the extraordinaryCouncil held in
Brusselson 24 and25 October2002,specificallyreferredto the subjectof enlargement:

First of all, the EuropeanCouncil hasbackedthe conclusionsand recommen-
dationsof the Commissionaffirming thatten new Member Statescomply with the
political and economic criterieand can assumetheir obligations as membersof
the EuropeanUnion as of the beginningof 2004. The Council also reiteratedits
commitmentto continuein negotiationswith thosecountriesthatwerenot ableto
form part of the first round of accessionlt hasexpressedts supportfor Bulgaria
and Romaniafor efforts madeto fulfil the objective of becomingmembersof the
EuropearlUnionin 2007 andhasalsocongratulated urkeyfor the advancesnade
by this countryin complying with the Copenhagerriteria. Allow me to remind
Your Honoursthatthis is the samestancethatthe SpanishGovernmenhasdefended.
We have always takena favourableview of Turkey's accessiorto the European
Union basedon the samepolitical and economiccriteria thatare appliedto the
restof the candidates.

Secondof all, it was of vital importanceto reachan agreementn Brnsselson
the financial aspectof enlargementWe neededa final offer to presento the can-
didatesand we also neededa budgetaryframeworkthat would allow us to guar-
anteethe normal developmenbf Community policies in an enlargedEurope.In
this sensethe Council has taken three fundamentaldecisions.First, we decided
that the spendingceilings establishedor enlargemenftor the years2004-2006at
Berlin should be respected.n its previsionsBerlin already includes sufficient
resourcego financethe ten-Stateenlargemenof the EuropeanJnion. Second we



haveassuredhatthe enlargemenhegotiationswill respecthe Communityacquis
which meansthat farmersfrom the new Member Stateswill receivedirect pay-
ments.Europewill not, therefore,have a first and seconddivision. Third, all of
this will be carriedout within a frameworkof budgetarydiscipline. Total expen-
diture derivedfrom agricultural paymentsduring the period 2006-2013will be
the sameas agreedto in Berlin, growing at an annualrate of one percent.

Thefinancingof agriculturalpaymentso the new Member Stateswill be made
without detrimentto the direct aid receivedby the farmersof the currentfifteen
Member Statesand a sufficient budgetwill be maintainedfor the agriculture of
the entire Union until 2013. Furthermore would like to highlight the importance
of anothercommitmentthatwe reachedn Brusselsnamely,that anyfuturereform
of the CAP, the CommonAgricultural Policy, shouldstrictly bearin mind the sit-
uation of the most disadvantage@reasthat accountfor more than 75 percentof
Spanishagriculturalland.

(DSC-P,VII Leg., n. 200, p. 9957).

Two monthslaterthe Presidenof the Government referrednceagainto EU enlarge-
mentduring his appearanebeforethe Plenaryof the Congressand StandingCouncil
to reporton the CopenhagerturopeanCouncil held on 12 and 13 December2002:

"Copenhagerwasthe enlargemensummit. This processhasfollowed the princi-
plesthat SpainhasalwaysdefendedThe financial frameworkof the Berlin agree-
ments was respected enlargemennegotiationswere not conditionedby future
reform of the common policies, the Community acquiswas respectedand the
timetableshavebeencomplied with".

(DSC-P,VII Leg., n. 215, p. 10855).

2. SpanishPresidency

In his 8 July 2002 appearancehe Minister of ForeignAffairs, Mr. Piquei Camps,
presentedhe objectivesof the SpanishPresidencyof the EuropearJnion to the Joint
Committeefor the EuropeanUnion:

The aim of the SpanishPresidencys to consolidateand provideimpetusto the
ongoingEuropearprojectunderthe sloganMas Europa(More Europe)andin so
doing will call on the legacyof former presidenciesandunderscorehe firm will
to confrontthe challengeof terrorism. The six priorities that 1 pointedout at that
time were: the fight againstterrorismin an areaof freedom,security andjustice;
the introduction of the euro; impetusfor the Lisbon process;a more prosperous
and dynamic Europeat the serviceof its citizens; EuropeanUnion enlargement;
externalrelationsand the debateon the future of Europe.Thesepriorities focus
on a numberof fundamentalaxes:the fight againstterrorismas ajoint response
of the EuropeanUnion to a threataffectingus all within aframeworkof freedom,
security and justice; economicand social reforms and sustainabledevelopment



with a view to deepeningeconomicmodernisatiorin the EuropeanUnion; impe-
tus for enlargemennegotiationswith a view to meetingthe itinerary that was
establishedsometime agoby the EuropeanCouncil; definition of the basesof the
future Europearnion andfinally, greatempresencdor Europein the world within
the frameworkof the EuropeanUnion's externalrelations.

(DSCG-Comisionedixtas, VIl Leg., n. 102, pp. 2505-25086).

Subsequentlyan assessmenwas madeof the resultsobtainedin eachone of these
areas:

a) Fightagainstterrorism

"As aresultof the abominableattackof 11Septembercondemnedt the summit
of headsof Stateand Governmenbn the 14th of the samemonth, the fight against
terrorismbecamethe priority of the SpanishPresidencythat proposedto deepen
andconcretisghe actionPlanagainstterrorismapprovedy the EuropearCouncil
barely a week after the attacks.With the decidedsupportof Parliamentand the
Commission,approvalwasgivenfor the frameworkdecisionsandothersthrough-
out the SpanishPresidencyon the fight againstterrorism and the arrestwarrant
with the aim of strengtheninghe instrumentsof Rule of Law. The resultof this
is to avoid within Europethe claiming of the categoryof political crime or claim
the existenceof suspiciousdemocracies in inverted commas -as excusesto
avoid the arrestand prosecutionof terrorists. Moreover, reinforced cooperation
among Member States'security forces gaverise to a seriesof measuren the
developmentof the Europol conventionsetting up points of contactbetween
Eurojust and Europol to name only some of the activities designedto make it
harder forterrorismto benefitfrom the diversity of thosesecurityforcesand stan-
dardisethe preventionof andfight againstterrorism.The new forms and dimen-
sions of this phenomenongspeciallyconcerningmaterial or financial support
infrastructureamadeeasiemy the existenceof loopholesthat arethe resultof dif
ferencesin Member States'legal systems,have alsoled to measuresuchasthe
freezingof assetssharedists of terroristelementsorganisationsandentitiesand
reinforced security or exchangeof visa data. There can be no doubtthat without
the dimensionof internationalcooperationthat the fight againstterrorism must
have,the EuropeanUnion's efforts could fall short. It is with thatreasonin mind
that during our Presidencywe have put our weight behindthe conclusionof a
global agreementgainstinternationalterrorismat the United Nations as well as
antiterroristcooperatiorin the Union's externalrelationswith the candidatecoun-
tries and with third countries,especiallythe United States,Canadaand Russia".
(DSCG-ComisionedMixtas, VII Leg., n. 102, p. 2506).

b) Asylum andimmigration

The Presidentof the GovernmentMr. AznarL6pez, in his 24 June2002 appearance
beforethe Plenaryof Congresgo reporton the EuropeanCouncil heldin Seville on



21 and 22 June2002, gave a summaryof the measuregabledin the areaof asylum
and immigration during the SpanishPresidency:

"The setof measureghat the Presidencyhastabledconcerningimmigration and
asylumis basedon four pillars. The first pillar setsout a seriesof measureger-
mitting the EuropeanUnion to fight againstillegal immigration. The Council has
put a priority on implementingsomeof the measuregontainedin the global plan
againstillegal immigration approvedunderthe SpanishPresidencylt is therefore
necessarypeforeyear'sendto take a closelook at the list of third Stateswhose
nationalsare subjectto the visarequirementio setup aunified visa identification
systemas soon as possible;to speedup the conclusionof the readmissiomagree-
mentsthat are currently being negotiatedand to negotiatenew agreementsto
adoptthe elementsof arepatriationprogrammeand approvethe frameworkdeci-
sionson tradein humanbeingsand illegal trafficking in humanbeings.

The secondpillar is the implementatiorof the coordinatedandintegratedman-
agementof the Union's externalborders.lIt is of vital importancethat all States
begin to manageour bordersas territorial limits of the Union in a coordinated
mannerasthe bestway to guaranteeur effectivenessThis is thefirst steptowards
a EuropeanUnion borderpolice patrol.

The EuropeanUnion's plan for the managemenbf Member States'external
borderswasrecentlyapproved.The purposeof this planis to bettercontrol migra-
tory flows. In orderto achievethis objectivethe Council hasdecidedto createa
commonbody of expertson externalbordersas soon as possible.This measure
will be supplementedvith othersthat shouldbe in force before the end of 2002
such as the implementationof joint externalborder operations;the creation of
Member States'immigration liaison expertsor the implementationof pilot pro-
jectson borderadministration Prior to Juneof 2003 the Union shouldalsodefine
a commoncurriculumfor the training of borderpolice; determineburdensharing
guotasbetweenthe Union and Member Statesfor the administrationof external
bordersandadopta methodologythat allows us to assesshe risks involvedin the
control of theseborders.

The third pillar is the integrationof immigration policy in the Union'srelations
with third countries.The Union believesthatthe intensificationof economiccoop-
eration,the developmenbf commercialactivity, developmenassistancandconflict
preventionare the meansby which to reducethe causesof migratory flows. The
Union hasthus soughtthe cooperationof third countriesat this Council. It is the
Union'sintentionto reinforcethe collaborationof all of theimmigration countries
of origin and transit and to jointly manageborder control and readmission.For
that reasonthe Council hasdecidedto include a clauseon the everydaymanage-
mentof migratory flows and compulsoryreadmissiorin the eventof illegal immi-
grationin all agreementsignedfrom now on with any country. Moreover,to give
credibility to its supportfor an approachbasedupon cooperationwith third coun-
tries, the Council hasdeclaredthat the Union is willing to provide technicaland
financial assistancao those countriesto help them combatillegal immigration.
As is the casewith all of the policiesthatit developsthe Union will subsequently



assesshe effectivenes®of the cooperationwith third countriesto slow down ille-

gal immigration. In the eventof a clearlack of cooperationon the part of third

countriesto haltillegal immigration,the Union will havethe prerogativeof adopt-
ing measureor positionsprovided for within the frameworkof externalpolicy

andof commonsecurityandthroughtherestof the Union'spolicies while respect-
ing the commitmentsadoptedby the Union and without prejudiceto the objec-
tives of developmentooperation.

The fourth andfinal pillar of the setof measureshatthe Presidencypresented
to the Council is that of speedingup the legislative efforts under way on the
definition of acommonasylumandimmigrationpolicy. In Seville we alsodecided
on a timetable of measuresn this area. Before Decemberof this year approval
will be givento the conditionsdeterminingwhat countriesareresponsibldor pro-
cessingasylumrequests;before June 2003 a regulationwill be adoptedon the
requirementsecessaryo be grantedrefugeestatusaswell asthe contentof said
status,the provisionproviding for family reunificationandthe statusof long-term
permanentresidents;and before December2003 commonregulationswill be
adoptedon the asylumprocedure".

(DSC-P,VII Leg., n. 175, pp. 8755-8756).

c) Economicandsocial development

With respectto the processof economicand social modernisationof the EU, the
Minister of ForeignAffairs, Mr. Piqguei Camps,stated:

T(he introduction of the euro representsa fundamentalmilestonethat has also
coincidedin time with the commencemenof the SpanishPresidency.

,(Asigle from theintroductionof the euro, the processnitiated at Lisbon to make
the EuropeanUnion an areaof excellenceas far as economicand technological
developmenareconcernedwasgivenimpetusatthe BarcelonaeuropeanCouncil
on 15-16 March with further details setout at the Seville EuropeanCouncil. Our
Presidencyhasborne witnessto aspectsof fundamentalimportancesuch as the
hberalisatiorandopeningof the singleenergymarket;the constitutionof a European
areaof transportand communicationswith the initiation of the single sky andthe
launchingof the Galileo Programmethe singlefinancial market,full employment
and education;boostingof researchand technologywith the passingfor the first
time without haveto turn to the EuropeanParliamentfor conciliation of the VI
FrameworkProgrammeor Researchgreaterstringencyin the enforcemenbf the
transpositionof Community law; public hiring within the frameworkof the inter-
nal marketas well as recognitionfor the fiscal systemof the CanarylIslandsor
the approvalof the broadapproacheso economicpolicy givesbut abrief overview
of someof the resultsreachedin this chapterduring the courseof the Spanish
Presidency".

(DSCG-ComisioneMixtas, VII Leg., n. 102, pp. 2056-2057).



d) Debateon thefuture of Europe

The SpanishPresidencyhadto simultaneouslydeal with the deepeningand enlarge-
mentof the EU. The main aspectof that debatearethe Conventionon the future of
Europeandthereform of the Council. As concernghe former, the Minister of Foreign
Affairs Mr. Piquei Camps,in his 8 July 2002 appearanceeforethe Joint Committee
for the EuropeanUrrion, affirmed:

"The Conventionon the Future of Europeis a reflection processwithout histori-
cal precedentandis also a new working methodbasedon the one usedto draft
the EuropeanUnion's Charterof FundamentaRights.All of Europe'sCommunity
and national institutions are participatingin this processand the civil societyis
involvedthroughthe civic forum andthe correspondingnationaldebatesin accor-
dancewith the mandateof the LaekenEuropeanCouncil, the SpanishPresidency
took responsibilityfor initiating the Conventionin collaborationwith its President
andVice-PresidentsThe aim of the Conventionis to offer optionsand makerec-
ommendationswith the greatespossibledegreeof consensussit looks forward
to the IntergovernmentaConferenceo be held at the beginningof 2004".
(DSCG-ComisioneMixtas, VIl Leg., n. 102, p. 2507).

The Presidenbf the GovernmeniMr. Aznar Lopez,in his 24 June2002 appearance
beforethe Plenaryof Congressmadea specificreferenceto Council reform:

"1fie Presidencyhasfollowed threeprinciplesin the drafting of its proposalsThe
first was to foster the coordinationof the Council'swork. To do this a proposal
wasmadefor the reinforcemenof the horizontalcoordinationfunction of the new
GeneralAffairs CouncilandExternalRelationsCouncil. The secondprinciple was
to simplify Council proceedingsin the future the Councilswill lastone day and
the sectoralcouncils will be shortenedrom sixteento nine days.And thirdly,
greaterimpetuswas given to transparencyn Council work. From now on when
the Council must decideon legislative acts, in accordancewith the co-decision
procedure deliberationwill be opento the public in accordancewith pre-estab-
lished conditions.

The setof Presidencyeportproposaldnvolving treatyreformis the onefocus-
ing on the Presidencyof the EuropearCouncil. In our view the semester-longys-
tem of presidenciedas clearly reachedits limit. This mustbe reformedwithin
the perspectiveof an enlargedEuropeanUnion”.

(DSC-P,VII Leg.,n. 175,p. 8757).

e) Externalrelations

During this sameinterventionthe Presidentof the Governmentalludedto the sum-
mits betweenthe EU andthe United States CanadaandRussiaaswell astheV Euro-
MediterranearConferencéheldin Valenciaandthe Il Conferenceawith Latin America
andthe Caribbean:



"The summit betweenthe EuropeanUnion and the United Stateshas servedto

reaffirm the setof shared identityandvaluesexistingon both sidesof the Atlantic.

In addition to reinforcing this identity of values,the summit underscoredhe
unequivocalmutual commitmentsharedby the EuropeanUnion and the United
Statesto fight terrorismwithout distinction whereverit may occur. We agreedto

make headwayon the progressiveconvergencef the terroristlists of the United
Statesand the Union; to negotiatean agreemenbn judicial cooperationin crim-

inal matters,extraditionand mutual assistanceandto remaincoordinatedas con-
cernsthepoliciesof the United Statesandthe EuropeariUnion from aninternational
perspectivepaying particularattentionto the Middle East. The EuropeanUnion

held a summit with Russiathat consolidateda strategicrelationshipthat recog-
nisesandbacksEuropeansupportfor Russia'sefforts in the defenceof freedom
and democracy.The principle resultswere the inclusion of the fight againstter-

rorism asa new areaof cooperatiorbetweenthe EuropeanJnion and Russia;the
reinforcementbf political dialogueand cooperationon issuesof security and cri-

sis managementrecognitionof marketeconomystatusfor Russiawhich means
Europearsupportfor future Russiammembershipn the World TradeOrganisation
and definition of the basesfor a future agreemenbn the Kaliningrad enclave.

The third bilateral summit held by the EuropeanUnion underthe Spanish
Presidencywas the summitwith Canada.This summitbore witnessto the solid-
nessof the Union'stransatlantigolicy asregardspolitical aspectsaswell asthose
aspectdocusing on cooperationand research scienceand technology,the envi-
ronmentandsustainablelevelopmentTwo regionalsummitswere alsoheld under
the SpanishPresidencythat are of particularsignificancefor the Union. To alarge
extent, Europe'sfuture opportunitieslie in theseregions.| am referring to the
summitsthatthe Union heldwith the Latin Americanand Caribbeancountriesand
theV Euro-MediterraneaMinisterial summit. In the middle of May, Madrid played
hostto the Il Summitbetweenthe EuropeanUnion andthe Latin Americanand
Caribbeancountrieswhere a clear emphasiswas put on the true objective of the
strategicalliance betweenLatin America and the EuropeanUnion. The Madrid
Declaration,the assessmenteport and the common values and positions docu-
ment especiallyshow a commonidentity of valuesand objectivessharedby the
two continents.This identity coversissuessuch asthe defenceof humanrights,
the fight againstdrugs, the fight againstterrorismand trade.

The Union alsowishesto contributeto the regionalintegrationin the areaand
thereforea commitmentwasreachedo negotiatepolitical andcooperationagree-
mentswith CentralAmerica and with the AndeanCommunity. The formal min-
utes and conclusionsof the agreemenbetweenthe EuropeanUnion and Chile
were also signed.As a priority objective of the Union PresidencySpainproposed
fosteringthe BarcelonaprocessWhile immersedin a processof Europeancon-
structionandreunification,onemusttake specialstockof the Union'sMediterranean
dimension.The Barcelonaprocessis the only forum allowing for direct contact
betweenlsraelisandPalestiniansindthereforehasadirectinfluenceon the devel-
opmentof the conflict in the Middle East.All of the participatingstateshaverecog-



nisedthe appropriatenesef holding this conferenceduring which the association
agreemenbetweenthe EuropeanUnion and Algeria was signed; an action plan
aimedto renewimpetusto the political, economicand cultural dimensionof the
Barcelongorocessavas approvedthe frameworkprogrammeor Euro-Mediterranean
Justiceand Home Affairs was approvedthat, for the first time, includescoopera-
tion againstterrorism;areinforcedEuropearinvestmenBankfacility wascreated;
approvalwas given for the actionprogrammefor dialoguebetweenculturesand
civilisationsandthe Euro Mediterranearioundationwas createdor this dialogue".
(DSC-P,VII Leg., n. 175, pp. 8754-8755).

3. Area of Freedom,SecurityandJustice

a) Asylum

The Secretaryof Statefor EuropeanAffairs, Mr. de Miguel y Egea,in his 30 May
2001 appearancdefore the Joint Committeefor the EuropeanUnion to respondto
a parliamentaryquestion,explainedthe Government'stanceon a possiblereform of
the right to asylumin the EuropeanUnion:

"The Community asylum policy is found in currentArticle 63 of the Treaty on
EuropeanUnion subsequentb the amendmenmadeasaresult ofthe Amsterdam
Treatyandit needsto be completedwith thatwhich is setout in the ViennaAction
Planandin the Conclusionsof the TampereSummit, both in relationto the sub-
ject of the developmenbf an areaof security,justice and freedomandtherefore
the right to asylumas an essentialpart of that Tamperepackage.

Neitherin the Treaty of Amsterdamnor at Viennaor Tamperehasthe European
Union approachedhe subjectof right to asylumbecauseall of thesearebasedon
the 1951 GenevaConventionon RefugeeStatusasthe cornerston@f all Community
construction;a situationreiteratedoy the Headsof StateandGovernmenat Tampere
proclaimingabsoluterespecfor theright to seekasylum. It shouldbe pointedout
thatthe EuropearlJnion doesnot foreseea reform of the right to asylumas such,
i.e. thefoundation,the basis,the underlyingphilosophyof theright to asylumthat
we all agreeto andthatis containedin the 1951 GenevaConvention.What the
EuropeanUnion is attemptingto do is to developcommonpolicies in this area
with aview to first of all harmonisinghe differentlegislationson theright to asy-
lum that feature somedifferencesand, secondof all, to achievingan open and
secureEuropeanUnion fully committedto the obligations stemmingfrom the
GenevaConventionon the Statusof Refugeesand otherinstrumentsin the area
of humanrights; a Union that is in a positionto respondin solidarity to human-
itarian needsandto guarantedhe integrationof refugeesin our societieswhile at
the sametime bearingin mind the needto carry out coherentcontrol - because
this hasnot beendiscussedwith the others -of the externalbordersto put an end
to illegal immigration, to fight againstthosewho take advantageof illegal immi-
gration,organiseit andcommitinternationalcrimesin the processpr againstthose
that useasylumas a coverto justify illegal situations.



(...)

Spain'sposition in the developmenbf thesecommonpolicies of asylumis to
reiteratethe validity and applicability of the GenevaConventionon the Statusof
Refugeeghat is the basisand foundationof the systemof asylum sharedby the
rest of the Member States".

(DSCG-ComisioneMixtas, VII Leg., n. 42, p. 953).

4. Economicand Social Development

a) Sustainabledevelopment

Sustainabledevelopmenis one of the objectivesof the founding Treatiesthat calls
for the coherentorganisationof economic,social and environmentalpolicies. With
regardto this subjectthe SwedishPresidencytabled a draft report on the integra-
tion of the environmentaldimensionin the sectoralpolicies and on 16 May 2001
the Commissionpresenteda Communicationon an EU strategyfor sustainable
development.

The Secretaryof Statefor Europeamffairs, Mr. de Miguel y Egea,spokeout on
this point on 5 June 2001 before the Joint Committeefor the EuropeanUnion to
reporton the GothenburgeuropeanCouncil held on 15 and 16 June:

"The Spanishposition on this issueis naturally one of 'wait and see'at leastwith
respectto someaspectsof proposalsof the Presidencyand the Commissionand
not with respectto the conceptof sustainabledevelopmenthat we wholeheart-
edly support.In this senseit cannotbe deniedthat amongthe Commission'spro-
posalsthere are some subjectsthat have a very seriousimpact on Spain. For
example,asconcernsenergytaxesSpainis opposedo the commitmentcurrently
in force from 2002andto indexing. It is our view thatthe subjectis not sufficiently
maturenor hasit beenproventhattaxationis a fundamentaklementin influenc-
ing the elimination of C02. Moreover,the elimination of subsidiesfor the pro-
duction and consumptionof fossil fuels would affect the Spanishcoal sectorfor
whicb the upkeepof restructuringandreactivationassistancés vital. The aid ear-
markedfor thejoint organisationof the agricultural marketof tobaccois impor-
tant as well for a country such as Spainthat is the numberthree producerof
tobaccoin the Union andthis is especiallythe casefor poorregionslike Extremadura
wheretobaccoaccountsfor 25 percentof the final agrarianproduction.

In shortit is our view, as we await the outcomeof the debatesto be held at
the environmentalcouncils, of Ecofin, of social affairs and of generalaffairs, that
the subjectof sustainabledevelopmentis an essentialdimensionof economic
developmenbutit shouldnot replacehe Lisbon processhut shouldratherbe one
more elementof suchprocess.lt shouldbe rememberedhat the Lisbon Process
has three pillars: employment,progressiontowards the information society and
liberalisation, the opening of marketsand the improvementof macroeconomic
conditions.lt is our view that sustainablelevelopmenshouldbe addedasa fourth
pillar to the existing tripod conditioning and affecting all the rest.



(...)

The proposalof convertingthe Spring Councilsinto sustainabledevelopment
Councils would be tantamountto denaturalisingthe strategyand the objectives
agreedo at Lisbonin relationwith a muchbroadersubjectfocusingon economic
growth, employment,economicreform and innovation. | thereforereiteratethat
this subjectshould be addedas one more pillar ratherthan reducingthe whole
Lisbon processto the subjectof sustainabledevelopment".

(DSCG-ComisionedMixtas, VII Leg., n. 44, p. 981).

Subsequento the GothenburgCouncil the Presidentof the GovernmentMr. Aznar
Lbpez, presentedhe agreementseachedveforethe Plenaryof Congresson 20 June
2001:

"The strategythat we havejust approvedroundsout the Union's political com-
mitmentwith the economicand socialmodernisatiorof the Lisbon process.

... The strategypoints to four priority areasthat representhe greatestchal-
lengesfor sustainabledevelopmenin Europe: climate change,transport,public
health and naturalresourcesAs regardsclimate change,we reiteratedour com-
mitmentto the Kyoto Protocol and its ratification. The Protocolis currently the
most reasonablesolution with which to fight climate change.Moreover, the
Commissionwill preparea proposalfor its ratification beforethe end of this year.
The Union will alsowork to assurethe broadestpossibleparticipationof indus-
trialised countrieswith a view to bringing the Kyoto Protocolinto force in 2002.

As regardstransport,we made contributionsto the sustainabledevelopment
strategyby including an elementthatis of specialinterestto us, namelytransport
networkhubsthatwill be given priority statusatthe nextreview of transeuropean
networkdirectives.Developingtheseelementsof interconnectioroverthe middle
and long term would undoubtedlyleadto a more rational and sustainableuse of
thetransportnetworksgiventhataninterconnectedeuropeametworkwill always
be more efficient than fifteen fragmentednational networks.

Moreover,the strategydecidedlyoptsfor the sustainableiseof naturalresources
with a view to maintainingbiological diversity, conservingecosystemsand pre-
ventingdesertification.Spainis the mostbio-diversenationin the EuropeariJnion
andunfortunatelyalso suffersfrom desertificationproblems.l havebeeninsisting
overthe pastseveralweeksthatthe preservatiorof biodiversity andthe problems
of soil degradationshouldbe given the necessarynotoriety within this strategy
and this was accomplished.

In orderto improve the political coordinationof the Member Statesit is also
necessaryor all of themto drafttheir own nationalsustainablelevelopmenstrate-
gies. In this sensel am happyto announceto Your Honoursthat tomorrow the
Government willpresenta draft nationalsustainablelevelopmenstrategythatwe
hopewill be concludedduring the first semestepf next year.

o)
Our strategywill be presentectthe EnvironmentalCouncilduring our European



Presidencyand the Spanishstrategy,togetherwith the position of the European

Union, will be our contributionto the world summiton sustainabledevelopment,

the so-calledRio + 10to be heldin Johannesburgn Septembe2002".
(DSC-P,VII Leg., n. 93, p. 4529).

5. Conventionon the Future of Europe

The Secretaryof Statefor EuropearAffairs Mr. de Miguel y Egea,in his 5 December
2001 appearancéeforethe Joint Committeefor the EuropeanJnion to reporton the
LaekenEuropearCouncil, referredto the work of whatwasthenthe future Convention
on the Future of Europe:

"From our point of view thefuture convention this new declaration shouldrespect
that of Nice and shouldleave sufficientroom for manoeuvrabilityfor convention
members.It doesnot appearto be useful for the time being to set out a very
detailedframework of reflection for the conventionbefore waging a substantial
debatethat is preciselywhat is now beingimplemented At any rate, | feel that
the entire exerciseshould be governedby the following principles. First of all,
preservatiorof the Communityacquiswhich meansnot undoingwhathasalready
beenaccomplishedut ratherconsolidatingandreinforcingthe integrationprocess;
secondof all, respector the Communitymethodandbalanceof the constitutional
triangle Council-Commission-Parliamenthird of all, developmenbf the Union
in thoseareasin which thereis currentlya lesserdegreeof integration,specifically
in justice and homeaffairs and in exterior security and defencepolicy and lastly,
the constructionof a Europethatis closer,more transparenand more accessible
to Europearcitizens.

At the LaekenEuropeanCouncil the decisionwill be takento call a conven-
tion asthe bestway to continueforward with the preparatoryprocessof the 2004
IntergovernmentaConference Both with regard toits natureand compositionthe
conventionwill be similarto thatorganisedoy the Charterof FundamentaRights
with representativefrom the governmentof national parliaments the European
Parliamentand the Commissionand also with the presenceof representativesf
the candidatecountriesand, as observersthe Economicand Social Committee
andthe Committeeof the Regions.Work is envisionedto beginin March under
the SpanishPresidencyand may be readyto presentts conclusionsby the mid-
dle of 2003.This schedulewould allow for a pausefor reflectionbeforethe begin-
ning of the IntergovernmentaConferenceas such.

(DSCG-Comisioneflixtas, VIl Leg., n. 60, p. 1353).

Oncethe SpanishPresidencyof the EU had drawn to a close the Presidentof the
GovernmentMr. Aznar Lopez, in an appearancéeforethe Plenaryof Congressto
reporton the BrusselsEuropeanCouncil meetingheld on 24 and 25 October2002,
referredto the progressmadeat the Conventionon the Future of Europe:



"The Conventionon the Future of Europe, subsequento the phasefocusing on
listeningto the aspirationsof the citizenson the future of the EuropeanUnion, is
now enteringa phasefocusingon determininghow to expressall of the comments
and initiatives receivedin a future constitutionaltreaty that is simple and com-
prehensible .. The SpanishGovernmentanidentify with the majority of the ini-
tiatives tabled by the chairmanof the Convention.Theseprinciplesimply more
effective and efficient involvementon the part of nationalparliamentsn the work
of the Union; providing the latter with legal personality;integratingthe Charter
of FundamentaRights in the constitutionaltreaty and defining a seriesof poli-
cies such as the single market or monetaryunion as essentialelementsof the
Europeanproject.

1would alsolike to draw your attentionto the emphasighat ChairmanGiscard
put on defendingthe call for a future constitutionaltreaty that is unequivocalin
providing the Union with institutional balanceand the needfor all institutional
efforts to reston an independenEuropeanCommissionthat actsasthe defender
of Communityinterestsandguardianof treaties.Iln the view of ChairmanGiscard,
the EuropeanCommissionshould operateas a collegiate body with the capacity
to table proposalsby meansof its monopoly over legislativeinitiative and with
competencedo enforceand apply certaincommonpolicies”.

(DSC-P,VII Leg., n. 200, p. 9958).

XIV. RESPONSIBILITY

1. Responsibilityof States

In his appearancbeeforethe Sixth Committeeof the United NationsGeneralAssembly
at its 56th sessionthe SpanishrepresentativeMr. Aurelio PerezGiralda, madethe
following assessmerdf the work carriedout by the InternationalLaw Commission:

"ChapterlV of the InternationalLaw Commissioncontainsthe result of a long
andarduougob doneboth by the Commissionaswell asby the Governmentghat
have contributedto its successfulcompletionon a subjectthat is crucial to
InternationalLaw, the responsibility of States.The Commissionhad set as the
deadlinedatethe five yearperiodendingthis year2001 to completethis work and
it hasbeensuccessfulinderthe expertorchestratiorof ProfessodamesCrawford.
In his four reportsthe SpecialRapporteuthas offered solutionsfor the most seri-
ous problemsaffecting the project approvedduring the first readingin 1996 as
well as an in-depth study of the structureand form of the articles that this year
were approvedat the secondreading.

My delegatiorhasmadean effort to keepup with the work of ProfessoCrawford
and the Commissionby offering commentariesand suggestiondoth in writing
and throughinterventionsbefore the GeneralAssembly.Now is not the time to
insist on thosecommentariegjiven that we now have before us a finished draft,
aclearwill to concludethework of the ILC onthis subjectandabalancedroposal



made by the Commissionin recommendingjn paragraph67 of the report, that
the GeneralAssemblytake note of the articles proposedannexingthem to a
Resolutionand that it considerthe possiblefuture adoptionof a Conventionon

this subject.The Spanishdelegatiorhasdefendedhe appropriatenessf International
Law being provided with a binding instrumentregardingthe responsibility of

Statesalthoughit is aware,especiallyin light of the debateghattook placeat the
VI Commissionlast year, of the absenceof sufficient consensudor that. The

Commission'sproposalis realistic becauset harboursthe expectationthat the

practiceof the Statesandinternationaljurisdictionsallows for evolutiontowards
the regulationsand a negotiationamong Statesregardingits contentso that fur-

ther down the roadit canbe concretisedn alegally binding fashion.The regula-
tion approvedat the secondreading should onlybe understoodas a meansto

obtainingthis provisional solution and canbe considereda successas a commit-

mentto choosethe leastcommondenominatoiof the governmentspositions.My

delegationwould like to make pubic its will to contributeto the consensugven
thoughsomeof the preferenceghat it hasexpressedn termsof the progressive
developmenbf InternationalLaw arenot reflectedn the final text. | am specifically
referring to the absenceof an aggravatedesponsibilityregimefor the most seri-

ous violations of InternationalLaw and the absenceas well of a conflict resolu-
tion systemespeciallywith relation to the countermeasurethat can only be

contemplatedn a future Convention".

XV. PACIFIC SETTLEMENT OF DISPUTES

1. JurisdictionalModesof Settlement
The following agreementvas approvedat the 22 March 2002 Council of Ministers:

"The Council of Ministers has authorisedtwo declarationson the admissionof
thejurisdiction of the InternationalTribunal for the Law of the Sea.

The United Nations Conventionon the Law of the Sea(UNCLOS) was the
fruit of the work of the HI Conferenceof the United Nationson the Law of the
Seawith the aim of seekinga peacefulsettlemento conflicts arisingamongsign-
ing countries.

To settlecontroversiesarising among Stateswith respectto the applicationof
the Conventionthis organisatiorcreatedthe InternationalTribunal for the Law of
the Seaasthejurisdictional body to take chargeof suchissues.

Notwithstandingthe above,the Conventionestablishedthat the Statesmay
select, via declaration,one or severalof the following courts: the International
Tribunal itself, the InternationalCourt of Justice(ICJ), a generalarbitrationcourt
or a specialisedarbitrationcourt.

The purposeof this Agreementis to substitutethe declarationmadeby Spain
at the time of the ratification of the Conventionon the Law of the Seaof 15
January 1997 by virtue of which it selectedthe InternationalCourt of Justiceas



the meandby which to resolvecontroversiesegardingthe interpretatioror enforce-
mentof the Convention.In anotherdeclarationSpain also acceptedhejurisdic-
tion of mentionedTribunal, the InternationalTribunal for the Law of the Sea.In
otherwords, it selectedboth Tribunals as fora competentto judge controversies
stemmingfrom enforcemenof the Convention.

Moreover, to preventa situationin which a suit filed againstSpainfor the
delimitation of maritime areaswould be automaticallyheardin one or the other
of the two courts without the consentof Spain, it is convenientto make another
declarationby virtue of which, in accordancewith the Conventionitself, contro-
versieson delimitationsare excluded.

A declarationof this sort has been madeby three neighbouringStateswith
which Spainhas signeddelimitation conventions:France,ltaly and Portugal”.

On 30 October2001,in his appearancéeforethe GeneralAssembly,Spain'srepre-
sentative Mr. PerezGiralda,referredto therole thatcould be playedby the International
Court of Justice:

... In the contextof concernexpressedy the Presidentof the Court about
the proliferation of internationaltribunalsandthe dangersof legal overlapor con-
tradiction that that might entail. It shouldbe recalledthat on previousoccasions,
the Presidenpf the Court highlightedthe needfor a dialogueamongjurisdictions
in orderto try to avoid the potentially harmful effectsof the fragmentatiorof inter-
nationallaw. Spain believesthat the InternationalCourt of Justiceis the most
appropriatenstitution to channelsucha dialogue,aslon asthe internationalcom-
munity puts its trustin the Court and endowsit with the meansof discharging
that function. We should also rememberthat both the currentpresidentof the
InternationalCourt of Justiceandhis predecessareferredto advisoryopinionsas
representing possiblemeansof establishingsucha dialogueandtherebyof ensur-
ing that the InternationalCourt of Justicespeakswith an authoritativevoice.

()"
(UN Doc. A/56/PV.32).
XVlI. COERCIONAND USE OF FORCE SHORT OF WAR

1. UnilateralMeasures

a) Cuba

On 25 February2002, in responseto a Parliamentaryquestion,the Government
reportedon measuresadoptedby Spainto defendthe interestsof Spanishentrepre-
neursaffectedby the United Stateslegislationknown asthe Helms-BurtonAct:

"Spainandthe EuropeariUnion (EU) haverepeatedly}communicatedo the United
States(US) authoritiesthat certainprovisionsof titles Ill and IV of the Helms-



BurtonAct go againstinternationallaw dueto their extraterritorialandretroactive
nature,violate therules of the World TradeOrganisatiofWTO) andalsoseriously
damagetheir legitimateinterests.

In orderto compensatéhe applicationof saidlaw to Europeancompaniesthe
EU provided itself with a 'blocking regulation’' (RegulationEC 2271/96) that,
amongotherthings, prohibited Europeancompaniesrom collaboratingwith the
judicial and administrativeauthoritiesof the United Statesin the enforcemenbf
this Law.

In compliancewith this Community RegulationSpainadopted_aw 27/98 that
establisheghe amountof sanctionsapplicableto private individuals and compa-
niesthatfail to observesaidRegulation.The purposeof this rule is to clearly pre-
vent the possibleextraterritorial enforcementof the rule establishedby a third
country and also seeksto fend for the legitimateinterestsof Spaniards.

Moreover,the Council of the EuropeariJnion adoptedlointAction 96/668/CFSP
of 22 November1996in orderto ensurethat the Member Statestake the neces-
sarymeasureso protectthosenaturalandlegal personswvhoseinterestsareaffected
by the aforementionedaws and actionsbasedthereon,insofar asthoseinterests
are not protectedby RegulationEC 2271/96.

At all of the bilateral meetingsbetweenSpainandthe United Statesandat the
multilateral oneswithin the framework of EU-US transatlanticrelations, efforts
have beermadeto getthe United Statesrepresentativeso seethat the Helms-
Burton Act goesagainstinternationallaw andthe rules of the WTO. In this sense
in 1996 the EuropeanUnion evenenvisionedthe possibility of appealingto the
WTO mechanisnfor the resolutionof trade disputes.

On 14 April 1997 and subsequentlyat the EU-US TransatlanticSummitin
Londonon 18 May 1998,both partiesarrivedat someagreementé a Memorandum
of Understandinghat, in lastinstancewere confirmedat thelastEU-US Transatlantic
Summitheld at Gothenburgon 14 June2001.

By virtue of theseagreementghe United Statescommittedto not sanction
Europeancompaniedy enforcingthis Law andto amend TitlelV introducingthe
possibility of a presidentialwaiver that could be appliedif necessaryln turn the
EU agreedto not call for the formation of aWTO panelagainstthe United States
with relationto the Helms-BurtonAct aslong asthe United Statesadheredo the
commitmentsmadein thoseMemorandums.

The fact is that the United Stateshasnot imposedany sanctionsrelatedto the
enforcemenbf Helms-Burton.At any rate, the SpanishGovernmentontinuesto
monitor this issueclosely given that the continuationof the Memorandas possi-
ble only to the degreethatthe US Governmentcontinuesto suspendhe enforce-
ment of title Il of the Helms-BurtonAct asit hasbeendoing via the successive
renovationof the waiver and by not enforcingTitle 1V".

(BOCG-Senado.lVIl Leg., n. 310, pp. 62-63).



2. Collective Measures Regimeof the United Nations

a) lIraq

On 26 January2001,in responsdo a parliamentaryguestion,the Governmentmade
the following assessmentf the United Nations HumanitarianProgrammefor Iraq:

"On 14 April 1995the UN Security Council passedResolution986. The purpose
of this wasto slow down the extremelyseriousdeteriorationof the humanitarian
situationof the Iragi peopleas a result of the sanctionamposedon Iraq after the
Kuwait invasionin August 1990.

The humanitarianProgrammeset up by Resolution986 and named 'Oil for
Food', wentinto operationon 10 December1996with the first saleof Iraqi crude
oil controlledby the SanctionsCommittee.

The Oil for Food Programmehas beenhelping ever sinceto palliate the suf-
fering of the Iragi peopleandto reducethe negativeeffectsof the sanctionsThe
situationin the country is significantly betterthan when the Programmeentered
into force and hasaccountedor 15,700million dollars.

The implementationof the Programmeéhas, however,bornewitnessto the dif-
ferentinternalfunctional,economicandorganisationakhortcomingghathavehad
varying degreesof influence -dependingon the sectorandregion of the coun-
try -, but clearly having a particularly intenseeffect on the most vulnerablesec-
tors of the population A numberof reportsfrom differentinternationalorganisations
(UNICEF, FAO, RED CROSS,WHO, UNESCO, MAP and others) show that,
despiteeverything,the situationcontinuesto be dramatic(growing infant mortal-
ity rates,widespreadnalnutrition,notahledeteriorationof the educationakystem,
alarming decreasdn the quality of waterfor humanconsumption,progressive
destructionof the wastewater network, reappearancef formerly eradicateddis-
easesegtc.). The following shortcomingsstandout abovethe rest:

- The slownessof the SanctionsCommitteein approvingcontractsproposed
by the Iragi Governmentand the keepingof many of them 'in quarantine’
during a significantly long period of time.

- Technicaldifficulties encounteredy the Iraqi oil sectorin the extractionof
the necessaryrudeto obtainthe levels of authorisedncome at eachphase
mademore complicatedstill by the complexity of the authorisationprocess
for the purchaseof sparepartsanddrilling equipment.

- The deficientinternal organisationas regardsthe distribution of food, med-
icines and other essentiaproductsandthe lack of infrastructure.

During the three and a half yearsthat the humanitarianProgrammehas beenin
operation,the Security Council hasrespondedo theseshortcomingsby approv-
ing differentresolutions(Res. 1129/97,Res. 1153/98,Res. 1175/98,Res. 1284/99
and Res. 1302/00)that haveimproved operationand effectiveness.

The humanitarianProgrammeeceiveda considerabldoostin December1999
with the approval of Resolution 1284 that, in addition to doing away with the



upperlimit seton the salesof Iraqi oil, alsopartially resolvedthe problemof the
contracts'in quarantinewith the adoptionof a seriesof measuref which spe-
cial mentionshouldbe madeof the following: 1) replacingauthorisationwith a
simple notification sentto the SanctionsCommitteewhen the contractsrefer to

productsfrom the agricultural, food, nutrition, medical and educationalsectors
and 2) expedientapprovalby the SanctionsgCommitteefor anotherseriesof prod-
ucts -with the exceptionof thosewith a dual use-, andof sparepartsfor usein

the petroleumindustry.

The contracts'in quarantine’continueto curtail, however,lraq's humanitarian
Programme.13.8% of all of the contractspresentedo the SanctionsCommittee
since the commencemendf the Programmeremainin that situation (at a dollar
valueof 2,260million). On a numberof differentoccasionsSpainhastakensteps
to unblock thesequarantinectontracts.

PhaseVIll of the Oil for Food Programmethat endedon 5 Decemberhas
benefitedfrom the new notification practices -introducedinto the operationof
the SanctiongCommitteeby virtue of Resolution1284/99andextendedo the sec-
tors of potablewater and sanitationthanksto Resolution 1302/00-. The UN
Secretary-Generakquestedhe broadeningf the new notification practicesto all
sectorsin the reportfiled on 8 SeptemberMoreover, the VIII phaseintroduces
improvementsin the food sector (1,216 million dollars), with a view to reaching
the goal of 2,472 kilocalories per personper day, and in the health sector(498
million dollars)with 63.3% morethanin the previousphase.New elementswvere
also introducedin the so-calledincorporationphaseof the housing sector(757
million dollars) andthe injection of 600 million dollars into the generalbudget
for sparepartsandoil drilling equipmentin compliancewith Resolution1293/00.

At any rate the UN humanitarianProgramme althoughvery important, only
envisionsimproving the lot of the Iraqgi populationand doesnot focus on resolv-
ing all of their humanitariameedsnor doesit look to employinglocal inhabitants
in habitualeconomicactivities.

For this reasonthe economicrecuperatiorof the country will only be possible
through a global solution of the Iraqi issuewhich would entail the removal of
sanctionswithin the framework of internationallegality the basisof which is
Resolution 1284, the collaborationof Iraq with the UN and this country'scom-
pliancewith the obligationsimposedby Security Council resolutions".

(BOCG-Congreso.DVII Leg., n. 125, pp. 273-274).

On 27 April 2001, in responsdo a parliamentaryguestion,the Governmentoffered
the following assessmertf the United Statesair attack of Iraq:

"It shouldbe pointedoutthatMoron de la Frontera andRotaarenot '‘basedocated
in Spanishterritory' that could be interpretedas being Americanbasesin Spain.
Both basesare underfull Spanishtutelageand the United StatesArmed Forces
have beerauthorisedo usesomesupportfacilities by virtue of the currentDefence
CooperationAgreementsigned betweenthe Kingdom of Spain and the United
Statesof America.



At the conclusionof Operation'DesertStorm'in March of 1991, Operation
'‘DesertCalm’' commencedndwasin turn replacedby 'SouthernWwatch'to mon-
itor the areasouthof the Iraqi 33rd parallel.

The SpanishGovernmentasauthorisedogistical supportfor this operationin
so much as allowing the landing andrefuelling of aircraftin transitto the opera-
tions zone.

Since 1990 supporthas also beenprovidedfor Operation'NorthernWatch', a
continuationof Operation'Provide Comfort' to supportthe Kurdish people.

Both operationshavethe backingof UN Security Council Resolution688 that
demandsan endto the Iraqi repressionof its own peopleand especiallyagainst
the populationof Kurdish origin".

(BOCG-Congreso.DVIl Leg., n. 169, pp. 164-165).

On 7 June2001,in responsdo a parliamentaryguestion,the Governmenmadethe
following assessment:

"The English-Americarbombingsof 16 Februaryof the outskirtsof Baghdadwas
a unilateralaction and neither Spainnor the EU was informed aheadof time.

The Governmentholds the view that efforts to resolvethe Iragi crisis should
be channelledhroughthe United Nationswith a view to achievinga global polit-
ical and diplomatic solution permitting the reintroductionof Iraq into the inter-
nationalcommunityandthe lifting of sanctionshasedon respectfor international
legality, complianceof Iraq with the obligationsimposedby said international
community and respectfor the territorial integrity and political independencef
this country.

The conversationgshat wereheldin New York at the end of Februarybetween
Iraq and the United Nations and that will recommenceén the near future, have
provided an opportunity to make headwaydown this path and the opportunity
shouldbe takenadvantageof.

The Governmentherefore considerthatit is vital to createthe necessarygon-
ditions allowing for the achievemenbf apolitical solutionto which the mentioned
bombingsdo not contribute”.

(BOCG-Congreso.DVII Leg., n. 192, p. 77).

Oneyearlater,on 7 May 2002,in aparliamentaryappearancéhe Governmenteported
on Spain'sstanceon Iraq:

"The SpanishGovernments monitoring withgreatconcernandattentionthe devel-
opmentof eventsin the Middle Eastandis actively participatingin the searchfor

apolitical solutionto the region'sdifferentconflicts. In this regional,dramaticand
difficulty context,the Iraq situationis the causeof specialconcern.lraq, at a par-
ticularly complexjuncturein time from an internationalperspectives the only

country in the region that hasfailed to condemnthe attackof 11 Septembeand
it alsocontinuesto showdisregardor the United Nations'resolutionsandrefuses
to admitinspectorsinto its territory which hasled to the continuanceof the sanc-
tions. Spain, holding the Presidencyof the EuropeanUnion and being an active



memberthereof, supportsthe Europeanstancewith relationto Iraq as hasbeen
reiteratedon a numberof different occasionsy the Government.

First of all, the EuropeanUnion reiteratesthat Iraq should fully comply with
the applicable Security Council resolutionsand especiallywith United Nations
resolutions687 and 1284. The EuropeanUnion has also expressedts concern
over the humanitariansituationin Irag and seesthe needto palliate the suffering
of the Iraqi populationandthereforethe EuropeanUnion continuescommittedto
the efforts to review the presentprovisionsof the Oil for Food Programmewith
aview to improving the effectivenessf the sanctions.

In November2001 the United Nations SecurityCouncil unanimouslyapproved
resolution 1382 thus generatingexpectationdor a reorganisatiorof the sanctions
via the introductionof new mechanismspeningthe doorto an eventualrevision
of resolution 1284. This resolution,adoptedin December1999, wasthe outcome
of attemptsto arrive at a consensusn the United Nations'global treatmentf the
Iragi issueandit passedwith the abstentionof three of the permanenimembers
of the SecurityCouncil: RussiafFranceand China. This resolutioncalls for changes
in the inspectionand sanctionregimes.The so-calledUNSCOM would give way
to the newly createdJNMOVIC asthe inspectionmechanismprevisionsaremade
for a seriesof new controlson Iraqi foreign trade and provisionsare introduced
the purposeof which is to expeditethe awardingof contractsrelatedto basiccivil-
ian andhumanitariameedsAs aresultof resolution 1382, neededefforts arebeing
deployedto improvethe legal frameworkof resolution 1284 andto overcomethe
deficienciesin the currentsanctionsystem.

Furthermore,it is very importantto point out that as of the 7th of March of
this year the Iragi Governmenthasinitiated talks with the Secretary-Generaif
the United Nationsaimedat encouragingragq to fully collaboratein the enforce-
mentof internationallegality. As is our duty, Spainandthe EuropeanUnion sup-
port the developmenbf theseeventsandthe work that the Secretary-Generaif
the United Nations, Mr. Kofi Annan, is doing to foster internationalpeaceand
security.In this sensd cansaythattalks were held during this month of May and
the decisionwas takento continue such talks throughoutthe month and before
the end of the month further exploratorytalks will be held betweenlraq andthe
Secretary-Generailf the United Nations.

Anotherrelevantpoint concerningthe policy of the EuropeanUnion is that it
continuesto be the numberone contributorof humanitarianassistancend aid to
Irag. Over the last severalmonthsthe EuropeanUnion has continuedwith its
ECHO activities (the Community'shumanitarianoffice) and within this frame-
work a delegationvisited the country from 25 Januaryto 6 Februaryto verify the
impact of the Agency'sactionin Iraq, gatherinformation on the situation of the
country and begin drafting an action strategyfor the future.

Anotherimportantissueforming part of the EuropeanUnion's positionis that
of preventingany new acquisitionof arms of massdestructionon the part of the
Iragi Governmenbecausat is convincedthat this is a key aspectcontributingto
regional security and stability. All of the EuropeanUnion countriessharea com-



mon will to collaboratein preventingthe proliferation of thesetypesof armsand
to preventtheir falling into the handsof terroristgroups.As you are awaresome
of thesearms, particularly the chemicaland biological ones, are relatively inex-
pensiveand do not requirevery sophisticatedechnologyand arethus considered
to be the armsof choicefor terroristgroups.Thereare, in fact, a numberof inter-
national institutions that are the focus of efforts againstthe proliferation and in
favour of the control of exports, namely organisationssuch as the international
atomic energyorganisationthe organisatiorfor the prohibition of chemicalarms,
the Conventionon biological armsor the missiletechnologycontrol regime.Within
the EuropeanUnion thereis closecoordinationamongall non-proliferationissues
and export control amongthe fifteen Member States.

As for the lastpoint of its policy, the EuropeanUnion reiteratests supportfor
the independencaegrritorial integrity and sovereigntyof all of the region'scountries.

(...)

To finish up 1would alsolike to makementionof two specificissuesthathave
beenbroughtup; one referring to the possibility of military attackson Iraq and
the otherin relationto the actiontakenby the United Statesandthe United Kingdom
on 16 February2001. As regardsthe possibility of a military attackagainstlraq
I would like to point out the following. First of all the Governmenbf Spainhas
no knowledgethatthe Governmenbf the United Statesor that of any othercoun-
try has specific plansin that respect.lt is in fact importantto point out that the
Secretaryof Statehimself, Colin Powell, when he was in Madrid on April 10th
for the meetingof the Quartetstatedhis view on this point publicly during the
pressconferencethat followed the meeting.

Secondof all, I would like to say that the position taken by Spain and the
EuropeanUnion is suchthatto considerthe possibility of military actionin Iraq
the following circumstancesvould haveto concur: first of all, non-compliance
with the resolutionof the United Nations on the part of Iraq; secondof all, evi-
dencepointing to supportfor terroristorganisation®or the developmentand stor-
ageof armsof massdestructionby the Governmenbf Iraq andthird, any action
takenwould haveto be within a frameworkagreedto at the internationallevel,
basicallywithin the frameworkof the United Nations.

As concernsthe actiontakenby the United Statesandthe United Kingdom in
Irag on 16 February2001, 1 am going to refer to the declarationsmade at that
time by the Minister before this very Foreign Affairs Commissionon February
28th. At that time the Minister stated,and | quote: It would probably have been
betterif theseoperationshad not beencarried out but to preventa reoccurrence
of suchoperationawvhatis neededs thatthe Governmenof Iraqg, the Government
of Saddam Husseirthathasbeenoutsideof internationallegality andthatis still
failing to comply with many pointsof the United Nationsresolutions comply with
thoseresolutionsand with internationallegality. In short, the treatmentand the
solutionof the Iragi issueentailsthe enforcemenof andcompliancewith the inter-
nationallegality foundin the different SecurityCouncil resolutions Moreover,and
asalogical corollary to the above,any measureadoptedby the internationalcom-



munity, including the United States,with regardto this affair, shouldbe done,as

I havealreadypointedout, within that sameframeworkof scrupulousrespectfor

internationallegality and in this context Spain has always supporteda political

and diplomatic approachto this issuebearingall its aspectsn mind".
(DSC-C, VIl Leg., n. 486, pp. 15687-15688).

Finally, on 31 October2002,in responseo a parliamentaryquestionthe Government
reportedon Spain'sposition in the eventof a military interventionin Iraq by the
United States:

"Iraq todayrepresentsthreatto internationalpeaceandsecuritybecausdor more
than a decadeit hassystematicallyviolated internationallegality. Iraq still hasa
large proportionof its armsof massdestructionandtherearefoundedindications
thatit is attemptingto increasdts military might. In the pastiraq hasneverthought
twice of initiating wars of aggressiorusing said armsboth within and outsideof
its territory. Moreover, Iraq has repeatedlyand seriously violated humanrights
andthe protectionof minorities.

The Governmentassignsa positive assessmerib the attitude changen the
part of the Iraqi governmentwith respecto the readmissiorof the UN inspectors
given the strongpolitical and diplomatic pressurethat the internationalcommu-
nity has applied againstthe regime of SaddamHussein.Although encouraging,
this changeof attitude is not enoughand should be backedby concreteaction.
The Governmentwould be seriouslyconcernedaboutany lack of willingnesson
the part of Iraq to acceptfuture Security Council resolutionsdesignedo achieve
full compliancewith all of the othersthat havebeenignoredoverthe last several
years.Therefore the diplomatic, political andlegal pressureexertedby the inter-
national community continuesto be appropriateand necessaryln this contexta
new UN resolutionwould be desirable.

With this, the Governmentsimply placesits position within the parameterof
action of its EuropeanUnion partnersthat can be summariseds follows:

- Respecffor internationalorder and rejection of the Iraqi policy of arms of
massdestruction.

- Supportfor UN intervention.

- Maintenanceof the internationalalliance in the fight againstterrorismthat
emergedn the aftermathof the 11 Septembef001 attacks.

- Closeconsensusvith the United States.

No Stateor internationalforum hasyet to decideon any sortof attackagainstiraq

andit is necessaryo forge aheadwith the diplomatic efforts, in tandemwith polit-

ical ones,to encourageraqg to comply with internationallegality. The Spanish
Governmentcannotbaseits position on mere hypothese®f possibleattacksbut
ratheron facts. The fact is that today Iraq hasacceptedhe inspectors.This is the
first stepdown a paththatwill not be easybut that mustbe attemptedbefore con-
templatingother alternatives".

(BOCG-Congreso.DYIl Leg., n. 430, p. 174).



b) Afghanistan

On 5 June 2002, in responseo a parliamentaryquestion,the Governmentreported
on the participationof the Spanishcontingentin the reconstructiorof Afghanistan:

"Spain currently hastwo contingentsdeployedin Afghanistan.As partof the anti
terrorismCoalition led by the US thereis the DeploymentSupportMedical Unit
(UMAD) deployedat the BagramAir Base.As part of the InternationalSecurity
Assistancd-orce(ISAF), in supportof the Afghan Interim Administration(Resolution
1386 of the UNSC), thereis a contingentmadeup of different units of the land
and air armiesandis deployedin Kabul.

The UMAD, comprisedof 47 membersof non-compulsory supportand secu-
rity personneljs a medical-surgicafacility initially envisionedo provide primary
carealongwith a numberof specialities(surgery,orthopaedicspaediatricsgynae-
cology, odontologyandintensivecare)for the Coalition forcesat the Bagrambase.
In light of the Unit's capacitiespnly daysafterits deploymentit was calledupon
and authorisedto provide medical assistanceo the local populationsettingup a
medical office at which, to date, 4,500 peoplehave beentreatedincluding men,
women and children in additionto approximately1,000basepersonnelpatients.
The UMAD hasalsocollaboratedn animportantway with otherhospitalsin the
region both in terms of medical supportas well as with medicines,blood and
maintenance.

UMAD hassetup its operationsin tents(6) and containers(2) with electricity
provided by autonomousmeans.Personnefesidenearbyin tents (10). All sorts
of suppliesare receivedfrom Spainvia three scheduledflights per month and
specificsupportis receivedfrom the base(fuel, water,rations,constructiormachin-
ery, etc.). Personnels relievedevery45-60 daysdependingon the availability of
meansof transport.

The Spanishcontingentat ISAF is comprisedof three Units (engineersEDE
and EADA) integratedunderthe operationalcontrol of the ISAF and a National
SupportElement (NSE) for the logistical supportof the former addingup to a
total of 344 membersThis figure includesOfficials and Deputy Officials forming
part of ISAF's headquarters.

The Companyof Engineersforming part of ISAF carriesout castrametation
and communicationswork in supportof ISAF andis involved in high-impact
humanitarianassistancg@rojectsregardingneededocal infrastructure To date,in
additionto the constructionof arsenalspunkersand all-purposeinstallationsfor
diverse ISAF contingents,Spanishengineershave reconstructeca number of
schoolsandlocal police stationsand haverehabilitatedroadsthat are vital for the
local population.

The SpanishExplosive DeactivationUnit hasthreehighly-qualified and expe-
rienced Explosive DeactivationTeams(EDE). Witnessto their expertiseis their
being assignedsensitivereconnaissancand deactivationmissionsat Government
facilities and the Royal Palace.The unfortunateloss of humanlives sufferedto
date by other similar units attachedto ISAF (Germanand Danish) assignedthe



samesort of tasksalsobearswitnessto the dangerof the missionsas well asthe
professionalisnof the Spanishunit.

The 35 membersof the Support Squadronto the Aerial DeploymentUnit
deployedat the Kabul Airport are a highly specialisedandcritical resourcein the
control and handling of both cargo and passengerst that terminal that catersto
a weekly averageof 500 passengerand more than a thousandions of cargo.

In additionto providing supportfor the above-mentionednits for which it was
designedthe NSE constantlyprovidesspecific supportto othercontingentsn the
form of specialistsmeansof transportand collaborationof the nuclear,biologi-
cal and chemicaldetectionteam. The NSE also cooperateswith the security and
maintenanceservicesof the areaknown as SAREHOUSE 1o the eastof Kabul
wherethe Spanishcontingentis lodged (exceptthe EADA residing at the airport)
in old barracksthatthey rebuilt themselvegogetherwith other ISAF contingents.

The contingentis suppliedfrom Spainin afashionsimilarto thatof the EADA,
receiving specific supportfrom ISAF for aspectssuch as fuel and food. EADA
personnelAir Force)hasbeenrelievedandthe restof the contingent(terrestrial
army) will be relievedduring the secondhalf of May".

(BOCG-Senado.lVIl Leg., n. 444, pp. 72-73).

XVII.  WAR AND NEUTRALITY

1. HumanitarianLaw

On 14 March 2002, in responsdo a parliamentaryquestion,the Governmentmade
the following statementegardingthe applicationof the GenevaConventionof 1949
to the Afghan prisonersbeing held in Guantanamo:

"1. The situationof the detaineesn Guantanamaaverise to consternatioron the
part of the EuropeanUnion from the very beginningas was clearly expressedy
the declaration®f the SpanishMinister of Justiceon behalfof the EU Presidency
and of the High Representativeof the EU and the EuropeanCommissionerfor
External Relations. Theseconcernshave beercommunicatedo United States
officials in a confidential mannerwith a view to clarifying the situation of the
detaineesaandthe above-mentionedfficials haveprovidedappropriateguarantees
that the prisonersare receiving proper treatment.In fact, representative®f the
InternationalCommitteeof the Red Cross(ICRC) havebeenallowedto visit and
have personalprivate conversationswvith eachone of the detainees.

It shouldbe pointedout that, independenbf the legal statusof the Guantanamo
detaineesfrom the point of view of internationalhumanitarianlaw (the Geneva
Conventions)thesedetaineesmust be treatedat all times in a humanemanner
respectingheir fundamentarights. Tbe SpanishGovernmenputs a high priority
on the humanitariantreatmentof any detaineeand respectfor their fundamental
rights. The Governmenif the United Stateshasalways shownits willingnessto
guaranteall of the fundamentalrights of any prisonerregardlesof whetherthe



GenevaConventionis appliedor not. The SpanishGovernments convincedthat
this is how it will be and hasno reasonto believeotherwise.

2. The British Governmenthas confirmedthat the prisonersare being treated
in a humanemanner.Subsequento receiving the report drafted in situ by the
British officials, said Governmentaffirmed in the House of Commonsthat the
detaineesvagedno complaintsand that they are being treatedproperly and that
treatmentis in line with internationalhumanitarianregulations.lIt is therefore
unjustified to qualify the treatmentgiven prisonersas inhumaneand the photo-
graphsof the Guantanamgrisonersso widely disseminatedindtalked aboutdo
not reflect the humaneand reasonabldreatmentthat they are receiving.

3. Furthermore,this conviction is backedby the declarationsmadeby the
Presidenbf the ICRC, JacobKellenberger, whesaid that he did not believe that
the United Stateswould attemptto evadeits internationalresponsibilitiesand that
the Governmenbf this country agreeswith treatingdetaineessif they werepris-
onersof war. Mr. Kellenbergergoeson to recognisethat cooperationwith the
Americanauthoritiesis good andthat nearly all of the proposalsthat were made
to improvethelot of the detaineesverequickly acceptedin practice,saidAuthorities
haveshownnot only their full collaborationwith and supportof the ICRC in their
examinationof the situation of the prisonersin question,but the ICRC hasalso
beenableto work in Guantanaman accordanceavith the rnlesthatare appliedto
prisonersof war, thereforebeing ableto provide assistancend speakwith them
alone, in the absenceof any witnesses.

Cooperatiorwith the InternationalCommitteeof the Red Crosson the ground
is, therefore,correctalthoughthe issue remainsof the divergencefrom a legal
standpointgiven that the United Stateshasnot given all of the detaineegprisoner
of war status.In this sensehe ICRC hasissueda communiqueon the stancetaken
by the United Stateswith regardto the Guantanamaletaineegxpressedby President
Bush himselfon 8 February.This communiquerecogniseghat thereare discrep-
anciesbetweenthe ICRC and the United Stateswith respectto the procedure
implementedn the determinatiorof which detaineeslo not havetheright to pris-
onerof war statusbut wenton to mentionthat both sidescontinuewith their dia-
logue on this issue.

Moreover, the Presidentof the ICRC, immediately prior to his recenttrip to
Spain, statedthat he noted 'with satisfactionthat internationalhumanitarianiaw
is one of the SpanishPresidency'spriorities'.

4. In conclusionand basedon the above,it doesnot appearto be reasonable
to take any additionalmeasuredefore the authoritiesof the United Statesor the
Presidencyof the EU - apartfrom certainMember States -that hasbeenin per-
manentcontactwith suchauthoritieson this issue”.

(BOCG-Congreso.DYIl Leg., n. 323, p. 150).

On 310ctober2002,in responséo a parliamentaryguestion the SpanishGovernment
reportedon the situationfacedby the SpanishsubjectHamedAbderrahamamhmed
at the Guantanamanilitary base:



"As soon as word was receivedof the detentionof Mr. HamedAbderrahaman
Ahmed andhis subsequentransferralon 11Februaryto the Americannavalbase
in Guantanamothe SpanishEmbassyin Washingtoncontactedhe United States'
authoritiesregardingthe situation of said Spanishsubjectand regardingrespect
for therules,usesandcustomsof internationalhumanitarianiaw in his detention.

Spainwasoneof the first countriesallowedto visit their nationalsat saiddeten-
tion centreafter France United Kingdom andBelgium, countriesfrom which there
were alreadycitizensbeingheld at the baseprior to the arrival of the Spanishsub-
ject. Spanishdiplomatic officials againvisited the detaineein July.

The authoritiesof the United Stateshave declaredthat they considerthe
Guantanamaletaineesas ‘illegal combatantstapturedduring the courseof an
armedconflict becauseahey violate the laws and customsof war (lack of evidence
of abasicorganisatiomandresponsibleommanderpperationaladministrationout-
side of the boundsof the laws regulatingarmedconflicts, etc.). For thosereasons
they are of the opinion that said detaineedail to comply with the requirements
setoutin Article 40 of the 12 August 1949 GenevaConventionfor concessiorof
‘prisonerof war' status.They have,however,expressedheir intention of treating
themin a way commensuratevith the GenevaConventions.

As was discoveredoy Spanishdiplomatic officials, nourishmentand hygiene
conditionsare proper,they receivemedicalattention they arefree to practicetheir
religion, to communicateby postandreceivepostalpackagesetc. Detentioncon-
ditions and security measuresare, however, strict. At one point the American
authoritiesdeclaredthat they were willing to transferthe detaineedo their coun-
tries of origin if they were processedand consentedo subsequeninvestigation
by the United States.To date,however,noneof themhasbeensetfree exceptfor
one casedue to psychologicalinstability.

In his conversationsvith Spanishofficials, Mr. Abderrahamamhmed consid-
eredthat the treatmentthat he is receiving is reasonableand he did notregister
any complaints.Representativeom the InternationalCommitteeof the RedCross
presentin Guantanamdiave also had accessto the Spanishdetaineeon a num-
ber of occasions.

The situationof the Guantanamaletaineeshasalsobeendealtwith within the
frameworkof the dialogueon humanrights issuesbetweenthe EuropeanUnion
andthe United States.The EU hasalwaysunderscoredespeciallyat the Barcelona
and Seville EuropeanCouncils, that respectfor humanrights and Rule of Law
mustbe the overarchingprinciple of all effective strategiedo eradicateterrorism.

The Spanishembassyin Washingtonremainsin close contactwith the diplo-
matic representationsf the EU countrieswith nationalsdetainedat Guantanamo
(Belgium, Denmark,France ,United Kingdom and Sweden)andis in constantcon-
tact with the representativesf the International Committeeof the Red Crossto
shareinformation and remaininformed on this issue”.

(BOCG-Congreso.DVYII Leg., n. 430, pp. 190-191).



2. Disarmament

On 17 April 2001,the Governmenteportedon Spain'sstanceon the US planfor an
antimissileshieldin reply to a parliamentaryquestion:

"The Governmentrecognisesand sharesthe concernregardingthe proliferation

of missiles and arms of massdestruction,principally due to their destabilising
effectsin sensitiveregionssuch as Asia and the Middle East. The Government
feelsthatit is necessaryo maintaina dialoguewith our allies on the existingrisk

andto seeka solutionthatbearsthe whole setof factorsin mind givingdueimpor-

tanceto strategicbalance.

The United States'National Missile Defence Systeminitiative (NMD) gives
rise to questionsgiven the consequencethat its eventualdeploymentcould have
on strategicbalance the proliferation of armsof massdestructionand their vec-
tors, andthe complexnetwork of arms control agreements.

The United States(US) hasbeenholding andintensifyingregulartalks with its
Europeanallies on the developmenbf this initiative. Spainbelievesthat a posi-
tive stepwastakenby the US in consultingwith Russiaandwith all of its European
allies andis actively participatingin this reflection process.

Spainwould alsobein favourof significantreductionsn strategicnucleararse-
nalsto go handin handwith any deploymentof NMD andwould not like to see
any negativeeffects on efforts madein favour of disarmamentnon-proliferation
and arms control.

For the time being, the United Stateshasyet to definethe final configuration
of NMD andit is thereforenot yet possibleto determineits effectson strategic
balance,existing initiatives in the areaif disarmamenbr non-proliferationor on
the Europeandefencepolicy.

Oncethe scopeand architectureof the systemare defined, an in-depth study
of its effectswill be needed".

(BOCG-Congreso.DYIl Leg., n. 164, p. 292).

3. Exportationof Arms

On 9 August2002,in responséo aparliamentaryguestionthe Governmenteported
on the measuresmplementedyy Spainduring the SpanishPresidencyf the European
Union relatedto the saleof arms:

"The actiontakenby the SpanishGovernmentduring the courseof its Presidency
of the EuropearJnion with regardto the saleof armshasbeencarriedout mostly
within the COARM Working Group of the CommonForeignand SecurityPolicy
(CFSP).During the courseof the SpanishPresidencythe Groupmeton four occa-
sions(onemorethanduring the previousPresidency)Moreover,led by the Spanish
Presidencythe COARM troika held consultationmeetingsand exchangednfor-
mation with the EFTA countries withinthe EuropeanEconomicArea (Iceland,
Liechtensteirand Norway) on 28 February,with AssociatedCountriesin Sofiaon



9 April, with the Ukraineon 19 April, with the United Stateson 30 May and with
Russiaon 30 May aswell.

The SpanishPresidencycollaboratedactively andchairedan Experts'Seminar
on the Control of the Export of DefenceMateriel with the AssociatedCountries
in Sofia, Bulgariaon 10 April.

The SpanishPresidencyalso actively participatedn the preparationranddevel-
opmentof a RegionalConferencethat the United States,with Spanishauthorisa-
tion, organisedn Barcelonabetweenthe 20th andthe 24th of May on the control
of exportsandborderswith all of the EU MemberStatesandwith a group of Arab
and Mediterrauearcoastalcountries: SaudiArabia, Algeria, Egypt, United Arab
Emirates,Jordan,Morocco, Oman, Qatar, Turkey and Yemen.

During the six months of the SpanishPresidencyit also participatedactively
in two ad hoc meetingsinvolving consultationsbetweenthe EU and the US on
the samesubjectson 20 Januaryin Madrid andon 7 Junein Brussels.

And finally, the SpanishPresidencyof the COARM met onseveraloccasions
with a numberof NGOs selecteddue to their interest inthesesubjectssuch as
Amnesty International(Al), Intermon-Oxfam,the UNESCO chair on the Culture
of Peaceof the UniversidadAutonomo de Barcelona,and with SaferWorld. It
was also one of the speakersat the Conferenceorganisedby Al and Intermon
Oxfam in Madrid on 10 May. As regardsthe contentof this action takenby the
SpanishPresidency,Spanishpriorities on this subjectduring the EU presidency
havebeen:

1. As regardsthe specific measureghat could be appliedto preventingterror-
ism within the frameworkof COARM and other disarmamentnon-proliferation
and exportcontrol fora, a declarativedocumentwas drawn up that also outlines
someoperativerecommendationghat, once agreedto by Member Statesand the
Commission,was adoptedby the EuropeanUnion Council of 15 April 2002 and
figures in the Council Conclusions(7331/02). The most operativemeasuresas
regardsCOARM focus on initiating, togetherwith the Commission,an exercise
to examinethe possiblemeasureso improvethe exportcontrol systemfor defence
materiel, dual use materiel and technologyand to study the refusal notification
systemto assureits efficient operationafter more than three yearsin operation
(points 6 and 7 of Chapterl1).

2. In the areaof transparencyin the export of arms, the SpanishPresidency
encouragedinitiated and was able to finalise the following subjects:

2.1. Greatertransparencyin the presentatiorto COARM of national foreign
tradedataregardingdefencemateriel.

A new format was agreedto that spells a very important stepforward in the
degreeof transparencyof the information that Member Statesfurnish for the
COARM Annual Reportandto their respectiveParliamentsAccordingto this new
format, eachof the Member Stateswill furnish the statisticson licensesissued
and, for thoseable to provide this information, on the exportsactually madedur-
ing eachfiscal period. This shall also include the economicvalue of the products
and a summarylist in compliancewith the commonlist of controlled products.



The value amountsattachedto the country by country exportswill be optional.
The numberof refusalsissuedby the MemberStatesasa wbole will be provided
to eachone of the targetcountriesalongwith a referenceto the Code of Conduct
criteria applied.

2.2. Standardisatiorof the EU Member States'certificate of final destination.

A commondenominatorwas reachedwith identical elementsfor the certifi-
catesof final destinationof the 15 MemberStates.This denominatowaswidened
by getting the Group to requestthat all Member Statesadoptthe mention of
final use/uselas a commonelementin all of the Certificatesof Final Destination
issuedand requiredfor eachone of them, in addition to the final destinationor
addressee.

2.3. The creationof apageon the Network for eachEU MemberCountry con-
taining the mostrelevantnationaldataon the foreign tradein this type of materiel.

This exerciseis practically complete All of the Union countriesposses®r are
in the processof possessinghis type of information on the Network where the
public hasaccesgo practically the sameinformation as Parliament.

3. In the areaof the applicationof the Codeof Conduct,efforts havebeenmade
to fosterits applicationto new activities suchas mediationin the armstrade, the
establishmenof factoriesin third countriesor the transportatiorof armsthrough
the territory of the Union aswell asto new productssuchas the so-called'civil
goods'for useby police or securityforces.

3.1. Control of brokeragepracticesin the foreign trade of defencemateriel.

Possiblythe greatestsuccessof the SpanishPresidencywas achievedin this
field. The COARM Group agreedto call on the Presidencyto draft a common
position paperon this thorny subject. Subsequento a seriesof necessargonsul-
tations -including legal servicesprovided by the Council - the draft was circu-
lated on 27 June2002.

The CommonPositiondraft proposeghe establishmenbf a registry of inter-
mediariesin defencematerieltransactionsand calls for a written licensefor each
transaction.lt also proposesthe creation of an information sharingmechanism
especiallyto control a possiblerecordof illicit activities on the part of naturalor
corporatepersonsworking as armsbrokerswithin the territory of the EU. It also
proposesthe regular and detailed exchangeof information on the criteria to be
appliedto the issuing of brokers'licensesand/orinscriptionin a specialregistry
of intermediaries.

3.2. Regulatethe control of armsproductionabroadunderUnion countrylicense.

This exercisehas finalised. It was the first subjectthat was closedunderthe
SpanishPresidency.The EuropeanCouncil will adoptthe conclusionsof the
COARM Groupsthatcall for the strict applicationof the EuropearCodeof Conduct
in thesecasesaswell. In practicethis meansan additionto Criteria 7 of the Code
of Conductthatwill politically oblige Member Statesto considerthe risks of re-
exportationor diversion on the part of third countriesproducingunderlicense
before grantinglicensesto establishthesebranchoffices.

TheseCOARM conclusionswill appearin the 4th Annual Group Reportand



will thenbe adoptedby the GeneralAffairs Council (GAC) which meansthatthey
will havethe sameconsideratioras the Codeof Conductitself.

3.3. Initiate work to achievetheregulationof thetransitcontrol of armsthrough
EU countries.

The SpanishPresidencylaunchedthe ideain Januaryand was ableto bring it
to fruition in May. Transitor transferis much moredifficult to regulatethanexpor-
tation (especiallyin largeports or airportssuchasLondon, Rotterdam Barcelona,
etc.). A notification mechanismof refusalslike that which existsfor the control
of exportswould paralysecommerceat manyimportantports. Moreover,the num-
ber of methodscurrentlyin useis practicallyequivalentto the numberof Member
States.The Presidencythereforedecidedto approachthe problemwith a generic
text establishingthe commitmentto be takenon by eachMember Stateto apply
the principles and criteria of the EuropeanCode of Conductto the concessiorof
transitlicensesbut without its complexoperationalmechanism.

The text was adoptedby the Group at the meetingof 29 May 2002 with some
modificationsthat do not alter its substancendwill be explicitly includedin the
upcoming4th COARM Annual Reportthat, in turn, will be adoptedby the GAC.
An expressionwas also made of the Group'swill to include this subjectin the
first formal revision of the Criteriaandthe OperationaProvisionsof the European
Codeof Conduct.

3.4. Proposéo the EuropeanCommissionto take a seriouslook at Community
Regulationson the exportof the so-called'personalmovementrestrictiondevices'
(shacklesand waist chains).

The Commissionannouncedhat during the month of April it would table an
initial proposalthatwould include an extendedist of theseproducts that should
be controlled -and a mechanisnfor their control similar to the one established
for dual use materiel. The list would also include productsthat are usedin the
applicationof the deathpenaltyandthe control mechanisnwill be basedon Article
133 of the EC Treaty. The Commissionwas not able to finalise the initial draft
proposalalthoughatthe last meetingof COARM on 2 July 2002underthe Danish
Presidencyit presenteda full reporton the stateof the work thusfar. It is hoped
that a Regulationproposalwill be tabledbeforeyear'send".

(BOCG-Congreso.DYIl Leg., n. 396, pp. 313-315).

Prior to 17 January2001, the Governmentreported,in responsdo a parliamentary
guestion,on the controlsappliedin Spainto the exportof arms:

"The SpanishGovernmenttook the lead over the rest of the EuropeanUnion
Member Statesby subjectingexportsof defenceand dual use materielto control
via Royal Decree491/19980f 27 March approvingForeign Trade Regulationon
this type of materiel.Article 6 of that Royal Decree491/1998refersto the refusal,
suspensiorandrevokingof authorisationsSpecifically, exportauthorisationselat-
ing to defenceanddual usematerielmay be refused,suspendear revokedby the
Inter-ministerial RegulationBoard for Foreign Trade in Defenceand Dual Use
Materiel (Spanishinitials - JIMDDU), when:



a) Therearerationalindicationsthatdefenceor dual usematerielmay be used
in actionsthat disturbthe peace stability or securityon a world or regional
scaleor that their export/shipmenmay violate internationalcommitments
to which Spainis party.

b) The correspondingperationamay havea negativeeffecton the State'sgen-
eral defenceinterestsor foreign policy.

Consideratiorof the humanrights situationin a countrythatis the potentialrecip-
ientof defenceor dual usematerielfrom Spainis full envisionedn the mentioned
Article 6 of Royal Decree491/1998.This is the casein the practicalapplication
of thatArticle.

On 8 June1998the EuropeariJnion adopted itown Codeof Conductfor arms
export. Eight criteria are setout in this Code of Conductand shouldbe bornein
mind when it comesto authorisingarms export operationsby EuropeanUnion
MemberStates.The secondcriteria of the Codeof Conductmakesspecific men-
tion of 'respectfor humanrights in the final recipientcountry' of an armsexport
operation.

In the field of armsexportsall of the EuropeanUnion Member States,Spain
amongthem, conformto that secondcriteria of the 8 June 1998 Codeof Conduct.
The COARM working group of the EuropeanUnion is specifically chargedwith
seeingthat Member Statesapply this Codeof Conduct.

Basedon the above,the Spanishauthoritieshavebeenpayingparticularly close
attentionto requestdiled for exportlicensesfor defenceanddual usematerielby
countrieswhosehumanrights situation is not optimal and have been acting in
consequencelhe objectiveis, therefore,to preventSpanishdefenceanddual use
materielfrom being usedfor the purposeof internal repressionso as not to con-
tribute to the further deteriorationof respectfor humanrights in countriesthatare
potentialrecipientsof an exportoperationinvolving this type of materiel”.

(BOCG-Senado.lVIl Leg., n. 128, p. 43).

On 25 October2002,the Governmenteported,in responseo a parliamentaryques-
tion, on the annual salesvolume of all types of police and military materielfrom
Spainto Turkey during the decadeof the 90s:

"The only exportof paramilitaryand securitymaterielto Turkey since 1998 was
in 1999 and was anti-riot tear gasthat was deliveredto the Directorate-General
of the Police. The exportof paramilitaryand securitymaterielis controlledsince
theentryinto force of RoyalDecree491/1998of 27 March approvingthe Regulation
of ForeignTradein Defenceand Dual Use Materiel.

Export of defencematerielto Turkey from 1990to 2001:



(BOCG-Congreso.DYIl Leg., n. 426, p. 304).

On 4 December2002,in an appearanceefore Parliamentthe Governmenteported
on the saleof armsfrom Spainto Israelandto India and Pakistan:

"The factis that, in line with aproposalmadeby the EuropearParliamentBelgium
and Germanydecidedor announcedhat they were going to end their policy of
arms saleso Israel. 1would like to inform you that a formal or public announce-
ment of a suspensiorof salesis tantamountpractically, to an embargoandit is
likely thatyou havedonethe same.An arms embargodecisionis a measureof
suchimportancethatin Europeit is normally takenby the EuropeanCouncil and,
within the frameworkof the United Nations,by the SecurityCouncil or we would
haveto turn to avery specialiseddSCE-typebody for the go-aheadf anembargo.
In the caseof an individual country this is an exaggeratedtep. The European
Union codeof conduct,thatyou arevery familiar with, doesnot foreseethe appli-
cation of any specific sort of embargoWhat it doesis establisha seriesof guid-
ing andinterpretableprovisionscontaininga list of criteriareferringto countries
andtheir internationalobligations,the type of materiel,the country of destiny,the
final user orthe political situationin a numberof countries.The countriesof the
EuropeanUnion areobligedto bearthis in mind andmodeltheir arms salegoli-
ciesin accordancewith this code. Thereare meetingsamongall of the countries
to study the typesof policies being implementedand their consequences.

First of all I am going to focus basically on the subjectof Israel. | would like
you to know that Spainprovidesonly minimumlevelsof defencematerielto Israel.
In the year 2000 arms exportsto Israel accountedfor 1.07 percentof the total
exportsof armsandin 2001 that percentagdell to 0.24.1 am not giving this as
anexcusebut | would like to inform you - andthis is outlinedin the codeof con-
duct -thattherearedifferenttypesof arms.The export ofsportmunitionsor elec-
tronic navigationor air communicationcomponentss not the sameas the export
of lethal arms which is not whatis being exported.Moreover,in 1999 in Spain
morethan 10 percentof the requestdor exportlicensedo Israelwereturneddown.
Tradeis at a minimal level andis relatively controlled.

As regardsindia and Pakistan,during the Presidencyof the EuropeanUnion
Spaincalled a meetingof the Council working group, COARM, on 29 May to
take a look at how the code of conductwas being enforcedin the different coun-



tries. Control of Europearexportsto thesecountriesbeganin 1999 given thatthe
code of conductis from 1998 and in the evaluationthat was madein this group
we sawthatpractically all of the statesof the EuropeanUnion werefollowing the
sameprocedureghat also coincidedwith thosefollowed by the United Statesand
Russia.All of the countriesagreedthat, in the absenceof significantincreaseor
decreasesf exportsfrom the different countries,a large-scaldmbalancein some
countriesundergoingtensionscould be even more dangeroudor the situation at
hand as was the casein Kashmirand 1 againwould like to reiteratethatin the
consultationswithin the EuropeanUnion andin the troikas with the United States
and the RussianFederationit was determinedthat the policy was basically the
sameandthat it complieswith the code of conductjust asit was being applied.
An embargoby the EuropeanUnion againstisrael, whetherofficial or not, -
andthis issuewas approached would be entirely counterproductive.First of all
becausahe mostextremistsectorsof Israeli societywould saythat we are align-
ing ourselves they who arethe region'sdemocracy with the Palestiniansvho
are going to procurearms on the black market and through neighbouringArab
countries.Secondof all becausehat sort of embargowould neverbe approvedn
the United Nations SecurityCouncil and would leadto a stand-offwith the United
Statesas concernsthe Middle Eastlssuewhich would not be in anyone'savour.
And third of all, the war materielemployedby the Israeli army is not comprised
of the small armsthat can be boughtin Spainbut ratherby the heavy armsthat
aresoldandwill continueto be sold by the United States.Therefore Europewould
put itself on bad termswith the majority of the Israeli political class,would have
nothing to gain and would not solve the problemof armsarriving to the zone".
(DSS-C,VII Leg., n. 393, pp. 11-12).
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This material has beenselected,compiled and commentedon by a team fromthe
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in PublicInternationalLaw, andDavid MarquezBotella, Researct\ssociatein Public
InternationalLaw.

This surveyincludesthe treatiescoveredby art. 2.1.a) of the ViennaConvention
on the Law of Treaties,publishedin the Boletin Oficial del Estado(Official Journal
of the State).Its purposeis to recordthe legal effects of theseinstruments,suchas
ratification or accessionmunicipalentryinto force, provisionalapplication reservations
or declarationsterritorial application,terminationandabrogation.In afew instances
somerelevantarticlesor referenceswill be reproducedn an unofficial translation.

. INTERNATIONAL LAW IN GENERAL
[I. SOURCESOF INTERNATIONAL LAW

M. RELATIONSHIPBETWEEN INTERNATIONAL AND
MUNICIPAL LAW

IV SUBJECTSOF INTERNATIONAL LAW

V THE INDIVIDUAL AND INTERNATIONAL LAW

1. Nationality

- Additional Protocol betweenthe Kingdom of Spain and the Argentine Republic
amendingthe Conventionon Nationality of 14 April 1969, doneat BuenosAires on
6 March 2001.

Provisionalapplication:6 March 2001 (BOE 88, 12.4.01).

Definitive entry intoforce: 1 October2002 (BOE 248, 16.10.02).



- SecondAdditional Protocolto the Conventionon Nationality of 28 July 1958 sub-
scribedto betweenSpain and Guatemalaamendedy the Protocol of 10 February
1995, donead referendumat Guatemalapn 19 November1999.

Entry intoforce: 7 February2001 (BOE 88, 12.4.01).

- Additional Protocolbetweenthe Kingdom of Spainandthe Republicof Paraguay
amendingthe Conventionon Dual Nationality of 25 June 1959, donead referendum
at Asuncion, 26 June 1999.

Entry intoforce: 1 March 2001 (BOE 89, 13.4.01).

- Additional Protocol betweenthe Kingdom of Spain and the Republic of Peru
amendingthe Conventionon Dual Nationality of 16 May 1959, donead referendum
at Madrid, 26 June 1999.

Entry intoforce: 1 December2001 (BOE 24.11.10).

- Additional Protocol betweenthe Kingdom of Spain and the Republic of Bolivia
amendingthe Conventionon Dual Nationality of 12 October 1961, done ad refer-
endumat Madrid, 18 October2000.

Entry intoforce: 1 February2002 (BOE 46, 22.2.02and 70, 22.3.02).

- Additional Protocolbetweenthe Kingdom of Spainandthe Republicof Colombia
amendingthe Conventionon Dual Nationality of 27 June 1979, donead referendum
at Bogota, 14 September1998.

Entry intoforce: 1 July 2002 (BOE 264,4.11.02).

- Additional Protocol betweenthe Kingdom of Spainandthe Dominican Republic
amendingthe Conventionon Dual Nationality of 15 March 1968, done ad referen-
dum at SantoDomingo, 2 October2002.

Provisionalapplication:2 October2002 (BOE 273, 14.11.02).

- Additional Protocolbetweenthe Kingdom of Spainandthe Republicof Honduras
amendingthe Treaty on Dual Nationality of 15 June 1969, done ad referendumat
Tegucigalpa,13 November1999.

Entry intoforce: 1 December2002 (BOE 289, 3.12.02).

- Exchangeof Noteson 10 November1993 constitutingan Agreementbetweenthe
Kingdom of Spain and the Republic of Hondurasamendingthe Treaty on Dual
Nationality of 15 June 1966.

Entry intoforce: 24 November2002 (BOE 289, 3.12.02).

2. Aliens

- Agreementbetweenthe Kingdom of Spain and the Italian Republic on readmis-
sion of illegal aliens,doneat Rome,4 November1999.
Entry into force: 1 February2001 (BOE 33, 7.2.01 and 146, 19.6.01).



- Exchangeof Notes of 8 and 13 June 1999, constituting an Agreementbetween
Spainand Brunei Darussalanon the abolition of visas.
Definitive entry intoforce: 19 February2001 (BOE 74, 27.3.01).

- Denunciationby Verbal Note of 2 November2001 of the Exchangeof Lettersof
26 May 1961, betweenSpainand Colombiaon the abolition of visas.
Entry into force: 2 November2001 (BOE 282, 24.11.0 1).

- Exchangeof Notesof 21 and 27 December2001, betweenthe Kingdom of Spain
andthe Republicof Colombiaon visasissuedfree-of-charge.
ProvisionalApplication: 2 January2002 (BOE 73, 26.3.02).

Definitive entry intoforce: 1INovember2002 (BOE 289, 3.12.02).

3. Humanrights

- EuropearAgreementelatingto persongarticipatingin Proceedingsf the European
Court of HumanRights, done at Strasbourgon 5 March 1996.
Instrumentof ratification: 23 December2000.
Entry intoforce: 1 March 2001 (BOE 47, 23.2.01).
Note: Spaindeclaredthe following:

"In accordancewith the provisionsof Article 4, paragraph?b, the Kingdom of
Spaindeclareghatthe provisionsof Article 4, paragrapi? (a) of the Agreementwill
not apply to its own nationals".

- Additional Protocol to the Conventionfor the Protectionof Human Rights and
Dignity of the HumanBeing with regardto the Application of Biology andMedicine,
on the Prohibition of Cloning HumanBeings, doneat Parison 12 January1998.
Instrumentof ratification: 7 January2000.

Entry intoforce: 1 March 2001 (BOE 52, 1.3.01).

- OptionalProtocolto the Conventionon the Eliminationof All forms of Discrimination
againstWomen,doneat New York on 6 October 1999.

Instrumentof ratification: 29 June2001.

Entry intoforce: 6 October2001 (BOE 190, 9.8.01).

- EuropeanCharterfor Regionalor Minority Languagesdone at Strasbourgon

5 November1992.

Instrumentof ratification: 2 February2001.

Entry intoforce: 1August2001 (BOE 222, 15.9.01and 281, 23.11.01).

The Spanishratification was madewith the following declaration:
"Spaindeclareghat, for the purposeof the mentionedarticles, thdanguagesec-

ognized as official languagesin the Statutesof Autonomy of the Autonomous

Communitiesof the BasqueCountry, Catalonia,Balearic Islands, Galicia, Valencia

and Navarraare consideredasregionalor minority languages.



For the samepurposes,Spain also declaresthat the languagesprotectedby the
Statutesof Autonomy in the territories wherethey are traditionally spokenare also
consideredasregional or minority languages.

The following provisionsof Partlll of the Charterwill apply to the languages
mentionedin the first paragraph:

Article 8:
- paragraphl sub-paragrapha(i), b(i), c(i), d(i), e(iii), f(i), g, h, i.
- paragraph.

Article 9:
- paragraphl, sub-paragrapha(i), a(ii), a(iii), a(iv), b(i), b(ii), b(ii), c(i), c(ii),
c(iii), d.
- paragraph?, sub-paragrapla.
- paragraph3.

Article 10:
- paragraphl, sub-paragrapha(i), b, c.
- paragraph2, sub-paragrapha, b, c, d, e, f, g.
- paragraph3, sub-paragraphs, b.
- paragraph4, sub-paragrapha, b, c.
- paragraptb.

Article 11:
- paragraphl, sub-paragrapha(i), b(i), c(i), d, e(i), f(ii), g.
- paragraph?.
- paragraphs.

Article 12:
- paragraphl, sub-paragrapbs, b, c, d, e, f, g, h.
- paragrapt?.
- paragraphs.

Article 13:

- paragraphl, sub-paragrapha, b, c, d.
- paragraph2, sub-paragraphs, b, c, d, e.

Article 14:
- sub-paragrapla.
- sub-paragraplib.
All the provisionsof Partlll of the Charter,which can reasonablyapply according

to the objectivesand principles laid down in Article 7, will apply to the languages
mentionedin the secondparagraph”.

- InternationalCovenantof Civil and Political Rights, adoptedby the General
Assemblyon 19 December1966.

Declarationby the Governmenbf Spainin regardto Article 41, on 24 Febrnary1998:



"The Governmenif Spaindeclareshat, underthe provisionsof article 41 of the
InternationalCovenantof Civil andPolitical Rights, it recognizegshe competenc®f
the Human Rights Committeeto receiveand considercommunicationgo the effect
that a StateParty claimsthat anotherStatePartyis not fulfilling its obligationsunder
the Covenant"(BOE 290, 4.12.01and 25, 29.1.02).

- Optional Protocolto the Conventionon the Rights of the Child on the saleof chil-
dren, child prostitution and child pornography,signedat New York, 25 May 2000.
Instrumentof Ratification: 5 December2001.

Entry intoforce: 18 January2002 (BOE 27, 31.1.02).

- ProtocolNo. 1 to the EuropeanConventionfor the Preventionof Torture and
Inhumanor DegradingTreatmentor Punishmentdoneat Strasbourgon 4 November
1993.

Instrumentof Ratification: 1IMay 1995.

Entry intoforce: 1 March 2002 (BOE 35, 9.2.02).

- ProtocolNo. 2 to the EuropeanConventionfor the Preventionof Torture and
Inhumanor DegradingTreatmentor Punishmentdoneat Strasbourgon 4 November
1993.

Instrumentof Ratification: 11 May 1995.

Entry intoforce: 1 March 2002 (BOE 35, 9.2.02and 142, 14.6.02).

- Optional Protocolto the Conventionon the Rights of the Child on the involve-
mentof childrenin armedconflict, signedat New York, 25 May 2000.
Instrumentof Ratification: 1 March 2002.
Entry intoforce: 8 April 2002 (BOE 92, 17.4.02).
With the following declaration:

"For the purposesof the provisionsof article 3 of the Protocol, Spain declares
that the minimum agefor voluntary recruitmentinto its armedforcesis 18"

VI. ORGANS OF THE STATE
1. Diplomatic Relations

- Agreementbetweenthe Kingdom of Spainandthe Oriental Republicof Uruguay
on remuneratecemploymentfor dependant®f diplomatic, consular,administrative
and technical personnelof diplomatic and consularmissions,done at Madrid on
7 February2000.

Entry intoforce: 21 December2000 (BOE 83, 6.4.01).

- Agreementbetweenthe Kingdom of Spain andthe Governmentof Australia on
remunerateémploymentfor dependant®f diplomatic, consular,administrativeand



technicalpersonnebf diplomatic and consulamissions,doneat Madrid on 6 March
2000.

Entry intoforce: 27 April 2001 (BOE 141, 13.6.01).

- Agreementbetweenthe Kingdom of Spainand the Republic of Peruon exemp-
tion of visasfor diplomatic and serviceand specialpassporholders,doneat Madrid
on 8 November2000.

Provisionalapplication: 8 December2000 (BOE 309, 26.1.2.00).

Definitive entry intoforce: 30 June2001 (BOE 161, 6.7.01).

- Agreementbetweenthe Kingdom of Spainand the Republic of Ecuadoron the
free exerciseof remuneratecemploymentfor dependantf diplomatic, consular,
administrativeand technical personnelof diplomatic or consularmissions,done at
Madrid on 7 March 2000.

Entry intoforce: 23 July 2001 (BOE 281, 23.11.01).

- Agreementbetweenthe Kingdom of Spainandthe ArgentineRepublicon the free
exerciseof remuneratecmploymentfor dependant®f diplomatic, consular,admin-
istrative and technicalpersonnelbf diplomatic or consulamissions,done at Madrid
on 9 May 2001.

Entry intoforce: 21 January2002 (BOE 53, 2.3.02).

- ComplementarityandMutual Diplomatic SupportAgreemenbetweenthe Kingdom
of Spainand the Republic of Hondurasdone ad referendumat Tegucigalpaon 15
February 1995

Entry intoforce: 26 November2001 (BOE 57, 7.3.02).

Note: SpainandHondurasagreeto coordinatethe actionof their Diplomatic Missions
abroadwith a view to complementingheir managemenin benefitof both countries.
To this end they may usethe servicesof the Diplomatic Mission of the other Party
in thosecountriesin which one of the two doesnot have an accreditedandresident
representationThe Partiesshall agreeon the scopeand procedureof this useaswell

asthe modalitiesand limits by which it canbe extendedon the consularlevel.

In thosecapitalsin which both ContractingPartieshave Diplomatic Missions,the
two Governmentsagreeto the possibility of requestingdiplomatic supportfrom the
other Party with respectto the Governmentbefore which it is accreditedand for
nationalintereststhatare exclusiveto the requestingParty. In this respecit is under-
stoodthat said supportmay not be given without a prior andformal requesfrom the
interestedParty that must be formulatedin writing in the form of a note for each
casethrough the respectiveEmbassyin Madrid and Tegucigalpa.The requested
Governmentshall be free to decline suchpetition for support.



2. SpecialMissions

- Conventionon SpecialMissionsand Optional Protocolconcerninghe Compulsory
Settlementbof Disputes,done at New York on 8 December1969.

Instrumentof accession28 May 2001.

Entry into force: 30 June2001 (BOE 159, 4.7.01 and 233, 28.9.01).

3. Relationswith InternationalOrganizations

- Conventionon responsibilitiesto be assumedetweenthe Kingdom of Spainand
the Food andAgriculture Organizationwith regardto the 24th sessiorof the General
FisheriesCommissionfor the Mediterranearn(Alicante, 12 to 16 July 1999) andthe
1stextraordinarysession(Alicante, 7 to 9 July 1999),doneat Romeon 2 July 1999.
Entry intoforce: 2 March 2001 (BOE 153, 27.6.01).

- Exchangeof Notes 1 Juneand 7 July 2001, constitutingan Agreementbetween
the Kingdom of Spainandthe United Nationsfor an InternationalConferenceorgan-
ised by the United Nations on the Middle EastPeaceProcessand the Palestinian
Peopleto be heldin Madrid on 17 to 19 July 2001.

Provisionalapplication: 7 July 2001 (BOE 188, 7.8.01).

- Agreementbetweenthe Kingdom of Spainandthe World Health Organizationon
facilities and servicesandthe legal statusof the Organisatiorfor the 51 stsessiomnof
the Regional Committeefor Europeto be held in Madrid (Spain) from 10to 13
Septembel001, done at Genevaon 2 July 2001.

Provisionalapplication: 2 July 2001 (BOE 226, 20.9.01).

VIl. TERRITORY

1. Frontiers

- FrameworkConventiorbetweerthe Kingdom of Spainandthe Portugues&epublic
on improvementof accesdo the two countriesdone at Albufeira on 30 November
1998.

Provisionalapplication: 30 April 1999 (BOE 128, 29.5.99).

Definitive entry intoforce: 3 August2001 (BOE 224, 18.9.01).

- Exchangeof Noteson 31 July and 20 AugustbetweenSpain and Franceon the
constitutionof a Security Committeeandthe broadeningof the competencie®f the
Technical Joint Committeeof the Spanish-Frenctgreementof 25 April 1991 on
the Somporttunnel.

Entry intoforce: 20 August2001 (BOE 67, 19.3.02).



2. Air

- OpenSkiesTreaty, done at Helsinki on 24 March 1992.
Instrumentof Ratification: 18 November2002.
Definitive entry intoforce: 1 January2002 (BOE 46, 22.2.02).
With the following declaration:

In relation to the definition of the term territory found in Article 1l of the Open
Skies Treaty, the Kingdom of Spainreiteratesits legal position concerningits con-
troversywith the United Kingdom on the sovereigntyof the isthmusof Gibraltar.

VIIl.  SEAS, WATERWAYS AND SHIPS

1. Fisheries

- Amendmentsto the Scheduleto the InternationalConventionfor Regulationof
Whaling, adoptedat the 49th sessiorof the Internationalwhaling Commission held
atMonacofrom 20 to 24 October1997;the 50th Sessiorheld at Muscat(Oman)from
16 to 20 May 1998; the 51st Sessionheld at St. George's(Grenada)from 24 to 28
May 1999; andthe 52nd Sessiorheld at Adelaide (Australia) from 3 to 6 July 2000.
Entry intoforce: 15 October2000 (BOE 71, 23.3.01and 83, 6.4.01).

- Agreementon the Conservatiorof Cetacean®f the Black Sea,MediterranearSea
and ContiguousAtlantic Area, doneat Monacoon 24November1996.
Instrumentof ratification: 7 January1999.

Entry intoforce: 1 June2001 (BOE 150, 23.6.01).

IX. INTERNATIONAL SPACES

1. Space

- Exchangeof Notes 7 and 28 January2000, constitutingan Agreementbetween
Spainand the United Statesof America extendingthe Agreementon scientific and
technicalcooperationin moon and planetaryexplorationprogramsand of manned
and unmannedspaceflights by the establishmentn Spainof a spacetracking sta-
tion, signedat Madrid on 29 January1964.

Provisionalapplication:29 January2000 (BOE 49, 26.2.00).

Entry into force: 28 February2001 (BOE 82, 5.4.01).

- Exchangeof Notes 19 and 22 January2001, constitutingan Agreementbetween
Spain and the United Statesof America extendingthe Agreementon scientific and
technical cooperationin moon and planetaryexplorationprogramsand of manned
and unmannedspaceflights by the establishmentn Spain of a spacetracking sta-
tion, signedat Madrid on 29 January1964.



Provisionalapplication: 29 January2001 (BOE 80, 3.4.01).
Definitive entry intoforce: 19 December2001 (BOE 19, 22.1.02).

- Agreementon the rescueof astronautsthe return of astronautsand the return of
objectslaunchedinto outer space,doneat London, Moscow and Washingtonon 22
April 1968.

Instrumentof accession23 January2001.

Entry into force: 26 February2001 (BOE 137, 8.6.01).

- Agreementbetweenthe Governmenif Canadathe Governmentf the Member
Statesof the EuropeanSpaceAgency, the Governmenbf Japanthe Governmenbof
the RussianFederationand the Governmentof the United Statesof Americaon an
InternationalSpaceStation, done at Washingtonon 29 January1998.

Instrumentof ratification: 15 September1999.

Provisionalapplication: 29 January1998 (BOE 5, 6.1.00).

Definitive entry into force: 27 March 2001 (BOE 270, 10.11.01).

- EUTMESAT Polar System(EPS), as approvedin EUM/C/96/Res.V, which was
presentedfor adoptionat the 32nd meeting of the EUTMESAT Council on 3-5
Decemberl996 at Damstadtandadoptedat the 42nd Council meetingon 22-24 June
1999.

Entry into force: 24 June 1999 (BOE 17, 19.1.02).

- Exchangeof Notes 28 January2002, constituting an AgreementbetweenSpain
andthe United Statesof Americaextendingthe Agreementon scientific andtechni-
cal cooperationin moon and planetaryexploration programsand of mannedand
unmannedspacefligbts by the establishmentn Spainof a spacetracking station,
signedat Madrid on 29 January1964.

Provisionalapplication: 29 January2002 (BOE 66, 18.3.02).

- Declarationmadeby certain EuropeanGovernmentson the phaseof production
of the Ariane Launchersdonein Parison 7 June2001.
Definitive entry intoforce: 29 May 2002 (BOE 236, 2.10.02).

X. ENVIRONMENT

1. General

- Regional ImplementationAnnex for Central and EasternEurope of the United
Nations Conventionto CombatDesertificationin Countriesexperiencingserious
droughtand/ordesertification particularlyin Africa (doneat Parison 17 June 1997),
doneat Bonn on 22 December2000.

Entry into force: 6 Septembe2001 (BOE 257, 26.10.01).



2. Seas

- Annex V and Appendix 3 to the Conventionfor the Protectionof the Marine
Environmentof the North-EastAtlantic, doneat Parison 22Septembe992),adopted
at Sintra (Portugal)on 23 July 1998.

Instrumentof acceptance? November1999.

Entry intoforce: 30 August 2000 (BOE 45, 21.2.01).

- Protocolsof 27 November1992, amendingthe Conventionon Civil Liability for
Oil PollutionDamage,1969,andthe Conventionon the Establishmenof an International
Fund for Compensatiorfor Oil Pollution Damage,1971.

Declarationof 27 SeptembeP000by Spain,Franceandltaly, in accordancevith
the provisionof article 3.a).ii of the 1992Protocolto the Conventionon Civil Liability
for Qil Pollution Damage, 1969, and article 4.a).ii of the 1992 Protocolto the
Conventionon the Establishmenbf an InternationalFund for Compensatiorior Oil
Pollution Damage, 1971:

In light of the unique configurationof the Mediterranearbasin, characterisedy
the proximity of anumberof MediterraneartoastalStates eachone of the said States
that is a Contracting Party to the Protocol of 1992, amendingthe international
Conventionon civil liability for oil pollution damageof 1969and of the 1992 Protocol
amendingthe internationalConventionon the Establishmenof an InternationalFund
for Compensatiorfor Oil Pollution Damageof 1971, hasthe right to claim com-
pensationfor damagecausedby pollution as definedin the Conventionswith the
inclusion of lost profits addedto the costof reasonableneansof restorationactually
takenor to be takenandthe costof the preventivemeasuresandthe loss or damage
subsequentlycausedby such measuresAny damagecompensatiorclaim may be
filed for damagecausedby pollution within a limit of 200 marine miles measured
from the baselines from which the breadthof territorial seasare measuredNothing
in this declarationmadein applicationto article 3.a).ii) of the Protocol of 1992
amendingthe internationalConventionon civil liability for oil pollution damageof
1969andto article 4.a).ii) of the 1992 Protocolamendinghe internationalConvention
on the Establishmenbf an InternationalFund for Compensatiorfor Oil Pollution
Damageof 1971 shall prejudicethe presentbor future controversiesor the legal opin-
ions of either party in this Declarationin relation with the law of the seaand the
natureandthe scopeof thejurisdiction of coastalStatesand of flag States(BOE 150,
23.6.01).

- AgreemenbetweenSpainandthe InternationalCompensatiofrundfor Oil Pollution
Damagesdoneat London on 2 June2000.

Provisionalapplication:2 June2000 (BOE 174, 21.7.00).

Definitive entry into force: 4 May 2001 (BOE 224, 18.9.01).

Note: The Agreementrefersto the conflict resolutionbetweenthe Fund and Spain
resultingfrom the accidentof the shipthe "AegeanSea"andthecivil liabilities stem-
ming from that incident.



- Amendmentsof 13 March 2000to the Annex to the Protocolof 12 July 1978to
the InternationalConventionfor the Preventiorof Pollutionfrom Ships, 1973,adopted
by ResolutionMEPC.84(44).

Entry into force: 1 January2002 (BOE 113, 11.5.02).

- Amendmentsof 5 October2000 to the Annex to the Protocolof 12 July 1978to
the InternationalConventionfor the Preventiorof Pollutionfrom Ships, 1973,adopted
by ResolutionMEPC.89(45).

Entry into force: 1 January2002 (BOE 115, 14.5.02).

- Amendmentsof 13 March 2000 to the Annex to the Protocolof 12 July 1978to
the InternationalConventionfor the Preventionof Pollutionfrom Ships, 1973,adopted
by ResolutionMEPC.84(44).

Entry into force: 1 January2002 (BOE 113, 11.5.02).

- Amendmentsof 18 October2000 to the limits of compensatiorset out in the
Protocolof 1992to amendthe InternationalConventionon the Establishmenof an
InternationalFund for Compensatiorfor Oil Pollution Damage,1971, adoptedby
ResolutionLEG.2(82).

Entry intoforce: 1 November2003 (BOE 236, 2.10.02and 271, 12.11.02).

- Amendmentof 18 October2000to the limitation amountssetout in the Protocol
of 1992 to amendthe InternationalConventionon Civil Liability for Oil Pollution
Damage, 1969, adoptedby ResolutionLEG.1(82).

Entry intoforce: 1 November2003 (BOE 237, 3.10.02).

- Amendmentof 27 April 2001 to the Protocolof 1978relatingto the International
Conventionfor the Preventionof Pollution from Ships, 1973, adoptedby Resolution
MEPC.95(46).

Entry intoforce: 1 Septembef002 (BOE 306, 23.12.02).

3. Air

- Adjustmentsto the Montreal Protocolon Substancethat Depletethe OzoneLayer,
of 16 Septemberl987, adoptedon the Iith meeting of the Partiesto the Protocol,
held at Beijing (China) on 3 December1999.

Entry into force: 28 July 2000 (BOE 16, 18.1.01and 39, 14.2.01).

- Amendmentgo the Montreal Protocolon Substancethat Depletethe OzonelLayer,
of 16 September1987, adoptedat the llth meetingof the Partiesto the Protocol,
held at Beijing (China) on 3 December1999.

Instrumentof acceptance? February2002.

Entry intoforce: 25 February2002 (BOE 70, 22.3.02).



4. Faunaand flora

- Amendmentdo Appendiced, Il andlll to the Conventionon InternationalTrade
in EndangeredSpecies,donein Washingtonon 3 March 1973, adoptedat the 11th
meetingof the Conferenceof Parties,held at Gigiri (Kenya)on 20 April 2000.

On 12 June2001,accordingto Article XVI, paragrapt? of the Convention,Spain
formulateda reservationagainstthe inscription of Mustelaaltaica, Mustelakathiah
and Mustelasibirica in Annex Il of the Convention(BOE 179, 27.7.01).

- Agreementon the Conservationof African-EurasianMigratory Waterbirds,done
at The Hagueon 15 August 1996.

Instrumentof ratification: 12 March 1999.

Entry intoforce: 1 November1999 (BOE 296, 11.12.01).

5. NuclearEnergy

- Joint Conventionon the safety of spentfuel managementnd on the safety of
radioactivewastemanagementdoneat Viennaon 5 September1997.
Instrumentof ratification: 30 April 1997.

Entry intoforce: 18 June2001 (BOE 97, 23.4.01).

- Annex V to the Protocol on EnvironmentalProtectionto the Antarctic Treaty
(Protectionand Managemenfreas),done at Bonn on 18 October 1991.

Approval instrument:5 November1993.

Entry intoforce: 24 May 2002 (BOE 248, 16.10.02).

Xl. LEGAL ASPECTSOF INTERNATIONAL COOPERATION

1. Generaltreaties

- General Treatyf Friendshipand Cooperatiorbetweenthe Kingdom of Spainand
the Republic of Philippines,done at Manila on 30 June2000.

Entry intoforce: 30 April 2001 (BOE 142, 14.6.01).

Note: The preambleset out the following points as generalprinciples guiding rela-
tions betweenthe two nations:

1. Respecfor internationallaw. The High ContractingPartiesagreeto complyin
good faith with the obligations assumedunder internationallaw, both those stem-
ming from generally recognisedprinciples and regulationsof international lawas
well asthosebasedon treatiesor other agreementso which they are party.

2. Sovereignequality. Eachof the High ContractingPartiesshall respecthe sov-
ereign equality and individuality of the otherin addition to all of the rights inher-
entto the sovereigntyof the othercontainedthereinespeciallyincluding the right to
legal equality, territorial integrity, political freedomand independencend to non-
interventionin the domesticaffairs of the otherParty. They will alsorespecthe right



of eachPartyto freely chooseand developtheir own political, socialeconomicand
cultural system.

3. Abstentionfrom resortingto threator the use of force againstthe territorial
integrity or the political independencef the otherPartyor to any othermeansncom-
patiblewith the aimsandprinciplesof the United Nations.No motive may beinvoked
to justify the useof suchmeans.

4. Pacific settlementof controversiesln a spirit commensuratevith the motives
thathaveled to the conclusionof this GeneralTreaty on Friendshipand Cooperation,
the High ContractingPartiesshall settle any dispute thatould arise betweenthem
throughthe exclusiveuseof pacific means,makinga concertedeffort to find fair and
balancedsolutionsso as not to endangeinternationalpeaceand security.

5. Developmentcooperation.The High ContractingPartiesshall make a con-
certedeffort to developtheir mutual potentialto the maximumwith a view to attain-
ing an elevated,effective, balancedand mutually beneficiallevel of cooperation.n
this respect.they shall work to improve the level of their economicand social dev-
elopmentand to establisha climate of economicand financial solidarity that
may benefitfrom the positive complementaryaspectof their respectiveeconomies
thus allowing their peoplesto reacha higherlevel of developmentnd prosperityin
the economic, scientific, technological,environmental,social, cultural and human
domains.

6. Respecffor humanrights andthe fundamentafreedomsof persons.The High
ContractingPartiesshall respecthe humanrights and fundamentafreedomsinclud-
ing freedomof opinion, consciencereligion and creedwithout discriminationfor
reason®f race,sex,religion or languageln this respecthey shallpromotethe effec-
tive exerciseof civil, political, economic,socialand cultural rights andfreedoms all
of which arerootedin the inherentdignity of humanbeingsandareessentiafor their
free and full developmentAs a result, both partiesreaffirm their commitmentto
respecthe Charterof the United Nations,the UniversalDeclarationof HumanRights
andthe internationalagreementspacts,conventionsand declarationon this subject
to which they are bound.

7. Dialogue and coexistenceof culturesand civilisations. The High Contracting
Partiesshall promoteall actionsintendedto stimulatetheir commoncultural values
basedon their traditional historic and humanties. The principles of tolerance coex-
istenceand mutual respectshall serve as guidelinesallowing themto enrich their
commonheritage.In this respecthe Partiesshall makea concertecdeffort to promote
an ever growing and deepeningmutual awarenessand to develop greaterunder-
standingamongtheir citizensand their respectivesocial groups.

The two Partiesdeclaretheir resolveto maintainandrespectheseprinciplesin a
spirit of mutual trust with a view to improving cooperationor sharedinterests.

- Protocol to the Conventionfor cooperationwithin the framework of the Ibero-
AmericanConferencdor the constitutionof an Ibero-AmericanCooperatiorSecretariat
(SECIB) and the Statutesof the Ibero-AmericanCooperationSecretariaf{ SECIB),
doneat Havanaon 15 November1999.



Provisionalapplication: 15 November1999 (BOE 11.1.00).
Instrumentof ratification: 28 May 2001.
Definitive entry intoforce: 2 December2001 (BOE 296, 11.12.01).

2. Military andDefenceCooperation

- Agreementon Mutual Protectionof ClassifiedInformation betweenthe Kingdom
of Spainand Switzerland,done at Madrid on 22 May 2001.
Provisionalapplication: 22 May 2001 (BOE 176, 24.7.01).

Entry intoforce: 21 January2002 (BOE 66, 18.3.02).

- Agreemenbetweerthe Kingdomof Spainandthe North Atlantic TreatyOrganisation
representedy the SupremeHeadquarterd\llied PowersEuroperegardingthe spe-
cial conditionsapplicableto the establishmentind use of a Generallnternational
Military Headquarter®n Spanishsoil, done at Madrid on 28 February2000.

Entry into force: 10 July 2001 (BOE 183, 1.8.01).

- FrameworkAgreementbetweenthe French Republic, the FederalRepublic of
Germany,the Italian Republic,the Kingdom of Spain,the Kingdom of Swedenand
the United Kingdom of GreatBritain and Northern Ireland concerningmeasurego
facilitate the restructuringand operationof the Europeandefenceindustry, done at
Famboroughpon 27 July 2000.

Instrumentof ratification: 21 June2001.

Entry intoforce: 11August 2001, exceptArticles 3.2.b), 57, 58.1 and 58.2.b) of the
Agreement(BOE 190, 9.8.01).

- Agreemenbetweenthe partiesto the North Atlantic Treatyfor cooperatiorregard-
ing atomicinformation (Paris 18 June 1964)andthe Protocolamendinghe Agreement's
SecurityAnnex (Brussels,2 June 1998) done at Brussels,on 18 December2000.
Instrumentof ratification: 16 November2001.

Entry intoforce: 13 December2001 (BOE 298, 13.12.02).

3. Scientificand TechnicalCooperation

- Scientific, Technical, Cultural and EducationalFrameworkConventionbetween
the Kingdom of Spainandthe People'sDemocraticRepublicof Algeria, donead ref
erendumat Algiers on 5 April 1993.

Entry intoforce: 23 December2000 (BOE 40, 15.2.01and 129, 30.5.01).

- Scientific, Technical, Cultural and EducationalFrameworkConventionbetween
the Kingdom of Spainandthe LebaneséRepublic,donead referendumat Madrid on
22 February 1996.

Entry intoforce: 19 December2000 (BOE 122,22.5.01).



- ScientificandTechnicalAgreemenbetweernthe Kingdom of Spainandthe Caribbean
Community (CARICOM), donead referendumat Port of Spainon 4 July 1999.
Entry intoforce: 17 October2001 (BOE 10, 11.1.02).

- Scientific and Technical Agreementbetweenthe Kingdom of Spain and the
Governmenof Jamaicadonead referendumat Port of Spainon 4 July 1999.
Entry intoforce: 26 November2001 (BOE 10, 11.1.02).

- Protocolof Amendmento the GeneralBasic Conventionon ScientificandTechnical
Cooperationbetweenthe Kingdom of Spainand the Republic of El Salvador,done
at Madrid on 7 November2000.

Entry intoforce: 30 March 2001 (BOE 43, 19.2.02).

4. Cultural Cooperation

- Agreementon CinematographicCooperationbetweenthe Governmentof the
Kingdom of Spainandthe Governmentof the FederalRepublic of Germany,done
at Berlin on 11February2000.

Entry into force: 18 December2000 (BOE 9, 10.1.01).

- Conventionon Cultural and EducationalCooperationbetweenthe Kingdom of
Spainandthe Slovak Republic,done at Bratislavaon 11April 2000.
Entry intoforce: 22 December2000 (BOE 35, 9.2.01).

- Agreemenbn TourismCooperatiorbetweerthe Kingdom of Spainandthe Republic
of Namibia, donead referendumat Windhoekon 20 February1999.
Entry into force: 3 July 2000 (BOE 82, 5.4.01).

- Exchangeof Notes 30 March and 19 May 1998 modifying article 16 of the
Conventionon Cultural CooperatiorbetweenSpainand Ecuador,of 14 July 1975.
Entry intoforce: 7 May 2001 (BOE 141, 13.6.01).

- Conventionon TourismCooperatiorbetweerthe Kingdom of Spainandthe Republic
of Bulgaria, donead referendumat Sofia on 21 July 1998.
Entry into force: 9 July 1999 (BOE 190, 9.8.01).

- Exchangeof Notes 18 and20 December 2000;onstitutingan Agreemenbetween
the Kingdom of Spainand the Republic of Panamaamendingthe Conventionon

Cultural CooperatiornbetweenSpainand Panamaof 2 May 1979 and abolishingthe

Conventionon Mutual Recognitionof AcademicGradesandIncorporationQualifications
of 15 March 1926.

Entry intoforce: 28 Septembef001 (BOE 256, 25.10.01).



- Agreemenbn Cinematographyo-ProductiorandExchangebetweenthe Kingdom
of Spainand the Kingdom of Morocco, done ad referendumat Rabaton 27 April
1998.

Entry intoforce: 2 October2001 (BOE 271, 10.11.01).

- Annexto the InternationalAgreementfor the Establishmenbf the University for
Peace,signedat New York on 5 December1980, adoptedon 20 April 2001.
Entry intoforce: 20 April 2001 (BOE 313, 31.12.01).

- Agreemenbn TourismCooperatiorbetweerthe Kingdomof Spainandthe Gabonese
Republic,donead referendumat Madrid on 2 March 1995.
Entry intoforce: 12 December2001 (BOE 4, 4.1.02,and 81, 2.3.02).

- Constituentact for the Associationof Ibero-AmericanStatesfor the development
of National Librariesin the countriesof Ibero-America(ABINIA) doneat Lima on
12 October1999.

Instrumentof accession8 November2001.

Entry intoforce: 14 December2001 (BOE 17, 19.1.02).

- Protocolamendingthe EuropeanConventionon TransfrontierTelevision,done at
Strasbourgon 9 September1998.
Entry intoforce: 1 March 2002 (BOE 92, 17.4.02and 158, 3.7.02).

- Agreementetweenthe Kingdom of Spainandthe RussianFederationon Cultural
CentreActivities donein Madrid on 15 November2001.
Entry intoforce: 23 May 2002 (BOE 148, 21.6.02).

- Exchangeof Notesof 16 Januaryand6 March modifying Article 2 of the Convention
of Cultural Cooperationbetweenthe Governmentof the SpanishState and the
Governmentof the Argentine Republic,done at BuenosAires on 23 March 1971.
Entry intoforce: 12 July 2002 (BOE 195, 15.8.02).

- UNIDROIT Conventionon Stolenor lllegally ExportedCultural Objects,done at
Romeon 24 June 1995.

Instrumentof accession9 May 2002.

With the following declarations:

Declarationforeseenin Article 3 (sections5 and 6) of the Convention:

"No time constraintor limit may be placedon the action of requestingthe resti-
tution of a cultural assetforming part of Spain'shistorical heritagein accordance
with Spanishlegislation.

Legal Grounds:Articles 28 and29 of Law 16/19850f 25 Juneon Spain'sHistorical
Heritage".

Declarationforeseenin Article 13 (section3) of the Convention:

"Given that Spainis a MemberStateof the EuropeariJnion, it is herebyexpressly



statedthatin relationswith ContractingStatesthat are also membersthereof, inter-
nal EU regulationsshall exclusivelyapply andthereforethe provisionsof this Agreement

whosescopeof applicationmay coincidewith thatof saidregulationsshall not apply
to saidrelations."

Declarationsetout in Article 16 of the Convention:

"Requestdor the restitutionor return of cultural assetdiled by a Statein accor-
dancewith Article 8 of the Conventionmay be madein accordancevith the proce-
dureforeseerin Article 16, sectionb) thereof. The competentuthorityfor this purpose
shall be the Ministry of Education,Culture and Sports(Directorate-Generdior Fine
Arts and Cultural Arts)."

Entry into force: 1 November2002 (BOE 248, 16.10.2002).

- Headquarteragreemenbetweenthe Kingdom of Spainandthe High Council of
EuropeanSchoolsdoneon 13 August 2002.
Provisionalapplication,: 13 August 2002 (BOE 251, 19.10.02).

- CooperationConventionbetweenthe Kingdom of Spain and the United Nations
EducationalScientific and Cultural Organisation(UNESCO) on the subjectof her-
itage donein Parison 18 April 2002.

Entry intoforce: 13 Novemher2002 (BOE 290, 4.12.02).

5. EconomicCooperation

- Agreementfor the Promotion and Protectionof Investmentsbetweenthe King-
dom of Spainandthe HashemiteKingdom of Jordan,doneat Madrid on 20 October
1999.

Entry intoforce: 13 December2000 (BOE 9, 10.1.01and 35, 9.2.01).

- ProtocolbetweenSpain,the Inter-AmericanDevelopmenBankandof the Agreement
betweenSpainandthe IDB for the constitutionof the SpanishGeneralCooperation
Fund, donein Santiagoon 18 March 2001.

Provisionalapplication,: 18 March 2001 (BOE 100, 26.4.01 and 138, 9.6.01).

- Agreemenfor the Promotionand Protectionof Investmentdetweenthe Kingdom
of Spainand the GaboneseRepublic, done ad referendumat Madrid on 2 March
1995.

Entry intoforce: 12 December2001 (BOE 22, 25.1.02).

- Agreementor the Promotionand Protectionof Investmentdetweenthe Kingdom
of Spainandthe Republic of Bolivia, done at Madrid on 29 October2001.
Entry into force: 12 December2001 (BOE 247, 15.10.02).



6. Tariffs and Trade Cooperation

- Agreemenbn the creationof an InternationalUnion for the publicationof Customs
Tariffs donein Brusselson 5 July 1890andon its amendingProtocoldonein Brussels
on 16 Decemberl949.

Denunciation:29 November2000.

Entry intoforce: 1 April 2003 (BOE 63, 14.3.01).

- Council Act 98/C 24/01 of 18 December1997 drawing up, on the basisof Article
K3 of the Treaty on Europearnion, the Conventionon mutual assistanc@nd coop-
erationbetweencustomsadministrations.
Provisionalapplication: 3 May 2002 (BOE 199, 20.8.02).

Spainmadethe following declarations:

Article 26:

"Pursuanto Article 26.4, Spainacceptshe competenc®f the Court of Justice
of the EuropeanCommunitiego speakout on a preliminarybasison the interpretation
of this Conventionunderthe conditionsexpressedn letter a) of section5".

"Spainreservesthe right, when an issueis placedbefore one of its jurisdic-
tional bodiesthe decisionsof which are not susceptibleto subsequentiomestic
jurisdictional appeal,to makeit incumbentupon said body to refer the issueto
the Court of Justiceof the EuropeanCommunities."

Article 32:

"Pursuantto Article 32, point 4, Spaindeclaresthat until it entersinto force,
this Convention,with the exceptionof its Article 26, will apply to its relations
with the Member Statesthat have madethe samedeclaration.Said declaration
shall comeinto effect ninety days subsequento its date of deposit.”

- Protocolamendinghe Multilateral Conventionon CooperatiorandMutual Assistance
betweenNational CustomsAdministrationsand annexesl and VI, done at Cancun,
QuintanaRoo (Mexico) on 29 October 1999.
Instrumentof accession:
Entry intoforce: 17 October2002 (BOE 240, 7.10.02).

Spainmadethe following declarations:

1. "The Kingdom of Spaindeclaresthat the customsauthority referredto in
Article I.1.b) regardingthe enforcemenbf the Conventionare, for the Kingdom
of Spain,the Customsand SpecialTax Departmenbf the StateTax Administration
Agency andthe Home Ministry in the areaof their respectivecompetences."

2. "With respectto Article 3.4 of the Protocol amendingthe Multilateral
Conventionon Cooperationrand Mutual Assistancéetweenthe National Customs
Administrationsof Latin America, Spain and Portugal, the Kingdom of Spain
declaresthatit acceptsannexed andVI thereof."



7. CommoditiesCooperation

- Agreementbetweenthe Kingdom of Spainandthe Italian Republic on the estab-
lishmentof reciprocalminimum safetyreservesf crudeoil, intermediatepetroleum
productsand petroleumproducts,donein Madrid on 10 January2001.

Entry intoforce: 10 January2001 (BOE 28, 1.2.01).

- FoodAid Convention.London, 13 April 1999.
Instrumentof ratification: 23 December2000.
Entry intoforce: 1 July 1999 (BOE 41, 16.2.01).

- InternationalCoffee Convention,2001 (Resolutionnumber393), done at London
on 28 Septembe000.
Provisionalapplication: 1 October2001 (BOE 296, 11.12.01).

- Agreementbetweenthe Kingdom of Spainandthe Republic of Turkey on coop-
erationand mutual assistancen customservices,doneat Madrid on 3 May 2001.
Entry intoforce: 14 February2002 (BOE 46, 22.2.02and 73, 26.3.02).

8. Financialand Tax Cooperation

- Conventionbetweenthe Kingdom of Spainandthe Stateof Israelfor the avoid-
anceof double taxation and the preventionof tax evasionand fraud in relation to
taxeson income and on capital, done at Jerusalernron 30 November1999.

Entry intoforce: 20 November2000 (BOE 9, 10.1.01).

- Conventionbetweenthe Kingdom of Spain and the Kingdom of Norway for
the avoidanceof double taxation and the preventionof tax evasionand fraud in
relationto taxeson income and capital and Protocol, done at Madrid on 6 October
1999.

Instrumentof ratification: 11IDecember2000.

Entry intoforce: 18 December2000 (BOE 9, 10.1.01).

- Conventionbetweerthe Kingdom of Spainandthe Republicof Cubafor the avoid-
anceof double taxation and the preventionof tax evasionand fraud in relation to
taxeson income and capital and Protocol, done at Madrid on 3 February 1999,
amendedy Exchangeof Notesof 9 Novemberand 30 December1999.

Entry intoforce: 31 December2000 (BOE 9, 10.1.01and 122, 22.05.01).

- Conventionbetweenthe Kingdom of Spainandthe Republicof Sloveniafor the
avoidanceof doubletaxationandthe preventionof tax evasionandfraud in relation
to taxeson income and capital, done at Ljubljana 30 December2001.

Entry intoforce: 19 March 2002 (BOE 154, 28.6.02).



- Conventionbetweerthe Kingdom of Spainandthe Hellenic Republicfor the avoid-
anceof double taxation and the preventionof tax evasionand fraud in relation to
taxeson incomeand capital, doneat Madrid on 4 December2000.

Entry intoforce: 21 August 2002 (BOE 236, 2.10.02).

- Conventionbetweenthe Kingdom of Spain and the Republic of Iceland for the
avoidanceof doubletaxationandthe preventionof tax evasionandfraud in relation
to taxeson incomeand capital, done at Madrid on 4 December2000.

Entry into force: 2 August 2002 (BOE 250, 18.10.02).

9. Radioand Telecommunication€ooperation

- Amendmentgo the Conventionon the InternationalMaritime SatelliteOrganization
(INMARSAT) and Amendmentto the OperatingAgreementon the International
Maritime Satellite Organization(INMARSAT), adoptedat the XII Sessionof the
INMARSAT Assembly,held at London on 24 April 1998.

Entry into force: 31 July 2001 (BOE 137, 8.6.01).

- Protocolconcerningthe Provisionof Satellite Facilities in Fixed Satellite Service
betweenthe Kingdom of Spainand the Argentine Republic, done in Madrid on
7 March 2001.

Entry intoforce: 7 March 2001 (BOE 174,21.7.01).

- Final Acts of the World Radio Communication€onferencel WRC-95), sighedat
Genevaon 17 November1995.

Instrumentof ratification: 28 May 2001.

Entry intoforce: 13 July 2001 (BOE 220, 13.9.01and 11.12.01).

10. RoadTraffic and Transport

- Exchangeof Noteson 7 Decembeiand 14 January?2000, constitutingan Agreement
betweenthe Kingdom of Spainandthe Republicof Koreaon the mutualrecognition
and exchangeof nationaldriving licences.

Provisionalapplication: 14 January2000 (BOE 22, 26.01.00).

Entry intoforce: 1 February2001 (BOE 74, 27.3.01).

- Agreemenbetweerthe Governmenbf the Kingdom of Spainandthe Government
of the Republicof Moldovaconcerninginternationalcarriageby road,doneat Warsaw
on 20 May 1999.

Provisionalapplication:20 May 1999 (BOE 151, 25.6.99).

Definitive entry into force: 28 December1999 (BOE 153, 27.6.01).

- Amendmentgo Annex |, Appendix4 of the Agreemenbn the InternationalTransport
of PerishableFoodstuffsand on special equipmentusedfor suchtransport(ATP),



doneat Genevaon 1 Septembefl970,enterednto circulationby the SecretaryGeneral
of the United Nationson 27 July 1999 and 11February2000. 9 and 11February
2000.

Entry into force: 11February2001 (the amendmento Annex 1, appendix4, para-

graph 1) and on 27 April 2001 (the amendmento the last paragraphof Annex I,
Appendix4) (BOE 222, 15.9.01).

- Agreementbetweenthe Kingdom of Spain and the PortugueseRepublic on the
creationof a Joint Committeein the areaof road transportand transportinfrastruc-
tures and protocol donein Salamancan 26 January2000.
Entry intoforce: 27 November2001 (BOE 281, 23.11.01).

- Amendmentgproposedy Portugalto AnnexesA andB of the EuropearAgreement
concerningthe InternationalCarriageof DangerousGoodsby Road (ADR), doneat
Geneva,on 30 Septemberl957.

Entry into force: 1 July 2001 (BOE 70, 22.3.02and 161, 6.7.02).

- Multilateral AgreementM-80 on the classificationof aquaticenvironmentpollu-
tants and regardingtheir solutionsand mixturesthat cannotbe classifiedin classes
1to 8 or in the other sectionsof class9 repealingcertain provision of annexA of
the EuropeanmAgreementconcerningthe InternationalCarriageof DangerousGoods
by Road(ADR) Geneva,30 Septemberl957 (BOE 97, 23.4.02).

- Agreementoncerninghe Establishingof Global TechnicalRegulationdor Wheeled
Vehicles,EquipmentandPartswhich canbe fitted and/orbe usedon Wheeledvehicles,
doneat Geneva,25 June 1998.

Instrumentof ratification: 12 April 2002.

Entry intoforce: 22 June2002 (BOE 129, 30.5.02).

- Agreemenbetweenthe Governmenbf the Kingdom of Spainandthe Government
of the RussianFederatioron internationaltransportby road, doneat Moscowon 22
May 2001.

Entry intoforce: 20 April 2002 (BOE 136, 7.6.02).

- Exchangeof Notes on 30 April 2002 constituting an Agreementbetweenthe
Kingdom of Spain and the Republic of Bulgaria on the mutual recognitionand
exchangeof nationaldriving licenses.

ProvisionalApplication: 30 April 2002 (BOE 150, 24.6.02).

Definitive entry intoforce: 27 Septembef002 (BOE 254, 23.10.02).

- Agreementbetweenthe Kingdom of Spainandthe Slovak Republicon the inter-
nationalroadtransportof Passengerand Cargodoneat Bratislavaon 27 November
2001.

Entry intoforce: 27 June2002 (BOE 158, 3.7.02).



- Exchangeof Notesconstitutingan Agreementetweenthe Kingdom of Spainand
the Argentine Republic on the mutual recognitionand exchangeof national driving
licenses,doneat Madrid on 31 July 2002.

ProvisionalApplication: 31 July 2002 (BOE 251, 19.10.02).

- Agreementbetweenthe Kingdom of Spainand the Republic of Turkey on inter-
nationaltransportby road, doneat Madrid on 3 March 1998.
Entry into force: 6 August2002 (BOE 295, 10.12.02).

11. Rail Traffic and Transport

- Amendmentsof the Statutesof "Eurofima" EuropeanCompanyfor the financing
of railway equipment Admissionsof the railways of the Slovak Republic (ZSR) as
shareholderof "EUROFIMA" adoptedat Zagrebon 15 June 2001 (BOE 257,
26.10.01).

- Amendmentsof the Statutesof "Eurofima" EuropeanCompanyfor the financing
of railway equipment.Transferof the Eurofimasharesheld by Italian StateRailways
Limited to "Ferrovie dello Stato, S.P.A.", adoptedat Basil on 13 December2001
(BOE 89, 13.04.01).

- Amendmentsof the Statutesof "Eurofima" EuropeanCompanyfor the financing
of railway equipment.Transferof the EUROFIMA sharesheld by Slovak Republic
Railways(ZSR) to "SocieteFerroviaireLimited" and amendmenbf Article 5 of the
Statutes,adoptedat Brusselson 21 March 2002 (BOE 137, 8.6.02).

- Amendmentdo the Regulationconcerningthe internationalcarriageof dangerous
goodshby rail (RID) (Bern, 1 May 1985). Annex to the Conventionconcerning
InternationalCarriageby Rail (COTIF), signedat Bern on 9 May 1980, adoptedon
2001.

Entry intoforce: 1 July 2001 (BOE 241, 8.10.02).

- Multilateral AgreementRID 1/2001, on conversiondeadlinesfor the use of cer-
tain typesof train carsand tankers,partially supplantingthe Regulationconcerning
theinternationalcarriageof dangerougoodsby rail, signedat Madrid on 7 September
2001 (BOE 298, 13.12.02).

12. SeaTraffic and Transport

- InternationalMaritime DangeroussoodsCode(CodelMDG), accordingto Chapter
VII of the InternationalConventionfor the Safety of Life at Sea, 1974.Amendment
30-00 effective 1 January2001, adoptedat London on 26 May 2000.

Definitive entry into force: 31 December2001 (BOE 173, 20.7.01and 135, 6.6.02).



- Amendmentf 1999to the InternationalConventionfor the Safetyof Life at Sea,
1974. ResolutionMSC.87 (71) and InternationalCode for the Safe Carriageof
PackagedrradiatedNuclearFuel, PlutoniumandHigh-Level RadioactiveWasteson
Board Ships (INF Code), ResolutionMSC.88(71),adoptedon 27 May 1999.

Entry intoforce: 1January2001 (BOE 221, 14.9.01and 257, 26.10.01).

- InternationalCodefor the ConstructiorandEquipmentof ShipsCarrying Dangerous
Chemicalsin Bulk (IBC Code),adoptedby ResolutionMEPC.20(22),at Londonon
5 December1985 (BOE 309, 26.12.01).

- Amendmentgo the Codefor the Constructionand Equipmentof Ships Carrying
DangerousChemicalsin Bulk (BCH Code), adoptedby ResolutionMEPC.70(38),
on 10 July 1996.

Entry intoforce: 1 July 1998 (BOE 70, 22.3.02).

- Amendmentsto the 1988 Protocol concerningthe InternationalConventionfor
the Safety of Life at Sea, 1974, adoptedby ResolutionMSC.92(72),on 26 May
2000.

Entry into force: 1 January2002 (BOE, 86, 10.4.02).

- Amendmentdo the InternationalConventionfor the Safetyof Life at Sea, 1974,
adoptedby ResolutionMSC.91(72),on 26 May 2000.
Entry into force: 1 January2002 (BOE, 86, 10.4.02).

- Amendmentgo the Codefor the Constructionand Equipmentof Ships Carrying
DangerousChemicalsin Bulk (BCH Code), adoptedby ResolutionMEPC.91(45),
on 5 October2000.

Entry intoforce: 1 July 2002 (BOE, 115, 14.5.02and 140, 12.6.02).

- 1999 Amendmentsto the Conventionon Facilitation of InternationalMaritime
Traffic, 9 April 1965, as amendedadoptedby the Facilitation Committeein its 27th
sessionby ResolutionFAL.6(27), on 9 September1999.

Entry into force: 1 January2001 (BOE, 177, 25.7.02).

- Amendmentgo the Code for the Constructionand Equipmentof Ships Carrying
DangerousChemicalsin Bulk (BCH Code), adoptedby ResolutionMEPC.80(43),
on 1 July 1999.

Entry into force: 1 July 2002 (BOE, 271, 12.11.02).

- Amendmentdo the Guidelineson the enhancegrogramof inspectionsduring sur-
veys of bulk carriersandoil tankers,ResolutionA 744 (18), adoptedon 5 December
2000by ResolutionMSC.105(73).

Entry into force: 1 July 2002 (BOE, 299, 14.12.02).



- InternationalCodeof Application of Fire TestProceduregFTP Code),adoptedon
5 December2000 by ResolutionMSC.98 (73).
Entry into force: 1 July 2002 (BOE, 299, 14.12.02).

- Amendmentdo the InternationalConventionfor the Safetyof Life at Sea, 1974,
adoptedon 18 May 1998 by ResolutionMSC. 69 (69).
Entry intoforce: 1 July 2002 (BOE, 299, 14.12.02).

- Amendmentsto the InternationalCode for the safe Operationof Ships and for
Pollution Prevention(ISM Code), adoptedon 5 December2000 by Resolution
MSC.104(73).

Entry into force: 1 July 2002 (BOE, 300, 16.12.02).

- Amendmentsto the InternationalCode for the Constructionand Equipmentof
Ships Carrying Liquefied Gasesin Bulk (IGC Code),adoptedon 5 December2000
by ResolutionMSC.103(73).

Entry intoforce: 1 July 2002 (BOE, 300, 16.12.02).

- Amendmentgo the Codefor the Constructionand Equipmentof Ships Carrying
DangerouChemicalsn Bulk (BCH Code),adoptedby ResolutionMSC.102(73),0n
5 December2000.

Entry intoforce: 1July 2002 (BOE, 300, 16.12.02).

- Amendmentgo the InternationalCodeof Application of Fire TestProceduregFTP
Code),adoptedon 5 December2000 byResolutionMSC.101(73).
Entry into force: 1 July 2002 (BOE, 300, 16.12.02).

- Amendmentdgo the 1988 Protocolto the InternationalConventionfor the Safety
of Life at Sea, 1974, adoptedon 5 December2000by ResolutionMSC.100(73).
Entry intoforce: 1 July 2002 (BOE 300, 16.12.02).

- Amendmentdo the InternationalConventionfor the Safetyof Life at Sea, 1974,
adoptedon 5 December2000 by ResolutionMSC.99(73).
Entry into force: 1 July 2002 (BOE, 302, 18.12.02).

- InternationalCode of Safetyfor High-SpeedCraft (HSC 2000 Code) adoptedon
5 December2000 throughResolutionMSC.97(73).
Entry into force: 1 July 2002 (BOE, 301, 17.12.02).

13. Air Traffic and Transport

- Agreementon Air Transportbetweenthe Kingdom of Spainand the Republic of
Croatia,doneat Madrid on 21 July 1997.
Entry into force: 21 March 2001 (BOE 119, 18.5.01).



- Protocolrelatingto anAmendmento the Conventionon InternationalCivil Aviation,
doneat Madrid on 30 September1977.
Entry intoforce: 17 August 1999 (BOE 156, 30.6.01).

- Exchangeof Notes 15 January 1998 and 14 December2001 constituting an
AgreemenbetweenSpainandUruguaymodifying the Agreemenion commercialair
transportbetweenthe Kingdom of Spainandthe OrientalRepublicof Uruguay,signed
at Montevideoon 13 August 1979.

Entry intoforce: 14 December2001 (BOE 16, 18.1.02).

- Agreementconcerningthe EuropeanAir Group betweenthe Governmentof the
United Kingdom of GreatBritain and Northernlireland andthe Governmentof the
FrenchRepublic,doneat Londonon 6 July 1998 andAmendmentProtocol,doneat
London, on 16 June 1999.

Instrumentof accession22 November2001.

Entry intoforcefor Spain: 3 January2002 (BOE 25, 29.1.02).

- Exchangeof Notes20 May 1993 and 15 January2002 constitutingan Agreement
betweenSpain and Uruguay modifying the Agreementon commercialair transport
betweenthe Kingdom of Spainandthe Republicof Uruguay, signedat Montevideo
on 13 August 1979.

Entry intoforce: 15 January2002 (BOE 43, 19.2.02).

- Agreementon Air Transportbetweenthe Kingdom of Spainandthe Republic of
Panamagdone at Panamapn 7 August2001.
Entry intoforce: 10 May 2002 (BOE 139, 11.6.02).

14. Labour, Social Securityand Immigration

- Administrative Agreementfor the implementationof the Conventionon Social
Securitybetweenthe Kingdom of Spainandthe Oriental Republicof Uruguay,done
at Madrid on 24 July 2000.

Entry intoforce: 1 April 2000 (BOE 80, 3.4.01 and 146, 19.6.01).

- Administrative Agreementfor the implementationof the Conventionon Social
SecuritybetweenSpainandthe Ukraine, done at Madrid on 17 January2001.
Entry intoforce: 17 January2001 (BOE 84, 7.4.01).

- Agreemenbetweenthe Kingdomof Spainandthe United Nationson arrangements
for the SecondWorld Assemblyon Ageing, doneat New York on 25 February2002.
Provisionalapplication: 25 February2002 (BOE 85, 9.4.02).

- Agreementbetweenthe CompetentAuthorities of Spain and the Netherlandsto
facilitate the paymentof reciprocalcreditsfor sicknessandmaternitybenefitsaccording



to Regulations(EEC) 1408/71 and 574/72,done at Madrid and The Hague on 21
February2002.
Entry intoforce: 21 February2001) (BOE 93, 18.4.01).

- Agreementbetweenthe CompetentAuthorities of the United Kingdom of Great
Britain and Northernlreland and the Competentuthority of the Kingdom of Spain
concerningthe reimbursemenbf contributionsfor benefitsin kind accordingto
Regulations(EEC) 1408/71and574/72,doneon 18 June 1999.

Entry intoforce: 19 June 1999 (BOE 93, 18.4.01).

- Agreementbetweenthe Competentuthorities of Spainand Belgium concerning
the reimbursemendf contributionsfor benefitsin kind accordingto Regulations
(EEC) 1408/71and 574/72,done at Madrid and Brusselson 25 May 1999.

Entry intoforce: 25 May 1999 (BOE 93, 18.4.01).

- Agreementbetweenthe CompetentAuthorities of Spainand Italy concerningthe
definition of pre-existingreciprocalcreditsandthe establishmenof a new procedure
for the simplification and accelerationof reimbursement$or real expendituresand
lump sumsdone at Madrid and Rome, 13 Octoberand 21 November1997.

Entry intoforce: 22 November1997 (BOE 93, 18.4.01and 138, 9.6.01).

- ILO ConventionNo. 182 concerningthe prohibition andimmediateactionfor the
elimination of the worst forms of child labour, doneat Genevaon 17 June 1999.
Instrumentof ratification: 14 March 2001.

Entry into force: 2 April 2002 (BOE 118, 17.5.01).

- AgreemenbetweenSpainAnd Colombiaon the regulationandplanningof migra-
tory labourflows donein Madrid on 21 May 2001.

Provisionalapplication: 21 May 2001 (BOE 159,4.7.01).

Definitive entry intoforce: 11 March 2002 (BOE 111, 9.5.02)

- Agreementbetweenthe Kingdom of Spain and the Republic of Ecuadoron the
regulationand planning of migratory flows donein Madrid on 29 May 2001.
Provisionalapplication: 28 June2001 (BOE 164, 10.7.01).

- LabourAgreementbetweenthe Kingdom of Spainandthe Kingdom of Morocco
donein Madrid on 25 July 2001.
Provisionalapplication: 24 August 2001 (BOE 226, 20.9.01).

- Additional Protocolto the Conventionbetweenthe Kingdom of Spain and the
Kingdom of Moroccomodifying the GeneralConventionon Social Securitybetween
the Kingdom of Spainandthe Kingdom of Morocco of 8 November1979, done at
Rabaton 27 January1998.

Entry intoforce: 1 December2001 (BOE 282, 24.11.01).



- Conventionon Social Security betweenthe Kingdom of Spain and the Tunisian
Republic,done at Tunis on 26 February2001.
Entry into force: 1 January2002 (BOE 309, 26.12.01and 32, 6.2.02).

- Agreementetweerthe Kingdom of Spainandthe DominicanRepublicon thereg-
ulation andplanningof migratorylabourflows doneat Madrid on 17 Decembe001.
Provisionalapplication: 16 January2002 (BOE 31, 5.2.02and 70, 22.3.02).

- ComplementaryConventionto the Conventionon Social Security betweenthe
Kingdom of Spainandthe Republicof Chile on 28 January1997, done at Valencia
on 14 May 2002.

Provisionalapplication: 1 June2002 (BOE 225, 19.9.02).

- ComplementarAgreemento the Administrative Spanish-PeruviaAgreementon
Social Security of 24 November1978,done at Valenciaon 14 May 2002.
Provisionalapplication: 1 June2002 (BOE 225, 19.9.02).

- ComplementarAgreemento the AdministrativeAgreementor the Implementation
of the Social Security Conventionbetweenthe Kingdom of Spainandthe Argentine
Republicon 28 May 1966, done at Valenciaon 14 May 2002.
Provisionalapplication: 1 June2002 (BOE 225, 19.9.02).

- Agreementbetweenthe Kingdom of Spain and the Republic of Polandon the
Regulationand Planning of Migratory Flows betweenthe two countriesdone in
Warsawon 21 May 2002.

Provisionalapplication: 20 June2002 (BOE 226, 20.9.02).

- Agreementbetweenthe Kingdom of Spain and Romaniaon the regulationand
planningof migratory labourflows betweenthe two countriesdonein Madrid on 23
January2002.

Entry intoforce: 20 June2002 (BOE 289, 3.12.02).

- Conventionon Social Securitybetweenthe Kingdom of Spainandthe Principality
of Andorra, doneat Andorraon 9 November2001.
Entry intoforce: 1 January2003 (BOE 290, 4.12.02).

- Administrative Agreementfor the Implementationof the Conventionon Social
Security betweenthe Kingdom of Spain and the Principality of Andorra, done at
Andorraon 9 November2001.

Entry intoforce: | January2003 (BOE 290, 4.12.02).

- ConventionbetweenSpain and Australia on Social Security,done at Madrid, 31

January2002.
Entry intoforce: | January2003 (BOE 303, 19.12.02).



15. HealthandRelief Cooperation

- Agreemenbetweenthe Governmenbf the Kingdom of Spainandthe Government
of the RussiarFederatioron cooperationn the areaof disastepreventionandmutual
assistancen the mitigation of its consequencedone ad referendumat Madrid on
14 June2000.

Entry into force: 30 June2001 (BOE 153, 27.6.01and 183, 1.8.01).

16. Recognitionof Qualifications

- Exchangeof verbal notesbetweenthe Kingdom of Spainandthe Italian Republic
on the admissionof Spanishstudentsattendingthe Spanishhigh school"Cervantes"
of Rome at Italian universities,done at Rome on 26 July 2000 and 23 May 2001.
Entry intoforce: 23 May 2001 (BOE 161, 6.7.01).

17. Narcotics

- Treatybetweenthe Kingdom of Spainandthe Portuguesdrepublicfor the repres-
sion of the illegal trafficking of drugsat sea,doneat Lisbon on 2 March 1998.
Entry into force: 21 January2001 (BOE 18, 20.1.01).

Note: In accordancavith TreatyArticle 4, in the caseof a well-foundedsuspicionof
illicit drug trafficking at sea,eachParty recogniseghe right of representatiomf the
otherthatjustifies the interventionof its warships,military aircraft or other shipsor
aircraft bearingeasily visible and identifiable externalmarkingsthat they are at the
serviceof the Stateor are duly authorisedfor such purpose,over the ships of the
other Statefound operatingoutside of its territorial waters.In the exerciseof this
right of representationthe official shipsor aircraft may pursue,detainandboardthe
ship, examinedocumentsinterrogateindividualsfound on boardandinspect theship
and, if suspicionsare confirmed, proceedto seizethe drugs, take those allegedly
responsiblanto custodyand direct the ship to the closestport or the one mostcon-
venientfor its immobilisationin the casethatit may haveto be returned.

- Extensionto the Isle of Man of the Agreementon the preventionand repression
of theillicit trafficking andillegal useof drugs,via the 21 February2001 verbal note
betweenhe Kingdom of Spainandthe United Kingdom of GreatBritain andNorthern
Ireland, done at Madrid on 26 June 1989.

Entry into force: 23 March 2001 (BOE 100, 26.4.01).

- ComplementanAgreementbetweenthe Kingdom of Spain and the Republic of
CostaRica on cooperationin the preventionof the consumptionof, and trafficking
in narcotic drugs and psychotropicsubstancesgonead referendumin San Josede
CostaRica, 24 November1999.

Entry into force: 31 August2001 (BOE 178, 26.7.01).



- Agreementbetweenthe Kingdom of Spainand the Republic of Cubaon cooper-
ation in the preventionof the consumptionof, and trafficking in narcoticdrugsand
psycbotropicsubstancesdone at Havana, 10 November 1998.

Definitive entry into force: 26 January2001 (BOE 183, 1.8.01).

- Agreementbetweenthe Kingdom of Spainand the Dominican Republicon coop-
erationin the preventionof the consumptionof, andtrafficking in narcoticdrugsand
psychotropicsubstancesjone at SantoDomingo, 15 November2000.

Entry intoforce: 1January2001 (BOE 309, 26.12.01).

- Agreemenbetweenthe Kingdom of Spainandthe Republicof Hondurason coop-
erationin the preventionof the consumptionof, andtrafficking in narcoticdrugsand
psychotropicsubstancesgonead referendumat Tegucigalpa,13 November1999.
Entry intoforce: 25 January2002 (BOE 27, 31.1.02).

- Agreemenbetweenthe Kingdom of Spainandthe Republicof Guatemalan coop-
erationin the preventionof the consumptiorof, andtrafficking in narcoticdrugsand
psychotropicsubstancesjonead referendumat Guatemala9 July 1999.

Entry intoforce: 7 November2001 (BOE 43, 19.2.02and 81, 4.4.02).

- Agreementbetweenthe Kingdom of Spainandthe Republicof Uruguayon coop-
erationin the preventionof the consumptionof, andtrafficking in narcoticdrugsand
psychotropicsubstanceslone ad referendumat Montevideo, 18 March 1998.

Entry intoforce: 25 January2002 (BOE 73, 26.3.02).

18. Civil and Criminal Cooperation

- Conventionon the accessiorof the Kingdom of Spainandthe Portugues&epublic
to the Conventionon jurisdiction and the enforcementof judgementsin civil and
commercialmattersandto the Protocolon its interpretationby the Court of Justice
with the adjustmentsnadeto themby the Conventionon the accessiorof the Kingdom

of Denmark,of Ireland and of the United Kingdom of GreatBritain and Northern
Irelandandthe adjustmentsnadeto themby the Conventionon the accessiorof the

Hellenic Republic, done at Donostia (San Sebastian)on 26 May 1989 (BOE 58,

8.3.01).

Note: The United Kingdom, via a Letter addressedo the Secretary-Generaif the

EuropeanUnion Council dated24 July 2000, communicatedhat when a decision
takenby a Gibraltar Court must be enforceddirectly by a Court or other authority
with the powerto do so of anotherMember Statein accordancewith the Conven-
tion's applicableprovisions,the documentsomprisingsaiddecisionsof the Gibraltar
Court shall be legalisedas being authenticby the United Kingdom Government/
GibraltarLiaison Unit for EU Affairs of the Foreignand CommonwealtiOffice ("The

Unit") with headquartersn London. This certification will be donein the form of

anote.



On 19 October2000, Spaincommunicatedhat it was removingthe reservation
thatit hadtabledin August 1998 thus acceptingthe extensionof the 1968 Brussels
Conventionto Gibraltarin the termscontainedin the currentagreedregime setout
in the documentof the above-mentionedouncil.

- SecondProtocolmodifying the Treatyof extraditionandjudicial assistancén crim-
inal mattersbetweenthe Kingdom of Spainandthe United Statesof Mexico, done
ad referendumat Mexico City on 6 December1999.

Instrumentof Ratification: 16 February2001.

Entry intoforce: 1 April 2001 (BOE 80, 3.4.01).

- Treatyof Extraditionbetweenthe Kingdom of Spainandthe Republicof Paraguay,
doneat Asuncionon 27 July 1998.
Entry into force: 23 February2001 (BOE 89, 13.4.01and 118, 18.5.01).

- Conventionon judicial assistancan criminal mattersbetweenthe Kingdom of
Spainand the Republic of Paraguaydone ad referendum,at Asuncionon 26 June
1999.

Instrumentof ratification: 16 February2001.

Entry intoforce: 1 May 2001 (BOE 99, 25.4.01).

- Treaty on the transferof sentencegersonsbetweenthe Kingdom of Spainand
the Republicof Honduras,done at Tegucigalpaon 13 November1999.
Instrumentof ratification: 9 February2001.

Entry intoforce: 30 April 2001 (BOE 112, 10.5.01).

- Conventionbetweenthe Kingdom of Spain and the RussianFederationon the
transferof sentencegersonsfor the servingof prison sentencesgone at Moscow
on 16 January1998.

Instrumentof ratification: 1IMay 2001.

Entry into force: 21 June2001 (BOE 141, 13.6.01).

- Conventionbetweernthe Governmenbdf the Kingdom of Spainandthe Government
of the Republicof Bulgariafor cooperationn the fight againstdelinquencydonead
referendumat Sofiaon 21 July 1998.

Provisionalapplication:5 February 1999 (BOE 65, 17.3.99).

Definitive entry intoforce: 9 August 1999 (BOE 153, 27.6.01).

- Exchangeof Noteson 5 May 2000and5 February2001,constitutinganAgreement
betweenthe Kingdom of Spainandthe United Kingdom of GreatBritain andNorthern
Ireland, for the extensionto the Isle of Man of the EuropeanConventionon Mutual

Assistancein Criminal Mattersof 20 April 1959.

Entry into force: February2001 (BOE 196, 16.8.01).



- Treaty betweenthe Kingdom of Spainand the Republicof El Salvadoron judi-
cial competencyrecognitionand enforcemenbf sentencesn civil and commercial
mattersdoneat Madrid on 7 November2000.

Instrumentof ratification: 28 June2001.

Entry intoforce: 1 Septembe2001 (BOE 256, 25.10.01).

- Bilateral agreemenbetweenthe Kingdom of Spainand the Republic of Bolivia
on adoptionmatters,doneat Madrid on 29 October2001.
Provisionalapplication: 29 October2001 (BOE 304, 20.12.01).

Definitive entry intoforce: 1 August2002 (BOE 177, 25.7.02).

- Conventionon the fight againstthe corruptionof foreign public agentsin interna-
tional businesgransactionsdone at Parison 17 Decemberl997.

Instrumentof ratification: 3 January2000.

Entry intoforce: 4 March 2000 (BOE 46, 22.2.02).

- Treatybetweenthe Kingdom of Spainandthe Republicof Peruonjudicial assis-
tancein criminal matters,donead referendumat Madrid, 8 November2000.
Entry intoforce: 12 December2001 (BOE 53, 2.3.02).

- Treatyon Extraditionbetweerthe Kingdom of Spainandthe Republicof Honduras,
donead referendumat Tegucigalpa,13 November1999.
Entry intoforce: 24 May 2002 (BOE 129, 30.5.02).

- Cooperatioragreementor the fight againsiorganisedrimebetweerthe Government
of the Kingdom of Spainand the Governmentof the People'sRepublic of China,
donead referendumat Pekingon 25 June2000.

Entry into force: 6 June2002 (BOE 135, 6.6.02).

XIl.  INTERNATIONAL ORGANIZATIONS

- Amendmento Article 6 (1) of the Organic Statuteof the Internationallnstitute for
the Unification of PrivateLaw (UNIDROIT), Rome, 15 March 1940, adoptedby the
GeneralAssemblyof UNIDROIT at Romeon 12 Decemberl989,at its 42nd Session
by Resolution42 (3).

Entry into force: 26 March 1993(BOE2, 2.1.01).

- Amendmentsto the Constitutive Conventionof the InternationalMaritime
Organization,adoptedby ResolutionA.735(18), 4 November1993.

Instrumentof acceptance30 November1994.

Entry into force: 7 November2000 (BOE 35, 9.2.02).



- Conventionon headquartersprivileges and immunities betweenSpain and the
Ibero-AmericanYouth Organisationconcerningthe legal statusof the organisation
in Spain,done at Madrid on 21 February2002.

Provisionalapplication: 21 February2002 (BOE 100, 26.4.02).

- Frameworkcooperationagreemenbetweenthe Kingdom of Spainand the World
Health Organisationdone at Madrid on 12 Septembef001.
Entry intoforce: 24 June2002 (BOE 181, 30.7.02).

- Agreementon immunities and prerogativesbetweenthe Andean Development
Corporationand the Kingdom of Spaindone at Madrid on 18 February2002.
Entry intoforce: 3 October2002 (BOE 262, 1.11.02).

- Conventionon the underwriting of shareissuesof ordinary capital betweenthe
AndeanDevelopmeniCorporationand the Kingdom of Spaindoneat Madrid on 18
February2002.

Entry intoforce: 3 October2002 (BOE 262, 1.11.02).

X, EUROPEANUNION

- FrameworkAgreemenbn TradeandCooperatiorbetweerthe EuropeanCommunities
and their Member States,on the one side, and the Republic of Korea on the other,
doneat Luxembourgon 28 October 1996.

Entry intoforce: 1 April 2001 (BOE 113, 11.5.01).

- 2000/597/EC EURATOM: Council Decision of 29 September2000, on the sys-
tem of the EuropeanCommunitiesown resources.
Provisionalapplication: 1 January2002 (BOE 312, 29.12.01).

- Decisionof the Representativesf the Government®f the EuropeanJnion Member
Statesat a Council meetingon the privilegesand immunitiesgrantedto the Institute
for Security Studiesandthe EuropeanUnion Satellite Centreaswell astheir bodies
and personneldone at Brusselson 15 October2001.

Provisionalapplication: 1 January2002 (BOE 312, 29.12.01).

- Decisionof the Representativesf the Government®f the EuropeanUnion Member
Statesat a Council meetingon the financial consequencesf the expiry of the ECSC
Treaty and on the Coal and Steel ResearchFund done at Brusselson 27 February
2002.

Provisionalapplication: 24 July 2002 (BOE 236, 2.10.02).



XIV. INTERNATIONAL RESPONSIBILITY

1. Responsibilityof Individuals

- Agreemenbetweenthe Kingdom of Spainandthe United Nationson the enforce-
ment of sentencesmposedby the InternationalCriminal Tribunal for the Former
Yugoslaviadone at The Hagueon 28 March 2000.
Entry intoforce: 16 January2000 (BOE 54, 3.3.01).
Note: Spain'snational competentauthoritiesshall be boundfor the duration of the
sentenceand may only examinethe enforcementof a sentenceimposedby the
InternationalTribunalin casesn which the durationthereofdoesnot exceedhe high-
estmaximumsentencdoreseerfor anycrime in accordanceavith Spanishlegislation.
When, pursuantto applicable Spanishnational legislation, the sentencegerson
may benefitfrom earlyreleasdrom prison, Spainshall duly notify the SecretaryThe
Presidentof the InternationalTribunal, subsequento consultationswith the Judges
of the InternationalTribunal, shall determinewhetherearly releasefrom prison may
be granted.If the Presidentlecidesthatearlyreleasdrom prisonmay not begranted,
it will nolongerbe possibleto carry out the sentencdan Spain.
Confinementconditions shall be governedby Spanishlegislation subjectto the
supervisionof the InternationalTribunal. Thoseconditionsshall be compatiblewith
the minimum Regulationgfor the treatmentof prisoners the list of Principlesfor the
protectionof all personssubjectto any form of confinementor prison andthe basic
principlesfor the treatmentof prisonersand shall be underthe supervisionof a Peer
Commission.

- Resolution 1329 (2000), of 30 November,adoptedby the Security Council of the
United Nations, amendingthe Statutesof the InternationalCriminal Courtsfor the
former Yugoslaviaand Rwanda[Resolution827 (1993), of 25 May and Resolution
955 (1994), of 8 November(BOE 64, 15.3.01and 80, 3.4.01)].

- InternationalConventionfor the suppressiorof terroristbombings,done at New
York on 15 Decemberl997.

Instrumentof ratification: 22 April 1999.

Entry intoforce: 23 May 2001 (BOE 140, 12.6.01).

- Act of Rectificationof the Secretary-Generalf the United Nationsof 3 May 2002
on the correctionof the authentictext in Spanishof the InternationalConventionfor
the Suppressiomf TerroristBombings,doneat New York, 15December1997 (BOE
137, 8.6.02).

- Resolution1373(2001), of 28 Septemberpn internationalcooperationto combat
threatsto internationalpeaceand security causedby terrorist acts, adoptedby the
SecurityCouncil of the United Nationsat its 4385thSessionBOE 281, 23.11.01and

8, 9.1.02).



- Call for the publication of the Council of Ministers Agreementof 30 November
2001 for the enforcemenbf Resolutionnumber 1267 (1999) and concordantof the
United NationsSecurityCouncilin compliancewith the principlessetoutin Resolution
1373 (2001) as well as EC Council Regulationnumber467/20010of 6 March 2001.
Entry into force: 3 October2002 (BOE 19, 22.1.02).

Note: One: Prohibit movementsof capital and their correspondingoperationsof
encashmentpaymentor transferwhenthe issuer,beneficiaryor addresseare any of
the persons,entities or organisationdisted in the annexto EC Regulationnumber
467/20010f 6 March 2001 and any otherdictatesissuedin its developmentn accor-
dancewith that containedtherein.

Two: Prohibit movementsf capitalandtheir correspondingperationsof encash-
ment, paymentor transferwhen the issuer,beneficiary or addresseare any of the
personsentitiesor organisationdisted in the annexto this Agreementthat includes
the latest consolidatedist made public by the SanctioningCommittee createdby
virtue of Resolution 1267 (1999) of the United Nations Security Council of 26
November2001 in the terms agreedto underthat Resolutionand successiveones
adoptedto the sameend.

Three: Instruct the credit and insuranceentities, investmentservice companies,
collective investmentinstitutions and their managingentities, pensionfund manag-
ing entities, secondarymarketgoverningentities, foreign currency exchangeestab-
lishments, electronic money emitting entities and any other persons,entities and
institutionsenumeratedn Article 2 of Law 19/19930f 19 Decemberon the preven-
tion of money launderingso that tbe necessaryneasuresnay be takenfor compli-
ancewith this Agreement.

Four: The referenceamadeto personsandentitiesin the annexshall be understood
as also including any other persons entities and organisationghat act on behalfof
the aforementionedas well as Spanishestablishment&nd companiescontrolled by
them. Moreover, all of thoseentities and organisationswith respectto which, from
the standpointof the personsthat governor managethem or, due to other circum-
stancesmay be presumedo be a continuation transformationmergeror succession
of any other entity or organisationincluded in said annex shall be understoodas
included aswell.

- InternationalConventionfor the Suppressiorof the Financingof Terrorism,done
at New York, 9 December1999.

Instrumentof ratification: 1 April 2002.

Entry intoforce: 10 April 2002 (BOE 123, 23.5.02and 141, 13.6.02).

Note: Notification madeunderarticle 7 (3): "In accordancewith the provisionsof
article 7, paragraph3, the Kingdom of Spain gives notification that its courts have
internationajurisdiction overthe offencesreferredto in paragraphsl and 2, pursuant
to article 23 of the Organizationof JusticeAct No. 6/1985 of 1 July 1985".

- Statuteof the InternationalCriminal Court, doneat Romeon 17 July 1998.
Instrumentof ratification: 19 October2000.



Entry into force: 1 July 2002 (BOE 126, 27.5.02and 180, 29.7.02).

Note: SpanishDeclarationunderarticle 103, paragraphl (b): "Spaindeclarests will-
ingnessto acceptat the appropriatetime, personssentencedy the International
Criminal Court, providedthatthe durationof the sentencedoesnot exceedthe max-
imum stipulatedfor any crime under Spanishlaw".

2. Responsibilityof States

- EuropeanConventionon the Compensatiomf Victims of Violent Crimes,doneat
Strasbourgon 24 November1983.

Instrumentof ratification: 20 October2001.

Entry intoforce: 1 February2002 (BOE 312, 29.12.01).

XV. PEACEFULSETTLEMENT OF DISPUTES

- Agreementon the Privilegesand Immunities of the InternationalTribunal for the
Law of the Sea,doneat New York, 23 May 1997

Instrumentof accession23 December2000.

Entry intoforce: 1 February2002.

Entry intoforce: 30 December2001 (BOE 15, 17.1.02and 29, 2.2.02).

XVI. COERCIONAND USE OF FORCE SHORT OF WAR

XVII. WAR AND NEUTRALITY

- Conventionfor the reciprocalrecognitionof proof markson small arms,done at
Brusselson 1July 1969.Decisionstakenby the PermaneninternationalCommission
for the proof of small armsat its XXV PlenarySessionn June 1998.

Entry intoforce: 15 November1999 (BOE 190, 9.8.01).

- Conventionfor the reciprocalrecognition of proof marks on small arms and
Regulationwith annexed andll, doneat Brusselson 1 July 1969. Decisionadopted
by the PermanentnternationalCommissionfor the proof of small armsat the XXVI
Sessionon 1 June2000.

Entry intoforce: 15 November2001 (BOE 25, 29.1.02and 45, 21.2.02).



Treatiesto which Spainis a Party Concerning
Matters of Private InternationalLaw, 2001

and 2002

This sectionwaspreparedy Dr. NuriaBouzai Vidal, Professoof Privatelnternational
Law at the PompeuFabraUniversity (Barcelona).

This surveycoversthe treatiesandotherinternationalagreementpublishedin the
Boletin Oficial del Estado(Official Journalof the State)during 2001 and 2002. Its
purposeis to recordthe legal consequencesf suchagreementsand instrumentsfor
Spain,suchas signature ratification or accessionentry into force, provisionalappli-
cation, reservationor declarationsterritorial application,personalsphereof appli-
cation, material scope termination,abrogationandrelationshipwith othertreatiesor
agreements.

. SOURCESOF PRIVATE INTERNATIONAL LAW

[I. INTERNATIONAL JURISDICTION

Note: Seebelow sectionlV

1. PROCEDUREAND JUDICIAL ASSISTANCE

- Agreementon Adoption mattersbetweenSpain and Bolivia done at Madrid on

29 October2001 (BOE 304, 20.12.01,BOE 177, 25.7.02and BOE 195, 15.8.02
(corrigendum)).

Provisionalapplications:from 29 October2001.

Entry intoforce: 1 August 2002.

Note: This Agreementis intendedto introducea systemof cooperation,channelled
throughthe competentauthoritiesof the two countries,to ensurethe preventionand
whereapplicablethe total elimination of kidnapping,traffic and saleof childrenand
adolescentsn adoptionprocesses.

"Article 1. Scopeof application

Thig Agreementis applicablein the eventthat a child or adolescenhaving
his/herhabitualplaceof residencen the Republicof Bolivia or in Spainis eligi-
ble for full adoptionby nationalsof either State,subjectto the constitutionaland
legal provisionsin force in eithercountry.

(...)



Firstfinal provision.

OnceBolivia hasratified the Conventionon Protectionof Children and Coop-
erationin respectof IntercountryAdoption, therebeing agreemenbeing the con-
tracting Parties the principlesandpreceptof the said Conventionshall be observed
for the betterapplicationof this Agreement"”.

RECOGNITIONAND ENFORCEMENTOF FOREIGN
JUDGMENTSAND DECISIONS

- Treaty betweenSpain and El Salvadoron the internationaljurisdiction and the
recognitionand enforcemenbf judgmentsin civil and commercialmatters,doneat
Madrid on 7 November2001 (BOE 256, 25.10.01 ).

Ratified by instrument:28 June2001.

Entry into force: 1 Septembef001.

Note:

"Chapterl. Scopeof application

Article 1.
"1. This Treaty shall be applicablein civil and commercialmattersirrespec-
tive of the natureor nameof the jurisdictional body concerned
2. This Treaty doesnot apply to:
Fiscal, customsor administrativematters.
The situationand capacityof naturalpersonsmatrimonialregimes,wills or
successions.
Bankruptciesandmeetingsandagreementbetweerthe debtorandcreditors.
Social Security.
Arbitration.

Chapterll. Jurisdiction

Article 2. Generajurisdiction

"Natural or legal personsdomiciledin the territory ofone of the Partiesshall
be subjectto thejurisdiction of that Party and may not be prosecutedn the courts
of the other Party, irrespectiveof their nationality unlessany of the jurisdictions
referredto in the following articles apply:" art. 3: exclusivejurisdiction; art. 4:
specialjurisdiction and art. 5: Submission.

(...)
Chapterlll. Recognition
(...)

Article 10. Recognition

"Judgmentdeliveredin one ContractingStateshall be recognizedn the other
ContractingStatewithout the needof any procedure.

In the eventof challenge,any interestedParty seekingrecognitionas a princi-



V.

VI,

VI

pal may applyfor recognitionof the decisionby meansof the proceduresetforth
in chapterlVv.

If recognitionis soughtasanincidentalissuebeforea court of oneof the Parties,
that court shall be competentio deal with it".

Article 1l. Causesf denial of recognition

"1. If recognitionwould be manifestly in breachof the public policy of the
requestedParty.

2. Whenjudgmentsaredeliveredin defaultof the defendantijf the writ of sum-
monsor otherequivalentdocumentwas not deliveredor notified to the defendant
in due form andwith sufficienttime to allow a defence.

3. If thedecisionis irreconcilablewith adecisiondeliveredin litigation between
the samepartiesin the courtsof the requestedParty.

4. If in deliveringjudgmentthe court of the Party of origin, in decidingon an
issueregardingthe statusor capacityof naturalpersonsmarital regimes,wills or
successionsignored a rule of Private InternationalLaw of the requestedParty,
unlessthe sameoutcomewould havebeenreachedby applicationof the Private
InternationalLaw of the requestedParty.

5. If the decisionis irreconcilablewith a decisionpreviously deliveredin a
Statethatis not a signatoryof the Agreementbetweerthe Partiesin litigation hav-
ing the sameobject and the samecause,when the latter decision qualifies for
recognitionin the courts of the requestedParty.

Similarly, decisionsshall not be recognizedif they ignore the provisions of
article 3.

Decisionsshall likewise not be recognizedif the court of origin lackedjuris-
diction in the terms of this Treaty.

Without prejudiceto the provisionsof the first paragraph,the jurisdiction
of the court of the Party of origin may not be the object of control; public
policy as contemplatedn article 11 point 1 shall not affect the rules regarding
jurisdiction”.

Article 12. Bar on review of thefacts
Tbe factual basisof tbe foreign decisionmay not be the subjectof review.

INTERNATIONAL COMMERCIAL ARBITRATION
CHOICE OF LAW: SOME GENERAL PROBLEMS
I. ALIENS, REFUGEESAND CITIZENS OF THE

EUROPEANCOMMUNITY

AgreemenbetweenSpainandUruguayon the free exerciseof remunerate@mploy-

ment bydependentelativesof diplomatic, consular,administrativeandtechnicalper-



sonnelof diplomatic missionsand consularoffices, done at Madrid on 7 February
2000 (BOE 83, 6.4.01).
Entry intoforce: 21 December2000.

- Additional ProtocolbetweenSpain and Argentinamodifying the Conventionon
Nationality of 14 April 1969,doneat BuenosAires on 6 March 2001 (BOE 88, 12.4.01
andBOE 248, 16.10.02).

Provisionalapplication:from 6 March 2001.

Entry intoforces 1 October2002.

Note:

Article 2. "Spanishand Argentine nationalswho have availed themselvesf the
termsof the Conventionor do so in the future shall be subjectto thejurisdiction
and the laws of the country granting the new nationality in respectof all acts
thatmay havedirectlegal consequencethere.In all mattersnot compatiblewith
this provision, such personsshall also be subjectto the laws of their nationality
of origin".

- SecondAdditional Protocolto the Conventionon Nationality betweenSpainand
Guatemalaof 28 July 1961, modified by Protocolof 10 February1995,donead ref
erendumon 19 November1999 (BOE 88, 12.4.01).

Entry intoforce: 7 February2001.

Note:

Article 2. Article 1 of the Conventionshall readas follows:

"Personsof Guatemalaror Spanishorigin may acquireGuatemalaror Spanish
nationality without loss of their original nationality, simply by establishingtheir
place of residencein Spainor in Guatemalaas the casemay be, in accordance
with the internallaws of eitherParty,declaringtheir desireto acquiresuchnation-
ality beforethe competentauthority and effecting the requisiteentriesin the reg-
istersdesignatedy the laws or governmentegulationsof the country concerned.
Within its own territory, eachparty shallrecognizeonly its own nationality,although
personsavailing themselvesf the benefitsof this Conventionmay be subjectto
the laws of their country of origin in mattersnot compatiblewith the laws of the
other Party.

Furthermore,personsreferredto in the foregoing paragraphmay obtain and
renew their passportsand identity documentsin either one of the Contracting
Countriesor in both at the sametime”.

Article 4. "This Protocolshall apply to personsof Guatemalaror Spanishori-
gin who acquiredSpanishor Guatemalamationality prior to its entry into force,
provided that they expresslystatetheir desireto avail themselvesof its terms
beforethe competentuthority, which authority mustimmediatelyinform the other
Party of sucha statement".



- Additional ProtocolbetweenSpainandParaguaynodifying the Conventionon dual
Nationality of 25 June 1959, done at Asuncionon 26 June 1999 (BOE 89, 13.4.01).
Entry intoforce: 1 March 2001.

Note: The termsare similar to thoseof the Additional Protocolwith Argentinamen-
tioned above.

- Exchangeof NotesbetweenSpainand Italy on Italian Universitiesadmissionof
Spanishstudentsat the Lyceum Cervantesn Rome,doneat Romeon 23 May 2001
(BOE 161, 6.7.01).

Entry into force: 23 May 2001.

- AgreemenbetweenSpainandEcuadoron the free exerciseof remunerate@mploy-
mentby dependantelativesof diplomatic,consular,administrativeandtechnicalper-
sonnelof diplomatic missionsand consularoffices, doneat Madrid on 7 March 2000
(BOE 281, 23.11.01).

Entry into force: 23 July 2001.

- Additional Protocol betweenSpain and Peru modifying the Conventionon Dual
Nationality of 16 May 1959,doneatMadrid on 8 November2000(BOE 282,24.11.01).
Entry into force: 1 December2001.

Note: Simply introducesthe right of beneficiariesof the Conventionto obtain and
renewpassportsn eitherof the two States.

- Denouncemerity Colombiaof Exchangeof Noteson abolition of visasof 26 May
1961,doneat Bogotaon 2 November2001 (BOE 282, 24.11.01).
Denouncemeneffects:from 2 January2002.

- Additional Protocolsignedby Spainand Colombiamodifying the Conventionon
Nationality of 27 June 1979, done ad referendumat SantaFe de Bogotaon 14
Septemberl998 (BOE 264, 4.11.02).

Entry into force: 1 July 2002.

Note:

Article 1. Rightsandguarantees

"No personof Spanishorigin or Colombianbirth shall, by virtue of acquiring
the nationality of the other party and residingin the territory of that party, lose
the faculty to exercisein the territory of the adoptive Statethoserights deriving
from the exerciseof his/hernationality of origin.

Personawvho are Spanishcitizenshby origin and Colombiansby birth andhave
obtainedthe nationality of the other country prior to the entry into force of this
Protocolmay, in accordancevith the provisionsof the Conventionon Nationality
signedon 27 June 1979, recovertheir civil andpolitical rights througha written
representatioto the consulor othercompetenauthoritydesignatedor thatpurpose.
This situation shall be intimatedto the otherParty throughdiplomatic channels.

(....)



Article 3. Relationshipwith the Conventionon Nationality

"Thoseprinciplescontainedn the Conventionon Nationality that conflict with
theintentof the presentAmendingProtocolshall be deemedo be repealedjn all
otherrespectsthe said Conventionshall stand".

- Agreementbetweenthe European Communityand its Member States,of the one
part, and the Swiss Confederation,of the other, on the free movementof persons,
doneat Luxembourgon 21 June 1999 (BOE 148, 21.6.02).

Depositof Instrumentof Ratification: 19 February2001.

Entry intoforce: 1June2002.

- Additional Protocolmodifying the Conventionon Dual Nationality betweenSpain
andBolivia of 12 October1961, donead referendumat Madrid on 18 October2000
(BOE 46, 22.2.02and BOE 70, 22.3.02(corrigendum)).

Entry into force: 1 February2002.

Note:

Article 2. "Spanishand Bolivian nationalshaving availed themselvesof the
Conventionon Dual Nationality concludedbetweenSpain and Bolivia on 12
October1961 may at any time registertheir desireto be dissociatedrom theterms
of that Convention providedthatthey do so beforethe competenjudicial author-
ity correspondingdo their placeof residenceA statemenbdf dissociationdoesnot
imply renunciationof the last nationality acquired".

- AgreementbetweenSpain and Argentina on the free exerciseof remunerated
employmenby dependentelativesof diplomatic,consularadministrativeandtechnical
personnebf diplomatic missionsandconsularoffices, doneat Madrid on 9 May 2001
(BOE 53, 2.3.02).

Entry into force: 21 January2002.

- Exchangeof Notes betweenSpain and Colombiafor gratuitousvisas, done at
Bogotaon 27 December2001 (BOE 73, 26.3.02and BOE 289, 3.12.02).
Provisionalapplication: from 2 January2002.

Entry intoforce: 11 November2002.

Note: The terminationof the Exchangeof NotesbetweenSpainand Colombiaof 26
May 1961 on the suppressiomf visasdoesnot affect section4 of the said Exchange
of Notes,which providesthat visasshall be gratuitousfor Spaniardsand Colombians
respectivelyenteringColombianand Spanishterritory for a stayof overthreemonths
or with the intention of establishingheir residencahereor undertakingprofessional
activities whetherremuneratedr otherwise.

- Additional Protocol betweenSpain and the Dominican Republic modifying the
Conventionon Dual Nationality of 15 March 1968,doneat SantoDomingode Guzman
on 2 October2002 (BOE 273, 14.11.02).

Provisionalapplication:from 2 October2002.



Note: The termsare similar to thoseof the Additional Protocolwith Argentinamen-
tioned above.

VIIl. NATURAL PERSONS:LEGAL INDIVIDUALITY,
CAPACITY AND NAME

IX. FAMILY LAW

X. SUCCESSION

Xl. CONTRACTS

XIl.  TORTS

X, PROPERTY

- UNIDROIT Conventionon Stolenor lllegally ExportedCultural Objects,doneat
Romeon 24 June 1995 (BOE 248, 16.10.03).
Depositof Instrumentof Adhesion: 21 May 2002.
Entry intoforce: 1 November2002.
Note: Spainhasformulatedthe following reservationsand declarations:
In accordancewith Articles 3 (5) and 6 of the Convention:

"There shall be no limitation on actionsfor the restitution of a cultural object
includedin the SpanishHistorical Heritage,asprovidedin Spanishlaw".

In accordancewith Article 13 (3) of the Convention:

"As a Memberof the EuropeanUnion, Spainexpresslydeclaresthat, in rela-
tions with ContractingStatesthatare alsoMembersof the EuropeariJnion, it will
apply the internal rules of the EU and will thereforenot apply as betweenthese
Statesthe provisionsof this Conventionthe scopeof applicationof which coin-
cideswith that of thoserules".

In accordancevith Article 16 of the Convention:

"Claims for therestitutionor requestdor the returnof cultural objectsbrought
by a StateunderArticle 8 may be submittedto it underthe procedureprovided
in article 16 sectionb) of the Convention.

The competentuthorityfor thesepurposess the Ministry of Education,Culture
and Sport (DirectorateGeneralof Fine Arts and Cultural Objects)".

XlV. COMPETITION LAW



XV. INVESTMENTS AND FOREIGN EXCHANGE

Note: SeeTreatiesInvolving Questionsof Public InternationalLaw, Section XL5
EconomicCooperation.

XVI. FOREIGNTRADE LAW

- OECD Conventionon CombatingBribery of ForeignPublic officials in International
BusinessTransactionsdone at Parison 17 December1997 (BOE 46, 22.2.02).
Depositof Instrumentof Ratification: 4 January2000.

Entry into Force: 4 March 2000.

XVIl. BUSINESSASSOCIATION/CORPORATION

XVIII. BANKRUPTCY

XIX. TRANSPORTLAW

Note: Seealso Treatiesinvolving questionsof Public InternationalLaw, SectionXI.
11, 12, 13 and 14.

XX. LABOUR LAW AND SOCIAL SECURITY

- AdministrativeAgreemenbf 24 July 2000for the applicationof the Social Security
ConventionbetweenSpainand Uruguay,doneat Madrid on 1 December1997 (BOE
80, 3.4.01 and BOE 146, 19.6.01 (corrigendum)).

Entry into force:from 1April 2000,the samedatethatthe Conventionenterednto force.

- Administrative Agreementfor the applicationof the Social Security Convention
betweenSpainand Ukraine of 7 October 1996, done at Madrid on 17 January2001
(BOE 84, 7.4.01).

Entry intoforce: 17 January2001.

- ILO ConventionNo. 1820on Worst Forms of Child Labour and immediateaction
to secureits elimination,done at Genevaon 17 July 1999 (BOE 118, 17.5.01).
Ratified by instrument: 14 March 2001.

Entry intoforce: 2 April 2002.

- AgreementbetweenSpain and Colombia on the regulationand arrangemenbf
labourmigration flows, doneat Madrid on 21 May 2001 (BOE 159, 4.7.01andBOE
112, 10.5.02).

Provisionalapplication:from 21 May 2001.

Entry intoforce: 11 March 2002.



- AgreemenbetweenSpainandEcuadoron the regulationandarrangemenof labour
migration flows, doneat Madrid on 29 May 2001 (BOE 164, 10.7.01).
Provisionalapplication:from 28 June2001.

- Agreementon manuallabour betweenSpain and Morocco, done at Madrid on
25 July 2001 (BOE 226, 20.9.01).
Provisionalapplication:from 24 August 2001.

- ComplementaryProtocolto the ConventionbetweenSpain and Morocco modi-
fying the GeneralSocial Security Conventionof 8 November1979, done at Rabat
on 27 January1998 (BOE 282, 24.11.01).

Entry intoforce: 1 December2001.

- Social SecurityConventiorbetweenSpainandTunisia,doneat Tunison 26 February
2001 (BOE 309, 26.12.01andBOE 32, 6.2.02 (corrigendum).
Entry intoforce: 1 January2002.

- Social Security ConventionbetweenSpain and Andorra and Administrative
Agreementfor its implementationdoneat Andorraon 9 Septembef001 (BOE 290,
4.12.02).

Ratified by Instrument: 19 November2002.

Entry intoforce: 1 January2003.

- AgreementbetweenSpain and the Dominican Republic on the regulation and
arrangemendf labour migration flows, doneat Madrid on 17 December2001 (BOE
31.5.2.02andBOE 70, 22.3.02).

ProvisionalApplication: from 16 January2002.

- Social Security ConventionbetweenSpain and Australia, done at Madrid on 31
January2002 (BOE 303, 19.12.02).

Entry intoforce: 1 January2003.

Note: This Conventiorrevisesandreplaceghe Conventionon Social Securitybetween
SpainandAustralia of 10 February1990.

- Complementargreemento the Social SecurityAdministrativeAgreemenbetween
Spain and Chile of 28 May 1966, done at Valenciaon 14 May 2002 (BOE 225,

19.9.02).

Provisionalapplication:from 1 June2002.

Note: The objectof this ComplementaryAgreements to avoid a situationwhere,in

the eventof voluntary contribution periods coinciding with obligatory contribution
periods,the applicationof article 5 sectionb) of the Conventionon Social Security
betweenSpainandArgentinacould preventthis beingtakeninto accountto raisethe
amountof the benefit.



- Complementanpgreemento the Social SecurityAdministrativeAgreemenbetween
SpainandPeruof 24 November1978, doneat Valenciaon 14 May 2002 (BOE 225,
19.9.02).

Provisionalapplication:from 1 June2002.

Note: The purposeof the Agreementis the sameas the previousone.

- AgreemenbetweenSpainandPolandon theregulationandarrangemenof migra-
tion flows, doneat Warsawon 21 May 2002 (BOE 226, 19.9.02).
Provisionalapplication:from 20 June2002.

- AgreementbetweenSpain and Romaniaon the regulationand arrangemenbpf
labour migration flows, done at Madrid on 23 January2002 (BOE 289, 3.12.02).
Entry intoforce: 11 December2002.

XXI.  CRIMINAL LAW

Note: Seealso sectionll andTreatiesconcerningmattersof Public InternationalLaw
2001 and 2002, sectionXI.17.

- Treaty betweenSpain and Portugalto punishillicit maritime traffic of Narcotic
Drugs, doneat Lisbon on 2March 1998 (BOE 18, 20.1.01).
Entry intoforce: 21 January2001.

- Agreementbetweenthe United Nationsandthe Kingdom of Spainon enforcement
of sentence®f the InternationalCriminal Tribunal for the former Yugoslavia,done
at The Hagueon 28 March 2000 (BOE 54, 3.3.01).

Entry intoforce: 16 January2001.

Note:

(...)
Article 2. Procedures

1. A requestto Spainto enforcea sentenceshall be madeby the Registrarof
the InternationalTribunal (hereinafter:"the Registrar"),with the approvalof the
Presidentof the InternationalTribunal.

2. When making the request,the Registrarshall furnish Spain with the fol-
lowing documents:

a) a certified copy of thejudgment;

b) a statemenindicatinghow muchof the sentencéasalreadybeenserved,
including information on any pre-trial detention;

c) whereappropriate any medicalor psychologicaleportson the convicted
person,any recommendatioffor his or her furthertreatmentin Spainand
any otherfactor relevantto the enforcemenbf the sentence.

3. The centralauthorityin Spaincompetento receivethe requestf the Registrar
referredto in paragraphl of the Article is the Ministry of Justice (Secretaria



GeneralTécnica,c/SanBernardo62, Madrid). TheMinistry of Justiceshallpromptly

inform the Registrarof the decisionadoptedregardingthe request,in accordance
with Spanishnationallaw.

Article 3. Enforcement

1. In enforcingthe sentenceronouncedy the InternationalTribunal, the com-
petentnationalauthoritiesof Spainshall be boundby the durationof the sentence.

2. Spainwill only considerthe enforcementof sentencegpronouncedy the
InternationalTribunal wherethe durationof the sentencémposedby the International
Tribunal does not exceedthe highestmaximum sentencefor any crime under
Spanishlaw.

3. The conditionsof imprisonmentshall be governedby Spanishlaw, subject
to the supervisionof the InternationalTribunal, as providedfor herein.

4. If, pursuantto the applicableSpanishnationallaw, the convictedpersonis
eligible for early release,Spainshall notify the Registraraccordingly.

5. The Presidentof the InternationalTribunal shall determine,in consultation
with the Judgesof the InternationalTribunal, whetherany early releaseis appro-
priate. The Registrarshall inform Spain of the President'ddetermination.If the
Presidentdetermineghat an early releaseis not appropriate further enforcement
of the sentencen Spainwill not be possible,andthe Registrarwill haveto make
the appropriatearrangementdor the transferof the convictedpersonin accor-
dancewith Article 10.

6. The conditions of imprisonmentshall be compatiblewith the Standard
Minimum Rules for the Treatmentof Prisoners,the Body of Principlesfor the
Protectionof All Personaunderany Form of Detentionor Imprisonment,andthe
Basic Principlesfor the Treatmentof Prisoners.

(...)
Article 5. Transferof the convictedperson

The Registrarshall make appropriatearrangement$or the transferof the con-
victed personfrom the InternationalTribunal to the competenauthoritiesof Spain.

Prior to his or hertransfer,the convictedpersonwill be informedby the Registrar
of the contentsof this Agreement.

Article 6. Non-bis-in-idem

The convictedpersonshall not be tried before a court of Spainfor acts con-
stituting seriousviolations of internationalhumanitarianaw underthe Statuteof
the International Tribunal, for which he or she has alreadybeentried by the
InternationalTribunal.

Article 7. Information
1. Spainshall immediatelynotify the Registrar:

a) two monthsprior to the completionof the sentence;

b) if the convictedpersonhasescapedrom custodybeforethe sentencéas
been completed,;

c) if the convictedperson hasleceased



2. Notwithstandingthe previousparagraphthe Registrarand Spainshall con-
sult eachotheron all mattersrelatingto the enforcemenbf the sentencaiponthe
requestof eitherparty.

Article 8. Pardonand commutationof sentences

1. If, pursuantto the applicableSpanishnationallaw, the convictedpersonis
eligible for pardonor commutatiorof the sentenceSpainshall notify the Registrar
accordingly.

2. The Presidentf the InternationalTribunal shall determine,in consultation
with the Judgesof the InternationalTribunal, whetherpardonor commutationof
the sentences appropriate.The Registrarshall inform Spain of the President's
determination.If the Presidentdeterminesthat a pardonor commutationof the
sentencas not appropriate further enforcemenof the sentencen Spainwill not
be possible,andthe Registramwill haveto makethe appropriatearrangementsor
the transferof the convictedpersonin accordancewith Article 10.

Article 9. Terminationof enforcement
1T h e enforcemenbf the sentenceshall cease:

a) whenthe sentencehasbeencompleted,;

b) uponthe demiseof the convicted;

¢) uponthe pardonof the convicted,;

d) following a decisionof the InternationalTribunal asreferredto in para-
graph2.

2. The InternationalTribunal may at any time decideto requestthe termina-
tion of the enforcementn Spainandtransferthe convictedpersonto anotherState
or to the InternationalTribunal.

3. The competentauthoritiesof Spain shall terminatethe enforcementof the
sentenceas soonasit is informed by the Registrarof any decisionor measureas
a resultof which the sentenceceasedo be enforceable.

Article 10. Impossibility to enforcesentence

If, at any time after the decisionhasbeentakento enforcethe sentencefor
any legal or practicalreasonsfurther enforcementasbecomeimpossible,Spain
shall promptly inform the Registrar.The Registrarshall make the appropriate
arrangementgor the transferof the convictedperson.The competentauthorities
of Spainshall allow a maximumof ninety daysfollowing the notification of the
Registrarbeforetaking othermeasureson the matter.

(...)

- SecondProtocolmodifying the Treaty on extraditionandmutual assistancén crim-
inal mattersbetweenSpainand Mexico of 21 November1978, donead referendum
at Mexico City on 16 February2001 (BOE 80, 3.4.01).

Ratified by instrument: 16 February2001.

Entry into force: 1 April 2001.



- Treaty on extradition betweenSpain and Paraguaydone at Asuncion on 27 July
1998 (BOE 89, 13.4.01y BOE 119, 18.5.01 (corrigendum)).
Entry intoforce: 23 February2001.

- Conventionon legal assistancen criminal mattersbetweenSpain and Paraguay
donead referendumat Asuncionon 26 June 1999 (BOE 99, 25.4.01).

Ratified by instrument: 16 February2001.

Entry intoforce: 1 May 2001.

- Agreementto extendto the Isle of Man the AgreementbetweenSpain and the
United Kingdom and Northern Ireland to preventand punish the illicit traffic and
unlawful use of narcotic drugsof 26 June 1989, doneat London on 16 April 2001
(BOE 100, 26.4.01).

Effects: from 23 March 2001.

- Treaty betweenSpain and Hondurason transferof convicted persons,done at
Tegucigalpaon 13 November1990 (BOE 112, 10.5.01).

Ratified by instrument:9 February2001.

Entry intoforce: 30 April 2001.

- UN International Conventionfor the suppressiorof terrorist bombings,done at
New York on 15 December1997 (BOE 140, 12.6.01).

Depositof Instrumentof Ratification: 30 April 1999.

Entry into force: 23 May 2001.

Note: Spainhasformulatedthe following declaration:

"According to article 23 of OrganicLaw 6/1985, 1 July, on the Judiciary(BOE
157, 2/7/85) terrorismis a universallyprosecutablerime in respectof which the
Spanishcourts possessnternationaljurisdiction underany circumstancesthere-
fore, the provision setforth in article 6 section2 of the Conventionis deemedo
be fulfilled andhencethereis no needof a speciajurisdiction following ratification
of the Convention".

- Additional CooperatiolAgreementbetweenSpainand CostaRicato cooperateo

preventconsumptionof andcontrol lllicit traffic in Narcotic Drugs and Psychotropic
substancegjonead referendumat SanJos6on 24November1999(BOE 178,26.7.01).
Entry into force: 31 August2001.

- AgreemenbetweenSpainandthe United Kingdom andNorthernirelandto extend
to the Isle of Man the EuropeanConventionon legal assistancen criminal matters
of 20 April 1959,doneby exchangeof notesat Madrid on 5 May 2000and5 February
2001 (BOE 196, 16.8.01).

Entry intoforce: 5 February2001.



- AgreementbetweenSpain and the Dominican Republic to cooperateto prevent
consumptionof and control lllicit traffic in Narcotic Drugs and Psychotropicsub-
stances,done at Santo Domingo de Guzmanon 15 November2002 (BOE 309,
26.12.01).

Entry into force: 1 January2002.

- EuropeanConventionon the Compensatiomf Victims of Violent Crimes, doneat
Strasbourgon 24 November1983 (BOE 312, 29.12.01).

Depositof the instrumentof ratification: 31 October2001.

Entry into force: 1 February2002.

- AgreementbetweenSpainand Uruguay to cooperateto preventimproper use of
and control lllicit traffic in Narcotic Drugs and Psychotropicsubstancesgdone at
Montevideoon 18 March 1998 (BOE 73, 26.3.02).

Entry into force: 25 January2002.

- Statuteof the InternationalCriminal Court, doneat Romeon 17 July 1998 (BOE
126, 27 May 2002 and BOE 180, 29 July 2002 (corrigendum)).

Ratified by Instrument: 19 October2000.

Entry into force: 1 July 2002.

Note: Spain has formulatedthe following declarations.In accordancewith Article
103.1b):

"Spain declaresthat, in due time, it will be willing to receive personsonvicted
by the InternationalCriminal Courton conditionthatthe sentencaloesnot exceed
the highestmaximumpenaltyfor any crime under Spanishlaw".

Having regardto article 87 paragraphl of the Statute,the Kingdom of Spain
declaresthat, without prejudiceto the competence®f the Ministry of Foreign
Affairs, the Ministry of Justicewill be the competentuthorityin respecbf requests
for cooperatiormadeby andto the Court".

Having regardto article 87 paragraph? of the Statute,the Kingdom of Spain
declaresthat any requestdor cooperationaddressedo the Court and any docu-
mentsin supportthereofmustbe eitherdraftedin Spanishor accompaniedy a
Spanishtranslation”.

- AgreementhetweenSpainand Guatemalao cooperatgo preventconsumptiorof
and control lllicit traffic in Narcotic Drugs and Psychotropicsubstancesgdone at
Guatemalaon 9 July 1999 (BOE 43, 19.2.02and BOE 81, 4.4.02 (corrigendum)).
Entry into force: 7 November2001.

- AgreementbetweenSpainand the Republicof Hondurasto cooperateto prevent
consumptionof and control lllicit traffic in Narcotic Drugs and Psychotropicsub-
stancesdoneat Tegucigalpaon 13 November1999 (BOE 31.1.02).

Entry into force: 24 January2002.



- Treatyonextradition betweeSpainandHondurasdonead referendunat Tegucigalpa
on 13 November1999 (BOE 129, 30.5.02).
Entry into force: 24 May 2002.

- InternationalConventionfor the Suppressiomf the Financingof Terrorism,adopted
by the GeneralAssembly of the United Nations on 9 December1999 (BOE 123,
23.5.02andBOE 141, 13.6.02(corrigendum).

Depositof Instrumentof Ratification: 9 April 2002.

Entry intoforce: 9 May 2002.

Note: Spainhasformulatedthe following declaration:

"In accordancewith article 7 paragraph3, the Kingdom of Spainrepresentghat
its courtspossessnternationajurisdictionin respectof casescomingunderpara-
graphsland2, in pursuanceof article 23 of OrganicLaw 6/1985, 1 July, on the
Judiciary (BOE 157, 2.7.85andBOE 264, 4.11.85(corrigendum)".

Art. 23 of the LOPJ :

"1. In criminal cases,the SpanishCourts shall havejurisdiction over actions
arising from offencescommittedin Spanishterritory or aboardSpanishshipsor
aircraft, without prejudiceto the provisionsof internationaltreatiesto which Spain
is a signatory

2. They shall also havejurisdiction in respectof acts defined as offencesin
Spanishcriminal law, including thosecommitted outside Spanishnational tern-
tory, wherethe personsincurring criminal liability are Spaniardor alienshaving
acquired Spanishnationality subsequento the commissionof the offence, and
wherethe following requirementsare met:

a) Thatthe actbe punishablen the place of enforcement

b) Thatthe victim or the Public Prosecutorraisesan actionin the Spanish
courts

¢) That the offender have not been acquitted,pardonedor sentencedn
anothercountry, or in the latter casehavenot servedthe sentencelf he
hasonly servedpartof the sentencethatpartwill be takeninto account.

3(.)"

- Optional Protocolto the Conventionon the Rightsof the Child on the saleof chil-
dren, child prostitution and child pornography,done at New York on 25 May 2000
(BOE 27, 31.1.02).

Depositof Instrumentof Ratification: 18 December2001.

Entry into force: 18 January2002.

- Conventionon Cooperationto combatorganizedcrime betweenSpain and the
People'sRepublicof China, done at Beijing on 25 June2002 (BOE 135, 6.6.02).
Entry intoforce: 6 June2002.

Note:



Articlel
"The Parties,n accordancavith their nationallaws andinternationalConventions,
agreeto cooperateo containand combatthe following criminal activities:
1. Acts of internationalterrorism
2. lllegal trafficking in arms, munitions, explosivesand radioactivematerials
3. lllegal trafficking in narcotics psychotropicsubstanceandchemicalprecursors
4. Money laundering
5. Contraband
6. Forging of currenciesdocumentsand securities
7. lllegal trafficking in cultural objectsand objectsof historical value
8. Economiccrimes
9. Internationaltraffic in humanbeings
10. lllegal immigration
11. Otherkinds of internationalorganizedcrime

(....)

Article 8

Either of the Partiesmay refuse, entirely or in part, or may place conditions
on, a requestfor assistanceor cooperationif sucha requestis prejudicial to its
national sovereigntyor constitutesa threatto its security or public interests.

(...)
Article 11

This Conventiondoesnot affectcompliancewith obligationsarisingout of other
InternationalTreatiesenteredinto by the Partiesseparately.

- Conventionon judicial assistancen criminal mattersbetweenthe Kingdom of
Spainandthe Republicof Peru,donead referendumat Madrid on 8 November2000
(BOE 53, 2.3.02).

Entry intoforce: 12 December2001.

XXII. TAX LAW

- Conventionand ProtocolbetweenSpainand Norway for the avoidanceof double
taxationand the preventionof fiscal evasionwith respecto taxeson incomeandon
capital, doneat Madrid on 6 October1999 (BOE 9, 10.1.01).

Ratified by instrument: 11December2000.

Entry intoforce: 18 December2000.

- Conventionand Protocol betweenSpain and Israel for the avoidanceof double
taxation andthe preventionof fiscal evasionwith respecto taxeson income andon
capital, done at Jerusalenon 30 November1999 (BOE 9, 10.1.01).

Entry intoforce: 20 November2000.



- ConventionandProtocolbetweenSpainandCubafor the avoidanceof doubletax-
ation andthe preventionof tax evasionin relationto tax on incomeandcapital,done
at Madrid on 3 February1996, modified by Exchangeof Notesof 9 Novemberand
30 December1999 (BOE 9, 10.1.01and BOE 122, 22.5.01(corrigendum)).

Entry intoforce: 31 December2000.

- Conventionbetweenthe Kingdom of Spainandthe Hellenic Republicfor the avoid-
ance of double taxation and the preventionof tax evasionin relation to taxeson
income and capital, done at Madrid on 4 December2000 (BOE 236, 2.10.02).
Entry intoforce: 21 August2002.

- Agreementfor cooperationand mutual assistanceon customsmattersbetween
Spainand Turkey, done at Madrid on 3 May 2001 (BOE 46, 22.2.02and BOE 73,
16.3.02(corrigendum)).

Entry into force: 13 February2002.

- ConventionbetweenSpain and Sloveniafor the evidenceof doubletaxationand
the preventionof tax evasionin relation to taxeson income and capital, done at
Ljubljana on 23 May 2001 (BOE 154, 28.6.02).

Entry intoforce: 19 March 2002.

- Conventionand ProtocolbetweenSpain and Iceland for the evidenceof double
taxationand the preventionof tax evasionin relationto taxeson income and capi-
tal, doneat Madrid on 22 January2001 (BOE 250, 18.10.02).

Entry intoforce: 2 August2002.



SpanishMunicipal Legislation ConcerningMatters

of Public InternationalLaw, 2001 and 2002

This material has been selected,compiled and commentedon by a team fromthe
Departmenbf Public InternationalLaw of the University of Malaga,which includes
Dr. AlejandroJ. RodriguezCarrion, Professoiof Public InternationalLaw, ElenaM.
GarciaRico, Ana Salinasde Friasand M. IsabelTorresCazorla,Lecturersin Public
InternationalLaw, and David MarquezBotella, ResearctAssociate.

This survey covers aspectsof Spanishmunicipal legislationrelatedto Public
InternationalLaw. Only relevantarticleswill be quotedor mentionedandan unofficial
translationor areferenceo theBoletin Oficial del Estado(Official StateJournal)will
be given.

. INTERNATIONAL LAW IN GENERAL

[I. SOURCESOF INTERNATIONAL LAW

- Resolutionof 23 January?001,passedy the SpanishlechnicalSecretariat-General
for Foreign Affairs, on third Statesactionsregardingmultilateral treatiesto which
Spainis a party (BOE 29, 29.2.01).

Note: This Resolutionprovidesfor publication,in the public interest,of communi-
cationsregardingmultilateral treatiesreceivedby the SpanishMinistry of Foreign
Affairs from 31 August2000to 31 December2000.

- Resolutionof 11June 2001, passeddy the SpanishTechnicalSecretariat-General
for Foreign Affairs, on third Statesactionsregardingmultilateral treatiesto which
Spainis a party (BOE 149, 22.6.01 and 166, 12.7.01).

Note: This Resolutionprovidesfor publication,in the public interest,of communi-
cationsregardingmultilateral treatiesreceivedby the SpanishMinistry of Foreign
Affairs from 1 January2001 to 30 April 2001.

- Resolutionof 27 September2001, passedby the SpanishTechnical Secretariat-
Generalfor ForeignAffairs, on third Statesactionsregardingmultilateral treatiesto

which Spainis a party (BOE 251, 19.10.01).

Note: This Resolutionprovidesfor publication,in the public interest,of communi-
cationsregardingmultilateral treatiesreceivedby the SpanishMinistry of Foreign
Affairs from 1 May 2001 to 31 August2001.

- Resolutionof 17 January?002,passedy the SpanishlechnicalSecretariat-General
for Foreign Affairs, on third Statesactionsregardingmultilateral treatiesto which
Spainis a party (BOE 28, 1.2.02and45, 21.2.02).



Note: This Resolutionprovidesfor publication,in the public interest,of communi-
cationsregardingmultilateral treatiesreceivedby the SpanishMinistry of Foreign
Affairs from 1 Septembe001 to 31 December2001.

- Resolutionof 11 June2002, passediy the SpanishTechnical Secretariat-General
for Foreign Affairs, on third Statesactionsregardingmultilateral treatiesto which
Spainis a party (BOE 139, 11.6.02).

Note: This Resolutionprovidesfor publication, in the public interest,of communi-
cationsregardingmultilateral treatiesreceivedby the SpanishMinistry of Foreign
Affairs from 1 January2002to 30 April 2002.

- Resolutionof 4 October2002, passedy the SpanishTechnicalSecretariat-General
for Foreign Affairs, on third Statesactionsregardingmultilateral treatiesto which
Spainis a party (BOE 248, 16.10.02).

Note: This Resolutionprovidesfor publication,in the public interest,of communi-
cationsregardingmultilateral treatiesreceivedby the SpanishMinistry of Foreign
Affairs from 1 May 2001 to 31 August2001.

M. THE RELATION BETWEEN INTERNATIONAL AND
MUNICIPAL LAW

IV. SUBJECTSOF INTERNATIONAL LAW

V. THE INDIVIDUAL IN INTERNATIONAL LAW

1. Nationality

- Act 36/2002,0f 8 October,amendingthe Civil Codein nationality matters(BOE
242, 9.10.02).

2. EuropeanCitizenship

- Royal Decree543/2001,0f 18 May, on accesso public employmenin the General
StateAdministrationandpublic bodiesbelongingtheretofor nationalsof other States
qualifying for the right to free movementof workers (BOE 130, 31.5.01 and 237,
3.10.01).

Note: This Royal Decreeenactsthe principle that nationalsof other Statesshould
haveaccesdo public employmentn the sameconditionsas Spanishnationals,estab-
lishing the objective and subjectivescopeof applicationof Community norms and
it approvesthe list of Corps and Levels to which nationalsof other Statescannot
accedejtheseare setforth in the annex,classifiedin accordancewith the ministerial
department®r public bodiesto which they are affiliated. The Royal Decreelikewise



regulatesthe reservationof certain poststo Spaniardscriteria for accesso public
employmentandthe requirementghat mustbe metby nationalsof other States,and
establishe&nowledgeof Spanishasa mandatoryrequirementn any selectionprocess.

3. Aliens

- Royal Decree865/2001,0f 20 July, approveshe Regulationof recognitionof the
condition of statelessnes@BOE 174,21.7.01and 276, 17.11.01).

- Royal Decree142/2001,0f 16 Januarylays down the procedurefor regularization
of aliensas providedin the fourth transitionalprovision of OrganicAct 8/2000, of
22 DecemberamendingOrganicAct 4/2000,0f 11Januaryon RightsandFreedoms
of Aliens in Spainandtheir Social Integration(BOE 44, 20.2.01).

- Royal Decree864/2001,0f 20 July, lays down the procedurefor regularizationof
aliensasprovidedin OrganicAct 4/2000,0f 11January,on Rights and Freedomsof
Aliens in Spainandtheir Social Integration,amendecdy OrganicAct 8/2000, of 22
December(BOE 174, 21.7.01and 240, 6.10.01).

- Order PRE/1700/20029f 5 July, creating Immigration Bureaux (Oficinas de
Extranjeria)in Albacete,Avila, Badajoz,Burgos,CaceresCadiz, Cordoba,Guadala-
jara, Huelva, Huesca,Jaen,Logrono, Lugo, Malaga, Ourense,Oviedo, Palencia,
PontevedraSantanderToledo, Valladolid andZaragozg BOE 161,6.7.02),andOrder
PRE/2277/2002pf 16 Septemberjn La Coruna(BOE 224, 18.9.02).

- Act 32/2002,0f 5 July, modifying Act 17/1999,of 18 May, on Armed Forces
PersonneRegulationsjs intendedto allow aliensto enterthe military professionas
soldiersand sailors (BOE 161, 6.7.02).

Note: The definition of professionalmilitary personneincludesaliensemployedby
the Armed Forcesas soldiersand sailorson a temporarybasis. It allows aliensto
receivethe necessarynilitary training for inductionasprofessionabkoldiersandsailors
on atemporarybasis.It containsan additionalarticle, 68 bis, on induction of aliens
asprofessionalsoldiersand sailors:

"1. Aliens who are nationalsof countriesidentified in the regulationsas among
those having special and traditional historical, cultural and linguistic ties with
Spain,mayjoin the military professionassoldiersor sailorsin the termsprovided
in the following sectionsof this Article, alwayswithout prejudiceto the second
paragraphof Article 68 of this Act, providedthat, by virtue of the laws of their
country of origin or the termsof internationalconventionsthey do not losetheir
original nationality uponjoining the SpanishArmed Forcesandthereis no baron
their sojoining.

2. The specialpublic-law relationshipestablishedy the signing of an under-
taking is governedexclusivelyby this Law andtheregulationsin implementation
hereof.A relationshipwith the Armed Forcesasproviderof professionakervices



shall be establishedupon signatureof a single undertaking,which shall have a
durationof threeyearsasfrom the person'sappointmentas a pupil of the appro-
priate military training centreand shall, as of the date of signing, be effective for
the purposesof residenceand work permit. Notwithstandingthe provisions of
the foregoing paragraphpersonshaving acquiredSpanishnationality by the end
of the contractedperiod and wishing to continueservingin the Armed Forcesas
professionalsoldiersor sailors may renewtheir contractssubjectto the terms of
Article 95 of this Law.

3. Therequirementdor entry of aliensin military training centres,in addition
to thosesetforth in Article 63 section?2 but excluding that of Spanishnational-
ity, shallbe asfollows: a) that they be legally residentin Spain;b) that they not
be disqualifiedwithin the territories of countrieswith which Spainhas signeda
conventionto sucheffect; c) thatthey be legally of ageundertheir nationallaws;
andd) thatthey haveno criminal recordin Spainor in countrieswherethey have
previouslyresided,in respectof offencesconsideredas suchin Spanishlaw.

4. Regulationsshall be issuedto determinethe numberof vacanciesopento
alien, indicating specialities,unit or units, and where applicablethe percentage
of vacanciesn suchunits. Regulationsshallalsobe issuedto determinethe specific
aspectof military training thataliensmustcompletefor inductionastime-serving
professionakoldiersandsailors;in any case,one of the endsof suchtraining shall
be to provide appropriateinstructionin constitutionalprinciples and values,in
institutionsand in basic knowledgeof the history and culture of Spain.

5. In the eventof terminationor expirationof their contract,if suchpersons
havenot yetacquiredSpanishnationality,they shallbe subjectto the generalrules
governingthe rights and obligationsof aliensbut not to the provisionsof Article
169 of this Law.

6. Personshaving appliedfor Spanishnationality may, if applicableand sub-
jectto theregulations havetheir contractsextendeduntil suchtime as suchappli-
cationis resolved".

- Royal Decree645/2002,of 5 July, modifying Royal Decree 1946/2000,0f 1
Decemberregulatingthe compositionandfunctioning of the InterministerialCommis-
sion on Aliens (BOE 160, 5.7.02).

Note: The InterministerialCommissionon Aliens is aninterministerialcollegiatebody
affiliated to the Ministry of the Interior. Its functionsareto analyse debateandinform
any proposalsfrom ministerial departmentghat have a bearingon aliens,immigra-
tion andasylum.This Commissionmustincludethe Under-Secretarpf the Ministry
of the Interior andthe SecretaryGeneralfor Employment.

- Resolutionof 12 September2002 of the Directorate Generalfor regulationof
Migrations, establishingulesfor the appointmenbf membergo the GeneralCouncil
for Emigration (BOE 239, 5.10.02).

- Royal Decree1244/20020f 29 November,approvingthe Regulationon induction
of aliens as professionalsoldiersand sailors (BOE 287, 30.11.02).



Note: This implementsAct 32/2002,0f 5 July, in amendmenbf Act 17/1999,of 18
May, on Regulationof Armed ForcesPersonnellisting the countrieswhosenation-
als are acceptable:a) Argentina. b) Bolivia. ¢) CostaRica. d) Colombia. e) Cuba.
f) Chile. g) Ecuador.h) El Salvador.) EquatorialGuineaj) Guatemalak) Honduras.
1) Mexico. m) Nicaragua.n) Panaman) Paraguayo) Peru.p) DominicanRepublic.
g) Uruguay.r) Venezuela.

VI. ORGANS OF STATE

1. CentralOrgans

- Law 11/2002,0f 6 May, regulatingthe National Intelligence Centre (BOE 109,

7.5.02).

Note: This replaceghe NationalDefencelnformationCentrewith a Nationallntelligence
Centre,which is defined as a special public organizationin the terms of the tenth
additionalprovisionof Act 6/1997,0f 14 April, on the Organizationand Functioning
of the CentralStateAdministration.lts principalremitwill beto furnishthe Government
with the information and intelligencethat it needsin orderto preventand avoid any

risk or threatto the independencand integrity of Spain,to nationalinterestsand to

the stability of the Stateandits institutionsunderthe Rule of Law. It is affiliated to

the Ministry of Defence.

- Royal Decree463/2002,0f 24 May, partially amendingRoyal Decree 1473/2000,
of 4 August, setsout the basic organic structureof the Ministry of ForeignAffairs

(BOE 125, 25.5.02).

Note: On 26 July 2001, it was agreedin Londonto relaunchthe so-called"Brussels
Process"jnitiated in 1984to resolvethe disputeover Gibraltar. This led to a further
meetingof ministersin Barcelonaon 20 Novemberastbetweerthe ForeignMinisters
of Spainandthe United Kingdom of GreatBritain andNorthernireland.At thatmeet-
ing, both Ministers agreedon the summerof 2002 asatargetdatefor a global agree-
ment that will addressall the major issuesarising from the questionof Gibraltar,
including cooperationand sovereignty;this agreements to be implementedand fur-

ther extendedbver a period of time that cannotbe exactly calculatedfor the moment
but will almostcertainly be lengthy. In view of the intrinsic complexity of this dis-

puteandof the circumstancessdescribedjt is essentiathatthe Ministry of Foreign
Affairs createa specific unit, with the rank of SubdirectorateGeneral,called the
"Office for Gibraltar”, affiliated to the DirectorateGeneralof External Policy for

Europe,with sufficient personnelto dealwith anissueof greatpolitical importance
to Spain -namelythe defenceof Spain'spositionin this dispute.

- Royal Decree776/2002,0f 26 July, modifies the organic structureof the Ministry
of the Presidency(BOE 179, 27.7.02).

Note: Accordingto Article 3, the following functions,amongothers,appertairto the
Secretaryof Statefor Communicationssubjectto the supervisionof the Ministry of



the Presidencythe preparationand diffusion of communiquedrom the Government
andthe Presidenpf the Governmentandthe direction of information servicesof the
GeneralStateAdministrationin Spainand abroad.

- Royal Decree 1428/2002,0f 27 December,partially amendingRoyal Decree
1473/20000f 4 August, setsout the basicorganicstructureof the Ministry of Foreign
Affairs (BOE 311, 28.12.02).

Note: The DirectorateGeneralresponsiblefor mattersof internationalsecurity and
disarmamentcquiresfunctionsrelating to the internationalcombatingof terrorism.
The Office of the Secretaryof Statefor ForeignAffairs now includesa Directorate
Generalfor Security,Disarmamentand InternationalTerrorism.

2. Diplomatic Relations

- Royal Decree3450/2000,0f 22 December,amendsRoyal Decree6/1995, of 13
January,on remuneratiorof civil servantgpostedabroad(BOE 10, 11.1.01).

- Orderof 20 March 2001, madeby the Ministry of Finance,establishegimits on
excessesndexemptionsn respectof diplomatic and consularrules or International
Organizationsasreferredto in the first final provision of Royal Decree3485/2000,
29 DecemberBOE 126, 26.5.01).

- Royal Decree 1124/2001,0f 19 October,includes unemploymentenefitin the
protectiveactionprovidedin Royal Decree2234/1981 pf 20 August,wherebySpanish
contractpersonnelvorking for the SpanishAdministrationabroadareincludedin the
generalSocial Security scheme(BOE 260, 30.10.01).

- Royal Decree 1442/2001,0f 21 December createsTourist Offices at the Spanish
PermanenDiplomatic Missionsin the People'sRepublicof Chinaandthe Republic
of Poland(BOE 15, 17.1.02).

Note: Spain needsto expandits network of Tourist Offices in orderto addressthe
diversificationof marketsandthe growing presenceof Spanishtourist firms abroad.

- Royal Decree6/2002, of 11 January,createsthe SpanishPermanentDiplomatic
Mission in the Republicof Cyprus (BOE 11, 12.1.02).

Note: According to the Royal Decree,becauseof its geographicalsituationin the
EasternMediterraneanan areaof vital interestto Europe,Cyprusis of crucialimpor-
tanceto Europeanand internationalpolitics. Therefore,given that Cypruswill soon
be a memberof the EuropeanUnion and that its political and economicrelations
with Spainareexcellent,it would bedesirablefor Spainto open @PermanenbDiplomatic
Mission there.

- OrderDEF/264/2002pf 5 February createdive Economic-Administrativeésections
abroad(BOE 39, 14.2.02and 58, 8.3.02).



Note: With full integrationin NATO structuresand growing Spanishparticipationin

internationaldefencebodiesand programmesthere hasbeena significantincrease
in the numberof overseadodiesfor which funds mustbe administeredandin the
numbersof DefenceMinistry personnelallocatedto them. Sectionshave therefore
beencreatedin Brussels,NaplesWashington,Lisbon and Strasbourg.

- Royal Decree510/2002,0f 10 June,createghe postof InformationAttacheat the
SpanishPermanenbDiplomatic Missionin the People'sRepublicof China(BOE 149,
22.6.02).

- Royal Decree916/2002,0f 6 SeptemberregulatesDefenceAttaches(BOE 215,
9.9.02).

- RoyalDecree1138/2002pf 310ctober,regulateghe administratiorof the Ministry
of Education,Culture and Sportabroad(BOE 262, 1.11.02).

3. ConsularRelations

- Royal Decree3425/2000,0f 15 Decemberpon Matriculationsof Spanishnationals
with ConsularOffices abroad(BOE 3, 3:1.01).

- Orderscreatingthe following Honorary Offices:

Argentina:

- Viedma (Rio Negro Province)and suppressinghe Honorary ConsularOffices
at SanFernandoBalcarce,SantaCruz, Zapalaand SanAntonio Oeste(Argentina)
(BOE 185, 3.8.01).

Austria:
- St. Polten(BOE 237, 3.10.02).

Belgium:
- Liege andsupressethe HonoraryViceconsulatet Charleroi(BOE 277, 19.11.02).

Brasil:
- JoaoPessodBOE 31, 5.2.02, 588.3.02,and 128, 29.5.02).

Egypt:
- Suppressethe Honorary ConsularOffices at Suez(Egypt) (BOE 185, 3.8.01).

Latvia:
- Riga (BOE 84, 7.4.01).

Moldova:
- Chisinau(BOE 31, 5.2.02and 127, 28.5.02).

Mongolia:
- Ulan-Bator(BOE 181, 30.7.02).



Norway:
- Tromso(BOE 113, 11.5.01and 123, 23.5.01).

Paraguay:
- Encarnacionand Ciudad del Este (Paraguay)and suppresseshe Honorary
ConsularOffice at Concepcion(BOE 71, 23.3.01).

Philippines:
- DavaoandZamboanggRepublic of Philippines) (BOE 302, 18.12.01).

Poland:
- Cracowand Gdansk(Poland)(BOE 219, 12.9.01).

Slovak Republic:
- Kaosice (Slovak Republic) (BOE 31, 5.2.02and 129, 30.5.02).

USA:
- Durham(North Carolina) (BOE 146, 19.6.01).

- Order of 15 October2001, madeby the Ministry of Foreign Affairs, createsa
ConsularOffice at Lagos(FederalRepublicof Nigeria) asa GeneralConsulate(BOE
261, 31.10.01).

- Orderof 8 November2001, madeby the Ministry of ForeignAffairs, suppresses
the SpanishGeneralConsulatein Berlin (FederalRepublicof Germany)(BOE 285,
27.11.01).

- Orderof 23 January2001, madeby the Ministry of ForeignAffairs, modifies the
jurisdiction of the SpanishGeneralConsulatesn Miami and Washington(BOE 29,
2,2,01).

- Orderof 7 December2001, madeby the Ministry of ForeignAffairs, modifiesthe
jurisdiction of the HonoraryConsularOffice at Duala(Cameroon)BOE 303, 19.12.01).

- OrderAEX/1679/2002,0f 14 June,suppressethe SpanishHonoraryViceconsulate
at Port-Said(Egypt) (BOE 159, 4.7.02).

- OrderAEX/2487/2002,0f 10 Septembercreatesa ConsularOffice, with the cat-
egory of Consulate at Quito (Republic of Ecuador)(BOE 243, 10.10.02).

VIl. TERRITORY

1. Frontiers

- Orderof 5 February2001, of the Ministry of the Interior, suppressesariousbor-
derpostsin the provincesof Navarra,HuescaQOurenseZamora,Caceresand Badajoz
(BOE 41, 16.2.01).



Note: Formal suppressiorof borderposts: Vera de Bidasoa,Errazu and Echalarin
the province of Navarra; Sallentde Gallego and Bielsain the province of Huesca,;
Fecesde Abajo and PuentesBarjasin the province of Ourense;Fermoselle Calabor
andTorregamone the provinceof Zamora;PiedrasAlbas in the provinceof Caceres;
and Villanuevadel Fresnoin the province of Badajoz.

2. Air

- Royal Decree57/2002,0f 18 Januaryimplementsthe Air Traffic regulations(BOE
17, 19.1.02).

Note: Amendsthe Regulationson Air Traffic adoptedby Royal Decree73/1992, of
31 January,accordingto Act 48/1960,0f 21 June,on Air Traffic.

- OrderPRE/1671/2002pf 1 July, partially amendsthe Order of 18 January1993
on prohibitedand restrictedflight zones(BOE 159, 4.7.02).

Note: As a consequencef 11 SeptembeR001, changeswere madein the structure
of airspaceas definedin the Order of 18 January1993 on prohibitedand restricted
flight zones,in orderto augmentthe protectionof certainbuildings and zonesclose
to Madrid.

VIIl.  SEAS, WATERWAYS, SHIPS

1. Sea

- LegislativeRoyal Decree6/2002,0f 4 October,authorizeghe FinanceMinistry to
enterinto transactionalgreementbetweenthe SpanishState,the InternationalOil
Pollution Compensatiorrund of 1971 andthe partiesdamagedy the "AegeanSea”
oil spillage, granting an extraordinarycredit of 63,625,721.36euros (BOE 239,
5.10.02).

- This was recognizedas Act by decisionof Congresson 17 October2002 (BOE
257, 26.10.02).

Note: The vessel"AegeanSea", operatingunderthe Greekflag, ran agroundat La
Corunaon 3 December1992, spilling some80,000tonnesof oil. The injured parties
institutedcriminal proceedingsas a result of which, Number2 Criminal Court of A
Coruna(on 30April 1996)andthe ProvincialHigh Courtof A Coruna(18 June 1997)
deliveredudgmentsorderingthe Masterof the vesselAegeanSea"andthe Pilot of
the port of La Coruna, as directly andjointly responsiblefor the spillage,to com-
pensatethe injured parties. They further declaredthat the United Kingdom Mutual
SteamshipAssuranceAssociationand the InternationalOil Pollution Compensation
Fund of 1971 (IOPCF) were liable for the damagescausedby the shipwreck, and
that their liability wasjoint and several.Finally, they convictedthe owner of the
"Aegean Sea" ("Aegean SeaTradersCorporation") and the SpanishState, as sub-
sidiariesin thethird-partyliability of the ship'smasterandthe port pilot. Thejudgment



setsspecific amountsof compensatiorfor certaincomplainantsput in most casesit
defersthe determinatiorof third-partyliability in respecbf the offenceto the enforce-
ment procedure Also, otherinjured partiesoptedto seekcompensatiorthroughthe
civil courtsupon conclusionof the criminal proceedingsThe fact is that at the pre-
sentmoment,ten yearsafter the event,not only havethird-party liabilities not been
guantified,but it is impossibleto predictthe outcomeof the proceedingsThe Royal
Decree-Lawauthorizeghe Governmentthroughthe FinanceMinistry, to take action
to compensatelaims currently pendingin the civil courts or pendingenforcement
by the criminal courts.

2. Fisheries

- Act 3/2001 of 26 March, StateSeaFisheriesAct (BOE75, 28.3.01and 174, 21.7.01).
Note: Fisheriesare subjectto regulation by four different legal systems:Public
InternationalLaw, EuropeanCommunityLaw, StateLaw and AutonomousCommu-
nity Law.

Article 2 of theAct, constrainedo someextentby the distributionof competences
betweerthe Statelaws andAutonomousCommunitylaws, makesa distinctionbetween,
on the one handexternalwaters -i.e., maritime watersunderSpanishurisdiction or
sovereigntybeyondthe baselines, as providedin Act 20/1967,0f 8 April, on exten-
sion of jurisdictionalwatersto twelve miles for fishery purposesandin Royal Decree
2510/1977 of 5 August, on jurisdictionalwatersandstraightbaselinesfor the delim-
itation thereof -andon the otherhandinternal waters,thatis maritime watersunder
Spanishurisdiction or sovereigntysituatedwithin the baselines.

Accordingto Article 4, the provisionsof the Act apply, in externalwatersasabove
defined, to:

a) Spanishvesselsin the following waters: 1.1 Waters coming under Spanish
sovereigntyor jurisdiction, including territorial waters,the exclusiveeconomic
zone and the Mediterraneanfishery protectionzone, with the exceptionof
interior watersasregulatedoy Act 10/1977,0f 4 Januaryon territorial waters;
by Act 15/1978,0f 20 February,on the exclusive economiczone, and by
Royal Decree 1315, 0f 1 August, establishinga fishery protectionzonein the
MediterranearSea.2.1Waters coming underthe sovereigntyor jurisdiction
of the EuropeanUnion Member States,as providedin the Communityregu-
lations. 3.1 Waterscomingunderthe sovereigntyor jurisdiction of third coun-
tries, without prejudiceto the nationallaws of suchcountriesandthe provisions
of InternationalTreaties,Agreementsor Conventions4.1T he High Seas,as
currently establishedn InternationalLaw andin the applicableprovisionsof
InternationalTreaties,Agreementsor Conventions.

b) Communityvesselsin waterscoming under Spanishsovereigntyor jurisdic-
tion, as providedin EuropeanUnion regulations.

¢) Vesselsf third countriesin waterscomingunderSpanishsovereigntyorjuris-
diction, as provided in EuropeanUnion regulationsand in rules applicable
underinternationalTreaties,Agreementsor Conventions.



Pursuanto Article 5, policy on seafishing in externalwatersshall be implemented
in the form of:

a) Measuresfor the conservationof fishery resourcesthrough regulation of
fishing tackle, regulationof fishing intensity, seasonabr zonal moratoria,or
any other measuredeemedappropriatein the light of existing resources;

b) Measuredor the protectionandregeneratiorof fishery resourcesthroughthe
establishmenof protectedareasand measurego preventactivities that may
be harmful to fishery resources;

c) Measuresfor improved fishery managementas a meansof developingthe
industry throughrationalizationof fishing activity;

d) Regulationof non-professionafishing inasmuchas it affects resources;
e) Establishmenbf appropriatesystemsfor control andinspectionof fishing
activities.

- Royal Decree941/2001,0f 3 August,establishesulesfor the protectionof fishery
resourcesdn the CabreraArchipelagoSea/LandNational Park (BOE 214, 6.9.01).
Note: Whena National Parkincludesexternalwaters -thatis, maritimewatersunder
Spanishjurisdiction or sovereigntylying outsidethe baselines - the Government
will establishrules for the protectionof fishery resourcesas appropriatefor these
watersalone,subjectto the criteria setforth in the MasterPlanfor the National Parks
network. This Royal Decreeestablishesules for the protectionof fishery resources
in the CabreraArchipelago Sea/LandNational Park.

- Royal Decree1134/20020f 31 October,on applicationof sanctionsan mattersof
seafishing to Spaniardsemployedin vesselsflying flags of conveniencgBOE 262,
1.11.02).

Note: The relevantpart of the Royal Decreeis Article 2: Liability for breachof
InternationalLaw.

1. Failure to comply with obligationsin respectof seafishing, andin particular
thoseestablishedn the 1982 United Nations Conventionon the Law of the Seaor
the conservationand managementeasuresadoptedby regional fishery organiza-
tions of which the EuropeanUnion or Spainis a contractingor cooperatingparty, by
any naturalor legal personhaving Spanishnationality who hasalegal tie with a ves-
sel coming underthe termsof Act 3/2001 Title V, whenthe flag Statefails to sanc-
tion in exerciseof its jurisdiction over suchbreach.

2. The flag Stateshallbe deemednot to have exercisedts sanctioningpowersif
uponthe elapseof threemonthsasof authenticatedfficial notification of the breach,
it fails to reply or else hasnot takenthe stepsnecessaryo producesucha sanction.

Accordingto Article 3, on classificationof countriesandterritoriesasflags of con-
venience: 1. Countriesandterritories shall be classifiedas operatingflags of conve-
nienceif they areconsideredy regionalfishery organizationgo be non-cooperative
within the areasregulatecby them,accordingto the criteriaestablishedy theseorga-
nizations.2. Statelesssesselsshall in any eventbe consideredo be operatingunder
flags of convenience.



3. Ships

- OrderFOM/3056/2002pf 29 November |aysdownthefull procedurdor stopovers
of vesselsin ports of generalinterest(BOE 291, 5.12.02).

- Royal Decree-Law9/2002,0f 13 December jntroducesmeasuredor tankerscar-
rying hazardousor pollutantgoods(BOE 299,14.12.02).

Note: In responséo the seriousaccidentcausedyy the vessel"Prestige"in Spanish
waterscloseto the coastof Galicia, Articlel prohibitsentry in Spanishports, ter-
minals or anchorage®f single-hull oil-tankers,underwhateverflag, carrying heavy
fuel oil, tar, asphalticbitumenor heavycrudeoil.

IX. INTERNATIONAL SPACES

X. ENVIRONMENT

1. FauuaandFlora

- Royal Decree942/2001,0f 3 August, establishes programmefor the monitoring
and verification of tuna caughtin the Area of the Agreementon the International
Dolphin ConservationProgramme(AIDCP) (BOE 188, 7.8.01 and 243, 10.10.01).

Xl. LEGAL ASPECTSOF INTERNATIONAL COOPERATION

1. Cultural Cooperation

- Royal Decree3424/2000,0f 15 December,approvingthe Statuteof the Spanish
InternationalCooperatiorAgency (AECI), broughtthe DirectorateGeneralof Cultural
and Scientific Relationsunderthe aegisof the AECI; as a result, the planning and
managemenbf disseminatiorof Spanishculturein countriesnot coming within the
scopeof the AECI is the direct responsibilityof the office of the Secretaryof State
for InternationalCooperationand Iberoamerica,as amendedaccordinglyin Article

13 section6 of Royal Decree 1473/2000,0f 4 August.

- Royal Decree813/2001,0f 13 July, approvesthe Regulationsof the Spanish
Academyin Rome (BOE 168, 14.7.01and 183, 1.8.01).

Note: Sinceits creationin 1873, the SpanishAcademyin Rome has played a fun-
damentalrole in the training of severalgeneration®f Spanishartistsand intellectu-
als. Today, the SpanishAcademyin Romeis still animportantinstrumentof Spanish
oversea<ultural policy.

- Royal Decree 1137/2002,0f 31 October,regulatesdiplomasin Spanishas a for-
eign language(BOE, 268, 8.11.02).



2. EconomicCooperation

- Legislative Royal Decree 1/2001, of 19 January,approvesthe grant of a guaran-
teeto the ArgentineRepublicandraisesthe limit on approvalby the Cabinetof trans-
actionschargeabldo the DevelopmentAssistance~und (BOE 18, 20.1.01).
Approvedby the Congress 8 February2001 (BOE 39, 14.2.01).

Note: In orderto help stabilizeits internationalfinancial position,in cooperatiorwith
internationalfinancial institutions, the Governmentwas authorizedduring the 2001
financial yearto issuea guaranteeof up to one billion US dollars, plus the relevant
financial chargesfor a period not exceedingdfive years,to securethe line of financ-
ing to be setup by Spainfor the Argentine Republic, within the framework of the
programmeof economicadjustmentand financial assistancagreedbetweenthe lat-
ter and the InternationalMonetary Fund.

- Royal Decree281/2001,0f 19 March, on competencedunctions,compositionand
organizationof the DevelopmentCooperationCouncil (BOE 68, 20.3.01).

Note: The DevelopmentCooperationCouncil was createdand regulatedby Royal

Decree795/1995,0f 19 May, in implementationof the twenty-ninthadditional pro-

vision of Act 42/1994 ,0f 30 Decemberpn Fiscal,Administrativeand SocialMeasures.
According to Article 22 of Act 23/1998, of 7 July, on InternationalDevelopment
Cooperation,the DevelopmentCooperationCouncil is a consultativebody for the

GeneralStateAdministrationandparticipatedn the definition of internationaldevel-

opmentcooperationpolicy; it is affiliated to the Ministry of ForeignAffairs through

the office of the Secretaryof Statefor InternationalCooperationand Iberoamerica.

3. Tariffs and Trade Cooperation

- Resolutionof 28 December2000, passedby the SpanishCustomsand Special
TaxesDepartmenbf the StateAgencyfor Tax Administration,updateghe Applicable
IntegratedTariff (TARIC) (BOE 5, 5.1.01).

- Resolutionof 26 January2001, passedy the SpanishCustomsand SpecialTaxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 36, 10.2.01).

- Resolutionof 27 February2001,passedy the SpanishCustomsand SpecialTaxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 64, 15.3.01).

- Resolutionof 25 April 2001, passedyy the SpanishCustomsand SpecialTaxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 107,4.5.01).

- Resolutionof 25 June2001, passedby the SpanishCustomsand Special Taxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 156, 30.6.01).



- Resolutionof 25 September2001, passedby the SpanishCustomsand Special
TaxesDepartmenbf the StateAgencyfor Tax Administration,updateshe Applicable
IntegratedTariff (TARIC) (BOE 236, 2.10.01).

- Resolutionof 29 October2001, passedy the SpanishCustomsand SpecialTaxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 275, 16.11.01).

- Resolutionof 10 December2001, passedby the SpanishCustomsand Special
TaxesDepartmenbf the StateAgencyfor Tax Administration,updateghe Applicable
IntegratedTariff (TARIC) (BOE 307, 24.12.01).

- Resolutionof 17 January2002, passedy the SpanishCustomsand SpecialTaxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 22, 25.1.02).

- Resolutionof 22 March 2002, passeddy the SpanishCustomsand SpecialTaxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 82, 5.4.02).

- Resolutionof 25 April 2002, passedby the SpanishCustomsand Special Taxes
Departmentof the StateAgency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 115, 14.5.02).

- Resolutionof 31 May 2002, passedby the SpanishCustomsand Special Taxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 142, 14.6.02).

- Resolutionof 25 June 2002, passedby the SpanishCustomsand Special Taxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 155, 29.6.02).

- Resolutionof 29 July 2002, passedby the SpanishCustomsand Special Taxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 185, 3.8.02).

- Resolutionof 25 September2002, passedby the SpanishCustomsand Special
TaxesDepartmenbf the StateAgencyfor Tax Administration,updateghe Applicable
IntegratedTariff (TARIC) (BOE 241, 8.10.02).

- Resolutionof 25 October2002, passedy the SpanishCustomsand SpecialTaxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TARIC) (BOE 266, 6.11.02).



- Resolutionof 5 December2002, passedy the SpanishCustomsandSpecialTaxes
Departmentof the State Agency for Tax Administration, updatesthe Applicable
IntegratedTariff (TAR1C) (BOE 307, 24.12.02).

4. Financialand Tax Cooperation

- Orderof 20 March 2001, issuedby the Ministry of Finance,clarifies the inclusion
of the Tax on Buildings, InstallationsandWorks in section1point B) of Article IV of
the Agreementon EconomicAffairs betweenthe SpanishStateandthe Holy See,of
3 January1979 (BOE 144, 16.6.01).

5. Air Tradeand Transport

- LegislativeRoyal Decree14/2001,0f 28 SeptemberestablisheState-backedein-
suranceof risks relating to war and terrorismthat may affect air navigation (BOE
234,29.9.01).

Approvedby the Congresson 31 October2001 (BOE 269, 9.11.01).

Note: The eventsof 11Septembe001 in the USA produceda drasticreductionin

the capacity of the aviation insurancemarket, which led to changesof criterion in

the coverageoffered by reinsurersasthe ultimate guarantorof suchrisks. This pro-

duced asharpretractionof covertranches,as a result of which airline and infra-

structuremanagementompaniesvereunableto covertheir potentialrisks andhence
to operatenormally. Given this world-wide context,the ECOFIN hasoptedto autho-
rize the EuropeanUnion Statesto provide suchcoveragetemporarilyin situationsof

force majeure.

- OrderFOM/3316/20020f 20 Decemberreplacesannex 1 of Decree 1675/1972,
of 26 June,on air navigation assistancdariffs (Eurocontrol) and modifies the late
paymentinterestrate on paymentof suchtariffs (BOE 313, 31.12.02).

6. Labour, Social Securityand Immigration

- Royal Decree367/2001,0f 4 April, regulatesthe composition,powersand rules
of functioning of the Forumfor Social Integrationof Immigrants(BOE 83, 6.4.01).
Note: By Resolutionof 2 December1994, the Cabinetapproveda Plan for Social
Integrationof Immigrants,which provided for the creationof a Forum for Social
Integration of Immigrants. Royal Decree490/1995,0f 7 April, later amendedby
Royal Decree2816/1998,0f 23 Decembergstablishedhe Forumasabody affiliated
to what was then the Ministry of Social Affairs. OrganicAct 4/2000, of 11 January,
on RightsandFreedomsdn Spainandtheir socialintegration,asamendedy Organic
Act 8/2000,0f 22 Decemberregulateghe Forumfor Sociallntegrationof Immigrants
and statesthe needof implementationas regardsits composition,powers, rules of
functioning and administrativea liation. Article 70 of the cited OrganicAct defines
the Forum as a consultativebody to furnish information and advice on mattersof



immigrantintegration;it is to be a tripartite body containinga balancedmix of rep-
resentative®f public authoritiesimmigrants'associationsind supportingsocial orga-
nizations, the latter including trade unions and employers'organizationshaving
representatiorand interestin the immigrantcommunity.

- Royal Decree344/2001,0f 4 April, createsthe National Council for Immigration
Policy (BOE 83, 6.4.01),amendedy Royal Decree 143/2002,0f 10 of June(BOE

143, 15.6.02).

Note: The purposeof the National Council for Immigration Policy is to coordinate
actions by public authoritieshaving competence®r other meansof interveningin

immigrantintegrationpolicy. It is a collegiatebody for coordinationand cooperation
betweenthe General State Administration, AutonomousCommunitiesand Local

Authorities, affiliated to the Ministry of the Interior.

- RoyalDecree345/2001,0f 4 April, regulategshe Permanenimmigration Observatory
(BOE 83, 6.4.01).

Note: The Permanentmmigration Observatoryis a collegiatebody whosetaskis to
gather,analyseand examinethe reality of immigration in quantitativeand qualita-
tive terms,andto publicize thatinformation. Its ultimate objectis to ascertairtrends
andevolutionof immigrationandto draw up proposalgor the channellingof migra-
tory flows andthe integrationof alienresidents.t is affiliated to the Ministry of the
Interior throughthe GovernmentDelegationfor Aliens and Immigration.

7. Healthand Relief Cooperation

- Royal Decree775/2002,0f 26 July, createsa SpanishCommitteefor the European
Year of DisabledPeople(BOE 206, 28.8.02).

8. Recognitionof Qualifications

- Order of20 March 2001, issuedby the Ministry of Education,Culture and Sports,
regulateghe systemof recognitionof basicandsecondarystudiesundertakern coun-
tries signatoryto the "AndresBello" Conventionasequivalento SpanishCompulsory
SecondaryEducationand Baccalaureateas establishedoy Organic Act 1/1990, of

3 October,on GeneralRegulationof the EducationSystem(BOE 86, 10.4.01).

- Orderof 20 March 2001,issuedby the Ministry of Education,Culture and Sports,
regulatesthe systemof recognitionof studiesundertakenn Switzerlandas equiva-
lent to SpanishCompulsorySecondaryEducationand Baccalaureatas established
by OrganicAct 1/1990,0f 3 October,on GeneralRegulationof the EducationSystem
(BOE 86, 10.4.01).

- Orderof 20 March 2001, issuedby the Ministry of Education,Culture and Sports,
regulatesthe systemof recognitionof studiesundertakerin Germanyas equivalent



to SpanishCompulsory SecondaryEducationand Baccalaureates establishedoy

OrganicAct 1/1990, of 3 October,on GeneralRegulationof the EducationSystem
(BOE 262, 1.11.01).

- Orderof 20 March 2001, issuedby the Ministry of Education,Culture and Sports,
regulatesthe systemof recognitionof studiesundertakenn Belgium as equivalent
to SpanishCompulsorySecondaryEducationand Baccalaureates establishecby

OrganicAct 1/1990, of 3 October,on GeneralRegulationof the EducationSystem
(BOE 262,1.11.01).

- Orderof 20 March 2001, issuedby the Ministry of Education,Culture and Sports,
regulateghe systemof recognitionof studiesundertakerin the Netherlandsasequiv-
alentto SpanishCompulsorySecondaryeducationand Baccalaureatas established
by OrganicAct 1/1990,0f 3 October,on GeneralRegulationof the EducationSystem
(BOE 262, 1.11.01).

- Royal Decree411/2001,0f 20 April, excludesthe professionof generalnursewith
specialityfrom the annexesn Royal Decree 1665/1991 0f 25 October,on recogni-
tion of higher educationqualificationsissuedin EuropeanUnion Statesand other
Statesthat are Partiesto the Agreementon the EuropeanEconomicArea, which
require at leastthreeyearsof training at higher level (BOE 96, 21.4.01).

- Order ECD/272/2002,0f 11 November,appliesthe provisionsof Royal Decree
86/1987,0f 16 January,regulatingthe conditionsfor recognition of foreign higher
qualifications (BOE 40, 15.2.02).

- Order ECD/3305/2002,0f 16 Decembermodifies the Ordersof 14 March 1988
and 30 April 1996 for the applicationof the provisionsRoyal Decree 104/1988,0f
29 January,on recognitionand equivalenceof foreign non-universityqualifications
and studies(BOE 311, 28.12.02).

XIl.  INTERNATIONAL ORGANIZATIONS

- Royal Decree92/2001,of 2 January regulatesthe InterministerialCommissionto

Negotiatein the World Trade Organisation(CIOMQ (BOE 40, 15.2.01 and 228,

22.9.01).

Note: Royal Decree295/1995 of 24 February createdhe InterministerialCommission
to negotiatein the World Trade Organisation(CIOMC), whosetaskis to coordinate
the viewpoints of the various Ministries involved in aspectselatingto their respec-
tive competencesand so facilitate the definition of a Spanishpositionin WTO

negotiations.

- Act 1/2001, of 13 March, authorizesthe Kingdom of Spainto participatein the
eighthincreasdn theresource®f theAfrican Developmentund (BOE 64, 15.3.01).



Note: The Spanishcontributionamountso 53,022,242.7@&uros,accordingto Resolution
F/BG/99/09,adoptedon 30 of June 1999.

- OrderPRE/513/2002pf 5 March, authorizesNATO InternationalMilitary Head-
quartersin Spainto registertheir official vehiclesand issueregistrationdocuments
for them,andamendsannexXV1Il of the GeneralVehicle Regulationsapprovedoy
Royal Decree2822/1998,0f 23 December(BOE 59, 9.3.02).

- Royal Decree 1289/2002,0f 5 December,createsthe Unit for Coordinationof
SpanishParticipationin the United Nations SecurityCouncil (BOE 292, 6.12.02).
Note: This Decreecreates,a specific Unit, only for the durationof Spain'sseaton
the Security Council, with the necessarlhhumanand materialresourceswhosetask,
underthe direction of the Ministry of ForeignAffairs, is to plan and coordinateall
activities necessitatethy Spain'spresenceon the Security Council.

X1, EUROPEANUNION

- Royal Decree779/2001,0f 5 July, createsa Council for the debateon the Future
of the EuropeanUnion (BOE 167, 13.7.01).

Note: The essentialpurposeof the Council for the Debateon the Future of the
EuropeanUnion, which reportsto the General Secretariatof the Presidencyof
Government,is to promote,organizeand develop,at a nationallevel, debateon the
processof reform of the EuropeanUnion, which will culminatein a Declarationon
the Future of the Union, annexedto the Treaty of Nice at an Intergovernmental
Conferencescheduledfor 2004. The Council will operateindependentlyfrom the
Governmentput it may at any time requirethe cooperationof the various organsof
the General StateAdministration and, as necessarypf other public administrations
andinstitutions,ascurrentlyprovidedin law, for the dischargeof its functions.These
functionsare: a) to promoteand organizegeneraland sectorialdebatesat a national
level on the future of the EuropeanUnion; b) to adoptsuchstrategiesaswill leadto
the bestpossibleconductof debates,and for that purposeto make the appropriate
contactswith public institutions, universitiesand researchcentres,and private enti-
ties ;) to actasa conduitbetweensuchinstitutionsand societyat large, with a view
to identifying statesof opinion that canbe usedasinput for the debatesd) to gather
theinformationnecessaryor the organizationof the debatesandto thatendto make
contactsandhold suchmeetingsasmay be necessarvith Institutionsand Organsof
the EuropeanUnion, with the Congressand the Senateand with the Institutions of
the AutonomousCommunities;e) to compile reportson the progressand the results
of the debateandto bring theseto the notice of Stateinstitutions and the general
public.

- OrganicAct 3/2001, of 6 November,authorizesthe ratification by Spain of the
Treaty of Nice amendingthe Treaty on EuropeanUnion, the Treatiesestablishinghe
EuropeanCommunitiesand certainrelatedActs, done at Nice on 26 February2001
(BOE 267, 7.11.01).



- Royal Decree911/2002,0f 6 Septemberpartially modifies the structureof the
SupportUnit for the OrganizingCommitteeof the SpanishPresidencyof the European
Union (BOE 215, 7.9.02).

XIV. RESPONSIBILITY

XV. PEACEFULSETTLEMENT OF DISPUTES

XVI. COERCIONAND THE USE OF FORCE SHORT OF WAR

- Act 8/2002,0f 24 April, grantsan extraordinarycredit of 66,055,348.82urosfor

the paymentof obligationsto the United Nations Organizationin respectof peace-
keepingoperationsoutstandingrom previousyears(BOE 99, 25.4.02).

Note: United Nations Resolution55/235, of 22 December2000, laid down a new
scaleof assessmentfor a period of nine years,replacingthe previousscalewhich
hadbeenin existencefor twenty-severyears.Underthis new scale,Spainwill con-
tribute in exactly the sameproportion as it doesto the generalUN budget. Thus,
accordingto Resolution55/5, of 22 December2000, Spain‘sobligatory contribution
to the generalUN budgetand the budgetfor peacekeepingperationswill amount
to 2.534 per centof the total in 2001, 2.539per centin 2002, and 2.519per centin

2003. For the year 2000, Spain'scontribution was 2.591 per cent, as stipulatedin

Resolution52/215,0f 22 December1997.

XVII. WAR AND NEUTRALITY

- Royal Decree1315/20010f 30 November regulatesauthorizationgor the impor-
tation andintroduction of chemicalsreferredto in Lists 1 and 2 of the Convention
of 13 January 1993 on the Prohibition of the DevelopmentProduction,Stockpiling
and Use of ChemicalWeaponsand on their Destruction(BOE 303, 19.12.01).
Note: Royal Decree491/1998,of 27 March, approvingthe regulationson foreign
tradein defenceanddual useequipmentupdatedhe regulationof exportation/despatch
andimportation/introductiorof defencematerialandcompletedandimplementedhe
regulationson exportation/despatcf dual-useproductswithin the framework ofthe
new Community legislation. Becausetheseregulationsonly providedfor control of
exportationand importation/introductiorof weaponsof war, in compliancewith the
first additional provision of Act 49/999, of 20 December,on measuredor the con-
trol of chemicalssusceptibleof diversionfor usein the manufactureof chemical
weapons,controls had to be introducedfor importation and introductionin respect
of chemicalsincludedin Lists 1 and 2 of the annexon chemicalsof the Convention
of 13 January1993 andnot includedin the saidList of Weaponsof War.

- Order DEF/610/20020f 8 March, createsan InternationalDemining Centre(BOE
69, 21.3.02).



Note: This is a specific Centrehaving sufficient capabilityto provide basicinstruc-
tion on self-protectionagainstmines,munitionsandhome-madelevices,and sufficient
training to enableany volunteercitizensto undertakedemining tasks, within the

framework of peaceinitiatives and humanitarianaid in the service of the interna-
tional community.
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. SOURCESOF PRIVATE INTERNATIONAL LAW

II. INTERNATIONAL JURISDICTION

- Resolutionof 28 December2000, by the GeneralTechnical Secretariaton the
Conventionon Jurisdictionandthe Enforcementf Judgements Civil andCommercial
Mattersdoneat Luganoon 16 September1988 (publishedin the Official Gazetteof
the SpanishStateon 20 October1994) (BOE 18, 20.1.01).

Note: The SpanishGovernmentcommunicatedts acceptanceof the inclusion of
Gibraltarin the 1988 Lugano Conventionin the terms agreedto with the United
Kingdom and expressedn this provision.

- Resolutionof 20 February2001, of the GeneralTechnicalSecretariabn the agree-
mentrelatingto the accessiorof the Kingdom of Spainandthe Republicof Portugal
to the Conventionon Jurisdictionand the Enforcementof Judgementsn Civil and
CommercialMatters andto the Protocolregardingits interpretationby the Court of

Justicewith the adaptationintroducedby the Conventionrelative to the accessiorof

the Kingdom of Denmark, of Ireland and of the United Kingdom of GreatBritain

and Northern Ireland and the adaptationsntroducedby the Conventionrelative to

the accessiorof the Hellenic Republicdonein Donostia(SanSebastianpn 26 May

1989 (publishedin the BOE on 28 January1991 (BOE 58, 8.3.01).

Note: The SpanishGovernmentemovedthe reservatiorit hadpresentedn 1998and
acceptedthe inclusion of Gibraltar in the 1968 BrusselsConventionin the terms
agreedto with the United Kingdom and expressedn this provision.

1. PROCEDUREAND JUDICIAL ASSISTANCE

- Act 53/2002,0f 30 Decemberpn fiscal, administrativeand social order measures
(BOE 313, 31.12.02).

Note: Pursuanto Article 35 the fiscal yearfee of thejurisdictionalauthorityin orders
involving civil mattersand suits underadministrativelaw is created.



IV. RECOGNITIONAND ENFORCEMENTOF FOREIGN
JUDGEMENTSAND DECISIONS

Also seeabove Sectionll (InternationalJurisdiction)in this chronicle on Private
InternationalLaw.

V. INTERNATIONAL COMMERCIAL ARBITRATION

VI. CHOICE OF LAW: SOME GENERAL PROBLEMS

VII.  NATIONALITY

- Royal Decree3425/2000,0f 15 Decemberpn the inscription of Spanishnationals
in the Consularoffice registriesabroad(BOE 3, 3.1.01).

Note: Pursuanto Article 2 of this Royal Decree,Spanishnationalswho habitually
resideabroadand thosethat transfertheir habitual residenceoutsideof Spainmust
registerasresidents(seeArticle 4) or asnonresidents(seeArticle 5) at the Consular
Office Registry or at the ConsularSectionof the diplomatic mission corresponding
to their place of abode.

VIIl.  ALIENS, REFUGEESAND CITIZENS OF THE
EUROPEANCOMMUNITY

- Error correctionof OrganicAct 8/2000,0f 22 Decemberpn the reform of Organic
Act 4/2000,0f 11January.on RightsandFreedomof aliensin Spainandtheir Social
Integration(BOE 47, 23.2.01).

Note: Seethis sameheadingin the 1999-2000edition of this Yearbook.

- Royal Decree142/2001,0f 16 February,settingout the requirementdor the stan-
dardisatiorforeseerin transitoryprovisionfour of OrganicAct 8/2000,0f 22 December
on the Reform of OrganicAct 4/2000,0f 11January,on the rights and freedomsof

aliensin Spainand their socialintegration(BOE 44, 20.3.01).

Note: As regardsOrganicAct 8/2000, seethis sameheadingin the 1999-2000edi-

tion of this Yearbook.

- Orderof 20 March 2001, regulatingthe equivalencyschemeof studiescarriedout
in Switzerlandwith thosecorrespondingo SpanishCompulsorySecondarnfEducation
studiesand Baccalaureatépre-university) studiesestablishedn accordancewith
OrganicAct 1/1990, of 3 October,on the GeneralRegulationof the Educational
System(BOE 86, 10.4.01).

- Order of 20 March 2001, regulatingthe equivalencyschemeof elementaryand
secondarylevel studiescarriedout in the signatorycountriesof the "Andres Bello"



Agreementwith SpanishCompulsorySecondaryjEducationstudiesandBaccalaureate
(pre-university)studiesestablishedunderOrganicAct 1/1990, of 3 October,on the
GeneralRegulationof the EducationalSystem(BOE 86, 10.4.01).

- Royal Decree344/2001,0f 4 April, creatingthe ConsejoSuperior dePolitica de
Inmigracidn (High Council on Immigration Policy) (BOE 83, 6.4.01).

Note: The aim of this body, providedfor in Article 68 of OrganicAct 4/20000n the
rights and freedomsof aliensin Spain,is to guaranteethe proper coordinationof
public administrationinitiatives as regardsthe integrationof immigrants.

- Royal Decree345/2001,0f 4 April, regulatingthe ObservatoricPermanente d&a
Inmigracion (Standinglmmigration Observatory)(BOE 83, 6.4.01).

Note: This body is responsiblefor the collection of dataand the analysisand study
of the breadthand characteristic®of immigration aswell asthe disseminatiorof the
information obtainedwith a view to identifying trends and developmentsand to
preparingproposalsthe aim of which is to channelmigratory flows andto integrate
foreign residents(Article 1).

- Royal Decree367/2001,0f 4 April, regulatingthe composition,competenciesnd
operationakegimeof the Foroparala Integraci6nSocialde los Inmigrantes(Forum
for the Social Integrationof Immigrants) (BOE 83, 6.4.01).

Note: Pursuantto Article 70 of OrganicAct 4/2000on the rights and freedomsof
aliensin Spain,this forumis anadvisory,informationandconsultatiorbody asregards
theintegrationof immigrants.It is comprisedof representativesf the public admin-
istrations,immigrant associationsand social supportorganisationg(interestedtrade
unions and businessorganisationsestablishedn the field of immigration).

- Resolutionof 17April 2001,0f the GovernmenDelegationfor Alien andimmigration
Affairs calling for the publicationof the agreementeachedy the Council of Ministers
of 30 March 2001 approvingthe Global Programmeon the RegulationandCoordination
of Alien and ImmigrationAffairs (BOE 101, 27.4.01).

- Royal Decree411/2001,0f 20 April, excludingthe professionof specialisinggen-
eralist nursefrom the annexesof Royal Decree 1665/1991,0f 25 October,on the
recognitionof highereducationdegreesssuedn European Uniorcountriesandother
countriesparty to the EuropeanEconomicArea Agreementrequiring a minimum of
threeyearsof highereducation(BOE 96, 21.4.01).

Note: As regardsRoyal Decree 1665/1991,seethis sameheadingin the 1991 edi-
tion of this Yearbook.

- Royal Decree543/2001,0f 18 May, on accessto public employmentwith the
Central Governmentand its public organisationsof the nationalsof other Statesto
which the right to free movementof workers applies(BOE 130, 31.5.01;error cor-
rectionBOE 237, 3.10.2001).



- Royal Decree658/2001 0f 22 June,approvingSpain'sGeneralStatuteon the Legal
Profession(BOE 164, 10.7.01).
Note: Article 13, section 1 letter a) statesthat to becomea memberof a Lawyer's
Associationone of the requirementds to possessSpanishnationality or the nation-
ality of aEuropeariJnion MemberStateor a memberstateof the EuropearEconomic
Area unlessotherwisestipulatedin internationaltreatiesor agreement®or by virtue
of legal exemption.Section2, letter a) of that sameArticle providesfor the possible
legal establishmenbf formulaeto be recognisedy the restof the EuropeanUnion
countriesguaranteeingstandardsof preparationfor the practice of the profession.
Moreover, Article 17, section 1 statesthat any lawyer who is a memberof any
Lawyer'sAssociationin Spainmay freely renderserviceghroughoutall national ter-
ritory, in the rest of the EuropeanUnion Member Statesand in other countriesin
accordancavith the regulationsin force in this respect.Consequentlylawyersfrom
othercountriesmay practicein Spainin compliancewith applicableregulations.
Thejudgementdeliveredby Court 3, Section6 of the SupremeCourton 3 March
2003 declaredArticle 63, sectionl, letter f) of Royal Decree658/2001null andvoid.

- RoyalDecree784/2001 0f 6 July, amendinghe annexedo Royal Decree1396/1995
of 4 August,amendedn turn by Royal Decree1754/19980f 31 July, to incorporate
into the Spanishlegal systemEuropeanCommissionDirective 2000/5/EC,of 25
February2000, on a second,generalrecognitionsystemfor professionaltraining
(BOE 171, 18.7.01).

Note: Seethis sameheadingin the 1995-1996and 1998 editions of this Yearbook.

- Royal Decree864/2001,0f 20 July, approvingthe Regulationon the enforcement
of OrganicAct 4/2000,0f 11January,on the rights and freedomsof aliensin Spain

andtheir social integrationamendeddy OrganicAct 8/2000,of 22 December(BOE

174, 21.7.01error correctionBOE 240, 6.10.01).

Note: Seethis sameheadingin the 1999-2000edition of this Yearbook.

- Royal Decree865/2001,0f 20 July, approvingthe Regulationon the recognition
of the statuteon statelespersons(BOE 174, 21.7.01).

- Royal Decree905/2001,0f 27 July, amendingRoyal Decree 1081/1989,0f 28

August,regulatingthe recognitionof certificates diplomasandotheracademiaegrees
in the areaof Architecturein the Member Statesof the EuropeanEconomicArea as

well asthe effective exerciseof theright to setup a practiceandthe unhindereden-

dering of services(BOE 189, 8.8.01).

- Royal Decree936/2001,0f 3 August, regulatingthe permanenpracticeof law in

Spainwith a professionaldiplomaissuedby anotherEuropeanUnion Member State
(BOE, 186, 4.8.01error correctionBOE 220, 13.9.01).

Note: This provisionis the transpositioninto the Spanishlegal systemof European
Parliamentand Council Directive 98/5/EC the purposeof which is to facilitate the



permanenpracticeof law in a Member Statedifferent from the oneissuingthe law
degree.

- Orderof 25 October2001, regulatingthe equivalencyregime applicableto stud-
ies carriedout in the Netherlandswith thosecorrespondingo SpanishCompulsory
SecondaryEducationstudiesand Baccalaureatépre-university) studiesestablished
underOrganicAct 1/1990,o0f 3 October,on the GeneralRegulationof the Educational
System(BOE 262, 1.11.01).

- Orderof 25 October2001, regulatingthe equivalencyregime applicableto stud-
ies carriedoutin Belgium with thosecorrespondindo SpanishCompulsorySecondary
EducationstudiesandBaccalaureat@re-university)studiesestablishedinderOrganic

Act 1/1990,0f 3 October,on the GeneralRegulationof the EducationalSystem(BOE
262, 1.11.01).

- Orderof 25 de October2001, regulatingthe equivalencyregimeapplicableto stud-

ies carriedoutin Germanywith thosecorrespondindo SpanishCompulsorySecondary
EducationstudiesandBaccalaureatépre-university)studiesestablishedinderOrganic

Act 1/1990,0f 3 October,on the GeneralRegulationof the EducationalSystem(BOE

262, 1.11.01).

- Royal Decree1316/2001,0f 30 November,regulatingthe reductionof regularair
and seatransportfaresfor residentsof the AutonomousCommunitiesof the Canary
Islands,the Baleariclslandsandthe cities of CeutaandMelilla (BOE 300, 15.12.01;
error correctionBOE 28, 1.2.02).

Note: Article 1 establisheghatthe beneficiariesof said reductionsshall be citizens
of Spainas well as of any other EuropeanUnion Member Stateor of other States
party to the EuropeanEconomicArea Agreementthat accredittheir statusas resi-
dentsof the Canarylslands,Balearic Islands,Ceutaor Melilla. Pursuantto Article

3, the residentstatusof the abovementionedcitizenswho are not Spanishnationals
shallbe determinedby meansof their residencycard showingthe legal domicile giv-

ing rise to the right to fare reduction.

- Act 24/2001,0f 27 Decemberpon fiscal, administrativeand social order measures
(BOE 313, 31.12.01).

Note: Additional provision eighteenamendsArticle 10 of the Notary Public Act as
regardsconditionsfor accessand notary public entranceexaminations,requiring
Spanishnationality or that of any other EuropeanUnion country (section 1).

- Resolutionof 11 January2002, of the Deputy Secretariatcalling for the publica-
tion of the agreementeachedby the Council of Ministers on 21 December2001
determiningthe contingentof foreign non-Communityworkers for the year 2002
(BOE 11, 12.1.02;error correctionBOE 58, 8.3.02).



- Order PRE/237/2002pf 8 February,dictating generalinstructionson the liaison
visa numberasregardsalien affairs (BOE 37, 12.2.02).

Note: The liaison visa number(Spanishinitials NEV) is a code providedfor under
Article 9 of the Regulationon the enforcemenbf OrganicAct 4/20000n the Rights
andFreedomf Aliens in Spain(seethis sameheadingin the 1999-2000edition of
this Yearbook)the purposeof which is to facilitate communicationbetweenadmin-
istrative bodiesthat take part in the issuing of a visafor stay or residencein Spain.

- Order ECD/272/20020f 11February,calling for the enforcementf Royal Decree
86/1987,0f 16 January,regulatingthe conditionsapplicableto the homologationof
degreesf highereducationissuedabroad(BOE 40, 15.2.02).

Note: This provisionrepealsthe Orderof 9 February1987 (BOE 13.2.87).

- Act 32/2002,0f 5 July, amendingAct 17/1999,0f 18 May, on the Armed Forces
PersonneRegimewith the aim of giving aliensaccesgo the statusof professional
land or seamilitary personnel(BOE 161, 6.7.02).

Note: In this samesection, see Royal Decree 1244/2002approvingthe Regulation
providing accesdso professionaland and seamilitary statusto aliens.

- Royal Decree645/2002 0f 5 July, amendingRoyal Decree1946/20000f 1 December
regulatingthe compositionand operationof the Inter-ministerial Commissionfor
Alien Affairs (BOE 167, 13.7.02).

- Resolutionof 30 August 2002, of the DirectorateGeneralfor Relationswith the
JusticeAdministrationcalling for the administrationof aptitudetestsin orderto gain
accesdo the practiceof law andto carry out the duties of solicitor in Spainby cit-
izens of the EuropeanUnion and of other statesparty to the EuropeanEconomic
AreaAgreement(BOE 220, 13.9.02).

Note: This provisionis adoptedin applicationof sectionelevenof the 30 April 1996
Order (seethis sameheadingin the 1996 edition of this Yearbook)implementing
Royal Decree1665/1991 0f 25 October,regulatingthe generalsystemfor the recog-
nition of advancedstudy degreesssuedby Member Statesof the EuropeanUnion
and of the EuropeanEconomicArea (seethis sameheadingin the 1991 edition of
this Yearbook).

- Royal Decree1051/2002,0f 110ctober, approvingthe Regulationof the Realy
Distinguida Orden Espanolade Carlos 111 (SpanishRoyal and DistinguishedOrder
of Charleslll) (BOE 245, 12.10.02).

Note: For the purposeof this chronicle, mentionshouldbe madeof Article 9 focus-
ing on the awardingof this insigniato individuals of foreign nationality.

- RoyalDecree1244/2002 of 29 November,approvingthe Regulationon the access
of aliensto the statusof professionalland and seamilitary (BOE 287, 30.11.02).
Note: This provisionis basedon Act 32/2002(seethis samesectionabove).



- RoyalDecree1281/20020f 5 Decemberapprovingthe GeneralStatuteon Spanish
Court Solicitors (BOE 305, 21.12.02).

Note: Article 8 of the GeneralStatuteregulatesthe generalconditionsto be metto
becomea court solicitor. One of theseconditionsis to "possessSpanishnationality
or the nationality of one of the MemberStatesof the EuropeariJnion or of the States
party to the EuropeanEconomicArea Agreementwithout prejudiceto international
treatiesor conventionsor legal dispensation'(letter A). Anotherof the conditionsis
to be the "holder of a licentiatedegreein Law or of a foreign degreethat, in accor-
dancewith currentlegislation,is homologatedwith theformeraswell degreesssued
by MemberStatesof the Europearninion allowing for the practiceof solicitor duties
in said Statesandthat have beemecognisedn Spainin compliancewith applicable
provisions" (letter C).

- OrderECD/3305/2002of 16 Decemberamendingthe Ordersof 14 March 1988
and of 30 April 1996, calling for the enforcemenif Royal Decree 104/19880f 29
January,on the homologationand validation of non university degreesissuedand
studiescarried out abroad(BOE 311, 28.12.02).

IX. NATURAL PERSONS:LEGAL INDIVIDUALITY,
CAPACITY AND NAME

- Act 12/2001,0f the AutonomousCommunity of Aragon, of 2 July, on childhood
and adolescencén Aragon (BOE 189, 8.8.01).

Note: For the purposeof this chronicle, attention shouldbe given to Article 75 on
internationaladoption.

X.  FAMILY LAW

- Act 14/2002,0f 25 July, on the AdvancementAttention to and the Protectionof
Childhoodin Castillay Leon (BOE 197, 17.8.02).
Note: Articles 109 to 111 deal with internationaladoption.

- OrganicAct 9/2002, of 10 December,amendingOrganic Act 10/1995, of 23

Novemberon the Criminal Codeandthe Civil Codeon the abductionof minors (BOE
296, 11.12.02).

Note: Article 2 calls for the introductionof Article 225bis in the Criminal Codenum-
berthreeof which foreseeghe applicationof a more severesentencegthe upperhalf
of the severityrange)whenthe minor is takenout of the country or when somecon-
dition is demandedor his/hersafereturn.Article 5 callsfor the amendmenbof Article

103 of the Criminal Code introducing measuregrohibiting departurefrom national
territory unlesgudicial authorisationis grantedor prohibiting the issuanceof a pass-
port to the minor or the withdrawal of suchpassporin casesn which thereis arisk

of abduction Article 6 callsfor theintroductionof identicalmeasuren Article 158.3
of the Civil Code.



Xl. SUCCESSIONS

XIl.  CONTRACTS

- Orderof 21 March 2001, in compliancewith the Decisionof the Commissionof
the EuropeanCommunitiesof 15 de February2001 (2001/160/EC)0n the enforce-
mentof Council Directive 72/166/ECon the standardisatiorof MemberStates' leg-
islationsasregardscivil responsibilityinsuranceapplicableto the circulationof motor
vehicles as well as control of the obligationto guaranteethis responsibility with
respecto the inclusionof Cyprusin the Multilateral GuaranteéAgreementBOE 81,
4.4.01).

Note: In conjunctionwith the extensionto Cyprus of compulsoryinsurancecover-
age with regardto the civil responsibilityof motor vehicleshabitually operatingin
Spain(Article 1), it was establishedhat the SpanishCustomsauthoritieswould not
monitorthe civil responsibilityinsuranceof the vehicleshabituallyoperatingin Cyprus
(Article 2).

- Royal Decree1098/2001,0f 12 October,approvingthe generalRegulationof the

Public Administration ContractLaw (BOE 257, 26.10.01;error correction BOE

n. 303, 19.12.01,error correctionand errataBOE 34, 8.2.02).

Note: In the interestof this Chronicle, mention shouldbe made of Article 74 (dis-

cretional publicity in the "Official Journalof the EuropeanUnion") as well as of

Annex1(Registriesof EuropeariJnion MemberStatesandsignatorieof the Agreement
on the EuropeanEconomicArea).

- Act 23/2001, of 27 December,on tbe GeneralState Budgetsfor the year 2002

(BOE 313, 31.12.01).

Note: Additional provision eighteensetsthe maximum limit of coveragefor new

export credit insurancecontractsexcluding the modality of the open export man-

agementinsurancepolicy (PAGEX) and policy 100 that can be contractedand dis-

tributedby the CompaniaEspanolade Segurogde Creditoa laExportacién,Sociedad
Andnima (SpanishExport Credit InsuranceCompany,Public Limited Company,
CESCE)for fiscal year 2002.

- Act 34/2002,0f 11 July, on the information society and electronictrade services
(BOE 166, 12.7.02).
Note: Title IV regulateselectroniccontracting.

- Act 52/2002,0f 30 December,on the General State Budgetsfor the year 2003
(BOE 313, 31.12.02).

Note: Additional provision seventeersetsthe maximum/limit of coveragefor new
export credit insurancecontractsexcluding the modality of the open export man-
agementinsurancepolicy (PAGEX) and policy 100 that can be contractedand dis-
tributedby the CompaniaEspanolade Seguros de&reditoa la Exportacién,Sociedad



Andnima (SpanishExport Credit InsuranceCompany, Public Limited Company,
CESCE)for fiscal year2003.

X, TORTS

- Royal Decree, 7/2000 of 12 January,approvingthe Regulationregardingcivil
responsibilityand motor vehicle driver'sinsurance(BOE 12, 13.1.01).

Note: This provision implementsthe Law on civil responsibilityand motor vehicle
driver's insurance(former Law on the use and driving of motor vehicles).In this
respect,seethe note attachedto Act 30/1995of 8 Novemberon the regulationand
supervisionof private insurance,headingXVIll of the 1995-1996edition of this
Yearbook.

- Act 44/2002,0f 22 November,on Financial SystemReform MeasuregBOE 281,

23.11.02).

Note: Article 32, sectionthreecreatesanewTitle 11l in the Law on Civil Responsibility
and Insurancecoveringthe driving of motor vehicles.This title is the transposition
into the Spanishlegal systemof the extrajudicial compensatiorsystemfor traffic

accidentsforeseenin Directive 2000/26/EC (Fourth Directive on motor vehicle
insurance).

XlV. PROPERTY

- Act 17/2001,0f 7 December,on TrademarkgBOE 294, 8.12.01).

Note: For the purposeof this Chronicle, mention shouldbe madeof Article 3 (per-
sonslegally authorisedto registerbrandsor commercialnames)Articles 79 to 83
(internationaltrademarks) Articles 84 to 86 (Community trademarks)as well as
Additional Provisionfifteen (cooperatiorof the SpanishPatentand TrademarkOffice
with internationalorganisationsand foreign offices. Seethe following provision.

- Royal Decree687/2002,0f 12 July, approvingthe Regulationfor the enforcement
of Act 17/2001,of 7 Decemberpon Trademarkg§BOE 167, 13.7.02).

Note: Title VII dealsspecifically with internationaland community trademarks See
the former provision.

XV. COMPETITION LAW

- Royal Decree1443/2001,0f 21 DecemberjmplementingAct 16/1989,0f 17 July

on the Defenceof Competition as regardsthe control of economicagglomerations
(BOE 16, 18.1.02).

Note: Article 9 regulatesthe actionof the Competition Defence Servicein cases
in which the EuropeanCommissionmakesreferral of a casewith Community

dimensions.



XVI. INVESTMENTS AND FOREIGN EXCHANGE

- Royal Decree343/2001,0f 4 April, on the applicationof the prior administrative
authorisatiorregimeto "Iberia, LtneasAereasde Espana,Sociedaddn6nima" (BOE
82,5.4.01).

Note: The purposeof this provision is to make the purchaseof stocks subjectto

administrativeauthorisationthus controlling the entranceof partnersamongthe

shareholders.

- Order of 28 May 2001, establishingthe proceduresapplicableto tax returnson
foreign investmentand liquidation as well as proceduresfor the filing of annual
reportsand authorisatiorfiles (BOE 134,5.6.01).

Note: This provision implementsRoyal Decree664/1999,of 23 April, on foreign
investment(seethis sameheadingin the 1999-2000edition of this Yearbook).

- Resolutionof 30 May 2001, of the DirectorateGeneralfor Tradeand Investment
granting approvalfor the forms to he usedfor foreign investmenttax returnswhen
the party underobligation to file the returnis the investoror the companyholding
foreign stock (BOE 140, 12.6.01).

Note: This provision, adoptedin implementationof Royal Decree664/1999,0f 23
April, on foreign investment(seethis sameheadingin the 1999 - 2000 edition of
this Yearbook),was annulledby the Resolutionof 21 February2002, deliveredby
the DirectorateGeneralfor Tradeand Investment(BOE 64, 15.3.02).

- Resolutionof 31 May 2001, of the DirectorateGeneralfor Trade and Investment
dictatinginstructionsfor the filing, by financial intermediariespf tax returnsfor for-

eign investmentin the form of negotiablesecuritiesquotedon the SpanishMarket
and for Spanishinvestmentin the form of negotiablesecuritiesquotedon foreign

markets(BOE 141, 13.6.01).

Note: This provisionwas alsoadoptedn implementatiorof Royal Decree664/1999,
of 23 April, on foreign investment(seethis sameheadingin the 1999-2000edition

of this Yearbook).

- Orderof 9 July 2001, on the regulationof paymentmethodsapplicableto foreign
tradedebt (BOE 170, 17.7.01).

- Circular 2/2001, of 30 July, on the declarationof transactionsand foreign asset
and liability balancesheetscorrespondingo negotiablesecurities(BOE 184, 2.8.01;
error correctiorBOE 191, 10.8.01).

- Royal Decree945/2001 0f 3 August, on the financialmanagemenof certainfunds
earmarkedor the purchaseof military materialandservicesabroadandinternational
agreementsubscribedo by Spainwithin thejurisdictional scopeof the Ministry of
Defence(BOE 214, 6.9.01).



- Royal Decree1098/2001,0f 12 October,approvingthe GeneralRegulationof the
Public Administration ContractLaw (BOE 257, 26.10.01;error correctionBOE 303,
19.12.01,error correctionand errataBOE 34, 8.2.02).

Note: For the purposeof this Chronicle, mention should be made of Additional
Provision eleven(contractssignedand enforcedabroadmay be paid for in the cur-
rency agreedto by the parties).

- Resolutionof 20 February2002, of the Directorate Generalof the Treasuryand
Financial Policy regulatingthe Creatorsof the Public Debt Market of the Kingdom
of Spain (BOE 49, 26.2.02).

Note: The purposeof the Creatorsof the Public Debt Market is to favour liquidity
of the Spanishforeign debtmarketandto cooperatewith the Treasuryin the foreign
and domesticdisseminatiorof StateDebt.

- Order EC0O/2652/2002 0f 24 October,implementingthe obligation to com-
municatetransactionswith certain countriesto the Executive Serviceof the Com-
missionon the Preventionof Money LaunderingandMonetarylnfractions(BOE 260,
30.10.02).

Note: This provision is basedon Article 7.2 of Royal Decree925/1995 approving
the Regulationof the Law on certain measuredor the preventionof money laun-
dering (seethis sameheadingin the 1995 edition of this Yearbook).Article one of
this ministerial Order makesall transactionswith Egypt, Philippines, Guatemala,
IndonesiaMyanmar(former Burma), Nigeria andthe Ukraine subjectto compulsory
communication.

XVII. FOREIGNTRADE LAW

- Orderof 1February2001, eliminating the dispatchproceduregrior to the import
and export of goods(BOE 35, 9.2.01).

- Royal Decreel167/20010f 23 February partially amendingRoyal Decree1027/1989,
of 28 July, on the registrationof vesselsand maritime licensing (BOE 48, 24.2.01).
Note: This provision is a new draft of Article 63 of Royal Decree 1027/1989%elimi-

natingthe obligationto procurea favourablereport fromthe Ministry of Agriculture,

Fisheriesand Food for the import and export of fishing vessels.The European
Commissiorconsideredhis requirementasarestrictionto tradebetweenCommunity
states.

- Resolutionof 25 April 2001, of the Customsand SpecialTaxesDepartmenbf the
StateAgency for Tax Administration compiling the regulationsapplicableto statis-
tics concerningthe trade of goodsamongEuropeanUnion Member Statesfor fiscal
year 2001 (BOE 104, 1.5.01).



- Resolutionof 19 June2001, of the Customsand SpecialTaxesDepartmentf the
State Agency for Tax Administration regulating the implementationof the New
Computerisedrransit System(NCTS) in Spainand the creationof national guaran-
tee modelspresentedyy insurancecompaniesBOE 165, 11.7.01).

- Orderof 21 June2001, amendingsomeof the annexesattachedto Royal Decree
2071/1993of 26 November,on protectivemeasuresgainsthe introductionanddis-
seminationin nationalterritory and that of the EuropeanEconomic Community of
organismsdamagingto plants or plant productsand of export and transit to third
countries(BOE 155, 29.6.01).

- Resolutionof 5 July 2001, of the Customsand Special TaxesDepartmentof the
StateAgency for Tax Administration compiling the regulationsapplicableto statis-
tics concerningthe trade of goodsamongEuropeanUnion Member Statesfor fiscal
year2001 (BOE 182, 31.7.01).

- Resolutionof 30 July 2001, of the Customsand SpecialTaxesDepartmentof the
StateAgencyfor Tax Administration amendinghe Resolutionof 4 December2000,
containinginstructionsfor the formalisationof the Single Administrative Document
(SAD) (BOE 188, 7.8.01).

Note: Seein this sectionthe Resolutionof 31July 2002, of the Customsand Special
TaxesDepartmenibf the StateAgency for Tax Administration.

- Resolutionof 10 December2001, of the Customsand SpecialTaxesDepartment
of the StateAgency for Tax Administration updatingthe integratedtariff (TARIC)
(BOE 307, 24.12.01).

- Circularof 13 December2001,of the GeneralSecretariafor ForeignTraderegard-
ing the procedureand processingof imports and the entry of goodsand their trade
regimes(BOE 4, 4.1.02).

- Orderof 14 December2001, establishingthe statisticalthresholdsabovewhich it

becomesmandatoryto include certainadditionaldatain the intrastatdeclarationand
the statisticalassimilationthresholdsor saiddeclarationsn compliancewith Articles

23 and 28 of the Council of the EuropeanCommunitiesRegulationEEC 3330/1991
(BOE 308,25.12.01).

- Resolutionof 19 December2001, of the Customsand SpecialTaxesDepartment
of the StateAgency for Tax Administration compiling the regulationsapplicableto

statisticsconcerningthe trade of goodsamongEuropeanUnion Member Statesfor

fiscal year2002 (BOE 311, 28.12.01).

Note: This provision was amendedby tbe Resolutionof 21 August 2002, of the

Customsand SpecialTaxesDepartmentof the StateAgency for Tax Administration
(seein this section).



- Orderof 18 December2001, settingout the instructionsfor the presentatiorof the
wayhbill for maritime traffic (BOE 4, 4.1.02).
Note: The waybill is the statemenmadeto Customsshowing fulfilment of customs
monitoring obligationsof goodssetout in the Community CustomsCode.

This provision was implementedby two Resolutionsof 28 February2002 of the
Customsand SpecialTaxesDepartmenibf the StateAgency for Tax Administration
(BOE 75, 28.3.02).

- Orderof 18 Decembe001, modifying the Order ofthe Ministry of Economyand
Financeof 27 July 1995 establishingthe form for the summarydeclarationregard-
ing maritime traffic (BOE 4, 4.1.02).

- Orderof 27 DecembeP001,amendingannexed andll of the Orderof 24 November
1998regulatingthe procedureandprocessingf imports andpre-import notifications
(BOE 19, 22.1.02).

- Act 24/2001,0f 27 Decemberon fiscal, administrativeand social ordermeasures
(BOE 313, 31.12.01).

Note: Additional provision twelve prohibits the export or issuanceof certainmater-
ial for paramilitary or securityuse.

- Orderof 28 December 2001ypdatingthe referencecodesof the combinednomen-
claturecontainedn Act 38/1992,0f 28 Decemberpn SpecialTaxes(BOE5, 5.1.02).

- OrderHAC/360/2002,0f 19 February,approvingform 349 for the summarydec-
laration of intracommunitytransactionsand setting forth the generalconditionsand
proceduredor its telematicpresentatiorandregulatingthe socialcollaborationin the
telematicpresentatiorof model 347, the annualdeclarationof transactionswith third
parties(BOE 46, 22.2.02).

- Royal Decree211/2002,0f 22 February,updating certain value amountscon-
tainedin Act 36/1994, of 23 December,on the incorporationinto Spanishlaw
of Council Directive 93/7/CEE of 15 March concerningthe restitution of cultural
assetdakenillegally from theterritory of a EuropeanUnion MemberState(BOE 52,
1.3.02).

- Order APA/776/2002,0f 8 April, amendingcertain annexesof Royal Decree
2071/19930f 26 November,concerningprotectivemeasureggainsthe introduction
andsubsequendisseminatiorin nationalterritory andthat of the EuropearEconomic
Community of organismsharmful to plantsor plant productsaswell astheir export
andtransitto third countries(BOE 88, 12.4.02).

- Order EC0O/1101/2002pf 13 May, regulatingthe telematicfiling of certain for-
eign tradeforms (BOE 118, 17.5.02).



Note: This provisionis in referenceo requestgor import certificates(Spanishnitials
AGRIM) and export certificates(Spanishinitials AGREI  for agricultural products
andfor the Community Import Licenseandthe Community SurveillanceDocument
for the import of industrial products.

- Resolutionof 31 July 2002, of the Customsand Special Tax Departmentof the
StateTax AdministrationAgency amendingthe Resolutionof 4 December2000, set-
ting out instructionsfor the formalisation of the Single Administrative Document
(SAD) (BOE 194, 14.8.02).

Note: Seeabovein this samesectionthe Resolutionof 30 July 2001, of the Customs
and SpecialTaxesDepartmenbf the StateAgency for Tax Administration.

- Resolutionof 21 August2002,of the Customsand SpecialTax Departmenbf the
State Tax Administration Agency amendingthe Resolutionof 19 December2001,
(BOE of the 28th) on the preparationand processingof statisticson the trading of
goodsbetween MembeS$tatesof the EuropeariJnion for fiscal year 2002(BOE 208,
30.8.02).

Note: Seethe Resolutionof 19 December2001, abovein this section.

- Royal Decree 1134/20020f 310ctober, on the issuing of marine fishing sanc-
tions to Spaniardsenlistedon ships sailing undera flag of convenience (BOE 262,
1.11.02).

Note: This provision appliesto individuals and legal personsof Spanishnationality
legally associatedwvith shipsfrom third countriesthat fail to meetthe obligations
stemmingfrom conservatiorand managemenineasuressetout in internationallaw
andwhen the flag statefails to exerciseits sanctioningauthority (seeArt. 1).

XVIIl.  BUSINESSASSOCIATION/CORPORATIONS

- Act 15/2001,9 July, on the fostering and promotion of cinemaand the audiovi-
sual sector(BOE 164, 10.7.01).

Note: In its scopeof applicationArticle 1 includes Spanishcompaniesas well as
thoseof EuropeanUnion StateMembersand of the EuropeanEconomicArea estab-
lished in Spain. Moreover, Article 2 makesreferenceto the criteria by which the
nationality of cinemaand audiovisualwork is determined.

- Royal Decree1098/2001,0f 12 October,approvingthe generalRegulationof the
Public AdministrationContractLaw (BOE 257, 26.10.01;error correctiorBOE 303,
19.12.01,error correctionand errataBOE 34, 8.2.02).

Note: In the interestof this Chronicle, mentionshouldbe madeof Articles 9 (capac-
ity to act on the part of non-Spanishcompaniesof EuropeanCommunity Member
States); 10 (capacityto act on the part of otherforeign companies);and 23 (official

translationof the documentation).



- Royal Decree1123/2001,0f 19 October,partially amendingthe Private Security
Regulationapprovedby Royal Decree2364/1994 of 9 Decembe(BOE 281, 23.11.01).
Note: Additional Provision three statesthat all referencesmadeto nationality and

residencein the Private Security Regulationapprovedby Royal Decree2364/1994
apply to the nationality of any of the EuropeanUnion MemberStatesandto that of

the Statesparty to the Agreementon the EuropeanEconomicArea aswell asto res-

idencyin the territory of said States.

- OrganicAct 1/2002, of 22 March, regulatingthe Right of Association(BOE 73,
26.3.02).

Note: Article 9 statesthat: "Associationsconstitutedn accordancevith this Act shall
havelegal domicile in Spain ..." (section 1). "Associationsthat carry out most of
their activities in Spanishterritory must have legal domicile in Spain" (section 2).
"Without prejudiceto Communitylaw, in orderto be allowedto carry out activities
in Spainon a stableandlong-termbasis,foreign associationsnust setup a branch
office in Spanishterritory" (section3).

- Act 34/20020f 11July, on servicesprovidedby the information societyandelec-
tronic commerce(BOE 166, 12.7.02).

Note: Articles 2, 3 and 4 referto serviceproviderssubjectto this Act regardlessof
whetherthey are basedin Spain (Art. 2) or not (Arts. 3 and4).

- Act 50/2002,0f 26 December,on Foundationg BOE 310, 27.12.02).

Note: Article 6 focusingon the legaldomicile of foundationsrulesthat "Foundations
that carry out most of their activities in Spanishterritory must have legal domicile
in Spain”(section 1). It goeson to statethat"Foundationghatareregisteredn Spain
andcarry out their principal activity abroadshall have statutorydomicile at the head-
guartersof their boardof trusteeswithin nationalterritory" (section2). Article 7 reg-
ulatesforeign foundations.

- Act 53/2002,0f 30 Decemberon fiscal, administrativeand social ordermeasures
(BOE 313, 31.12.02).

Note: Article 100, section 1 amendsadditional provision fifteen, sectionfour, num-
ber 1 of Act 27/1992,0n StateMerchantMarine Ports and statesthat shippingcom-
paniesmay requestinscription in the special Registry provided that their effective
control centreis in the Canarylslandsor that they have a permanenestablishment
or branchoffice in the Canarylslandsin the eventthat said control centreis located
in anotherpart of Spainor abroadArticle 100amendArticle 43 of Act 48/1960,0n
Air Navigationruling that the public territorial administrationsand private individ-
ualsandbodiescorporateof a EuropeanJnion MemberStatemustobtainprior autho-
risationin orderto build or participatein the constructionof generalinterestairports.



XIX. BANKRUPTCY

XX. TRANSPORTLAW

- RoyalDecree101/2002 0of 25 January partially amendingRoyal Decree1034/1999
of 18luneon compensatiotior seaandair transportof goodsfrom or to the Balearic
Islands(BOE 32, 6.2.02).

Note: Theseprovisionscall for a systemof public assistancehe purposeof which

is to lower the costof the transportof goodsfrom the Balearic Islandsto any State
of the EuropeanUnion or the EuropeanEconomicArea andvice versa.

XXI. LABOUR LAW AND SOCIAL SECURITY

- Resolutionof 4 SeptembeR001, of the Directorate-Generdbr MigrationsPlanning
establishinga specialdeadlinein the caseof Uruguay for the presentatiorof the
certificateof life andincome statemenfor beneficiariesof assistanc@ensions(BOE
236, 2.10.01).

- Royal Decree1124/2001,0f 19 October,by virtue of which unemploymentcom-
pensationis incorporatednto protectiveinitiatives foreseerin Royal Decree2234/1981,
of 20 August, that includes Spanishpersonnelhired by the Spanishadministration
abroadin the GeneralSocial Security System(BOE 260, 30.10.01).

- Act 16/2001,0f 21 November,settingup a specialprocessof consolidationand
provisionofjob postsfor statutorypersonnein the Social Security'shealthcareinsti-

tutions of the Health Servicesbranch of the National Health System (BOE 280,

22.11.01).

Note: In the interestof this Chronicle, mention shouldbe madeof Article 3 setting
out the requirementdor the beneficiariesof the provision which include: being an
individual with Spanishnationality or that of a EuropeanUnion Member Stateor of

a Stateof the EuropearEconomicArea or with the right to free movementof work-

ersin accordancevith the EuropeanCommunity Treaty (section 1, letter a); andnot
beingrenderedunfit for professionakctivity or for accesgo functionsor public ser-
vicesin a Member Statenor having beendismissedby disciplinary sanctionfrom

any of its public administrationsor servicesduring the courseof the six preceding
years(section1, letterf).

- Royal Decree1414/2001,0f 14 DecemberamendingRoyal Decree728/1993,0f
14 May, establishingold agepensionsfor Spanishemigrants(BOE 311, 28.12.01).

- Royal Decree53/2002,0f 18 January,on PassiveClasspensionreassessmerand
supplemenfor the year2002 (BOE 19, 22.1.02).

Note: Article 9 makesreferenceo thereassessmeinff pensiongecognisedinderthe
auspicesof Communityregulationson Social Security matters.



- Resolutionof 16 May 2002, of the Directorate-Generalor Migrations Planning
establishinga specialdeadlinein the caseof Brazil for the presentatiorf the certificate
of life andincomestatementor beneficiarief assistanceensiondBOE 132,3.6.02).
Note: This provisionrefersto old agepensionsfor Spanishemigrants.

- Resolutionof 16 May 2002, of the Directorate-Generalor Migrations Planning
establishinga specialdeadlinein the caseof Venezuelafor the presentatiorof the
certificateof life andincome statemenfor beneficiarieof assistanc@ensiongBOE
132,3.6.02).

Note: Seethe note correspondingo the precedingprovision.

- OrderTAS/1817/2002,0f 8 July, declaringthat Spaniardsresiding in Spain and

lendingtheir servicesatthe Headquartersf the Joint Sub-regionalCommandSouthwest
of the North Atlantic Treaty Organizationareto beincludedwithin the scopeof appli-

cation of Royal Decree2805/1979,0f 7 December.(BOE 170, 17.7.02).

Note: Royal Decree2805/1979includes Spaniardswvorking ascivil servantsor who

are employedby intergovernmentalnternationalorganisationsn the generalSocial

Security system.

XXII.  CRIMINAL LAW

XX, TAX LAW

- Orderof 28 February2001, approvingthe form usedto requestrefund of value
addedtax in the caseof an entrepreneuor professionalnot establishedn the terri-
tory of applicationof saidtax. (BOE 74, 27.3.01).

Note: The form approvedby this provision should be filed by entrepreneuror
professionalsestablishedn EU territory as well as by thoseestablishedn third
countries.

- Orderof 26 March 2001, approvingforms 565 and 567 in pesetasand eurosfor
the statement-paymertf the SpecialTax on Certain Meansof Transport,form 568
in eurosfor the refundfrom the resaleor shipmentof meansof transportoutsideof
the territory and for the physical designand logistics for the filing of form 568 in
pesetasandin eurosin computerreadableformat (BOE 77, 30.3.01).

Note: Form 568 shouldbe filed when the definitive shipmentof the meansof trans-
port being resold outsideof the territory in which the taxapplieshasbeenverified.
This musttake placewithin four yearsof the vehicle'sfirst registration.

- Act of the AutonomousCommunity of Navarra8/2001, of 10 April, repealing
certain preceptsof Act 24/1996, of 30 December,on CorporationTax (BOE 117,
16.5.01).



Note: This provisionrepealscertainfiscal incentivegudgedby the EuropearCommunity
to be contraryto Community law.

- Orderof 24 May 2001, establishinghelimits regardingdutiesand exemptionsfor
diplomatic or consularregimesandinternationalorganisationghat are referredto in
final provisiononeof Royal Decree3485/2000,0f 29 December(BOE 126, 26.5.01;
error correctionBOE 134,5.6.01).

- RoyalDecree579/2001,0f 1 June,amendingthe PersonalncomeTax Regulation
approvedby Royal Decree214/1999,0f 5 February,concerningexemptions wages
and earningsfrom economicactivities, obligation to file and withholding and the
Regulationon Non-residentncomeTax approvedby Royal Decree326/19990f 26

Februaryconcerningwithholding (BOE 132, 2.6.01).

Note: Article 1amenddArticle 5 (exemptionof earningsrom work carriedout abroad)
of the PersonalncomeTax Regulation.Article 10 amendsArticle 14, section3, let-

terb), (exceptiongegardingthe obligationto withhold andmakepaymentn account)
of the Regulationon Non-residentncome Tax.

- Orderof 5 June2001,clarifying the inclusionof the Tax on ConstructionJnstallations
andWorks asregardsletter B) of section1 of Article IV of the Agreementbetween
Spainandthe Holy SeeregardingEconomicAffairs of 3 January1979 (BOE 144,
16.6.01).

Note: Saidinclusionimplies the total and permanenexemptionfrom saidtax.

- RoyalDecree995/2001 of 10 Septemberamendinghe CorporationTax Regulation
asregardsspecialfiscal regimes(BOE 218, 11.9.01).

Note: Article 1 amendsTitle Il ("Application of the specialregimesof bodiescor-
porateholdersof foreign securitiesand of mergers,demergersprovisionsof assets
and securitiesexchange™)of the CorporationTax Regulation.

- Resolutionof 8 October2001, of the Customsand SpecialTax Departmenbf the
StateTax AdministrationAgency settingout the rulesfor filling out the accompany-
ing documentsprotectingthe movementof productsthat are the object of special
manufacturingtaxes,the systemfor the electronictransmissiorof circulation docu-
mentsandthe designof certainstatement§BOE 255, 24.10.01error correctiorBOE
299, 14.12.01).

Note: SeeResolutionof 29 November2002 in this section.

- Act 24/2001,0f 27 Decemberpn fiscal, administrativeand social ordermeasures
(BOE 313, 31.12.01).

Note: Article 4 amendsArticle 24.1 of Act 41/1998on IncomeTax on non-Residents
and Tax Rules (seethe following provision). Article 11 amendsthe SecondBook
(Decisionon Imports and Delivery of Goodsin the Canarylslands)of Act 20/1991
modifying the fiscal aspectf the Canarylsland Fiscal and Economic System.



- Resolutionof 29 November2002, of the Customsand SpecialTax Departmentof
the State Tax Administration Agency amendingthat of 8 October2001 setting out
the rules for filling out the accompanyingdocumentsprotectingthe movementof
productsthat are the object of specialmanufacturingtaxes,the systemfor the elec-
tronic transmissionof circulation documentsand the designof certain statements
(BOE 304, 20.12.02).

Note: Seethe Resolutionof 8 October2001, abovein this section.

- Resolutionof 5 December2002, of the Customsand specialtaxesdepartmeniof
the state agencyfor tax administrationby virtue of which the IntegratedTariff of
Application (TARIC) is updated(BOE 307, 24.12.02).

Also seeabove SectionXVIlI (Foreign Trade Law) in this chronicle on Private
InternationalLaw.

- Act 46/2002,0f 18 Decemberpartially reformingPersonalncomeTax andamend-
ing the Laws on CorporationTax andnon-ResidentncomeTax (BOE 303, 19.12.02).
Note: Amendmentdo the PersonalncomeTax that are of interestfor this chronicle:
Article 33 amenddArticle 67 of the Act regardingPersonalncomeTax (Spanishini-

tials IRPF) (deductionfor doubleinternationakaxation).Amendmentgo the Corporation
TaxAct: Article 58 amenddArticle 67 (Europeangroupsof economicinterest)of the
CorporationTax Act; Article 65 amenddArticle 121 (inclusionin the tax baseof cer-

tain positive earningsmade by non residentbodies corporate);Article 66 amends
Article 129 (bodiescorporatethat are holdersof foreign securities) Amendmentgo

the non-ResidentncomeTax are foundin Chapterlll (Articles 70 to 83).

- Act 49/2002,0f 23 Decemberpn the fiscal regimepertainingto non-profitbodies
corporateand of fiscal incentivesfor patronagg BOE 307, 24.12.02).

Note: Article 2, letterd) includesamongnon-profitbodiescorporate«the delegations
of foreignfoundationsinscribedin the Registryof Foundations»Referencesrealso
madeto the non-ResidentncomeTax in Articles 21, 23, 25, 26 and 27.

XXIV  INTERLOCAL CONFLICT OF LAWS

- Act of the AutonomousCommunityof the Baleariclslands18/2001,0f 19December,
on StableCouples(BOE 14, 16.1.02).

Note: Article 2, section2 statesthat "In orderfor this Law to apply, at leastone of
the two membersmust have regional citizenshipin the Balearic Islands and the
expressedsubmissionof both membersto the systemestablishedthere underis
required.



SpanishJudicial Decisionsin Public International
Law, 2001 and 2002

The teamwho selectedthesecaseswas directedby Professo-ernandoM. Marino
(UniversidadCarloslll) andincludesthe following lecturers:A. AlcocebaGallego,
A. CebadaRomero,E. DominguezRedondoA. ManeroSalvador,D. Oliva Martinez,
C. PerezGonzalez R. RodrigueZzArribas, F. VacasFernandeandP. ZapateraMiguel.

. INTERNATIONAL LAW IN GENERAL
[I. SOURCESOF INTERNATIONAL LAW

M. RELATIONSHIP BETWEEN INTERNATIONAL LAW AND
MUNICIPAL LAW

1. Enforcementin Spanishlaw of foreignjudicial decisions

- STS20 November2001. Civil Division Appeal for judicial review n. 3325/2000

Theplaintiff, Mr 7. wasdismissecby TelevisionEspanola,SA on 8April 1994.
Having exhaustedll the meangprovidedby the Spanishlegal systenfor appealing
againsthis decision,on 5 January1998Mr 7?B. M a suitwith theformerEuropean
Commissionof HumanRights againstthe Kingdom of Spainfor violating article 10
of the EuropeanConventionon HumanRights:In itsjudgmentof 29 February2000,
the EuropeanCourt of HumanRights confirmedthe existenceof a violation of arti-
cle 10 of the Conventionand declaredthat the SpanishStateshouldpay the plain-
tiff one million pesetastompensatiofior materialdamagesandpain and suffering
and 750,000pesetasin court costsand expenses.On 5 Septembe2000 Mr F.B.
lodgedan appeal fora reviewof the 5 October1995decisionof theMadrid Superior
Courtof Justice(TS Madrid) which haddeclaredthe dismissalto befair. Theplain-
tiff specificallyaskedor his dismissalto be declarednull andvoid andto be imme-
diately reinstated,andpaid the wageshe ceasedo receiveasfrom the date of his
dismissal.He also askedor the dismissalto be declaredunfair. The TS dismissed
his appealin ajudgmentdated20 November2001.

Reportingjudge: Mr. Jesus GullérRodriguez

"Legal grounds:

cer)
Second.... [T]he coreissueis to determine for the purposeof applyingarticle
1796.1 LECiv, whetherthe Eur. Court HR, which found thereto be a violation of



article 10 of the EuropeanConventionon HumanRightsin the caseof the plain-
tiff, canbe interpretedas a 'recovereddecisivedocumentthat was withheld due
to force majeureor by the action one of the parties.

Many judgmentsdeliveredby this Courtrefer to this preceptin relationto the
legal concepiof recoveredlocumentsuchasthoseof 20 May 1986(RJ 1986\2584),
15 April 1987 (RJ 1987\2778),28 March 1988 (RJ 1988\2386),22 January(RJ
1990\71), 27 April (RJ 1990\3503)and 14 May (RJ 1990\4311) 1990 and 22
October(RJ 1990\8778)and 12 November(RJ 1991\8213)1991. Thesemaintain
that the recoveryof documentsthat are 'decisive'to the resolution of the case
appliesto documentsalreadyexistingwhenthe contesteddecisionwasdelivered,
andnotto documentghatare subsequenb the decision.This interpretationrshould
be followed, not only in view of therestrictivenatureof the admissionof an appeal
for judicial review, but alsobearingin mind the clarity of the wording of the legal
text. It is not correctto talk of 'recovered'documentsand, less still, of 'docu-
mentswithheld due to force majeureor to the action ...of one of the parties'in
relationto a documentthat doesnot yet exist.

In the presentappealit is obviousthat, contraryto the sole groundfor appeal,
ajudgmentdeliveredby the Eur. Court HR or by any other court doesnot fall
within the scopeof the aforesaidrequiremenbpf the Civil Procedurd_aw (LECiv)
as it is not within the legal capabilitiesof this Court to shun fulfilment of the
aforesaidrule aslaid down in article 117 CE (RCL 1978\2836;Ap.NDL 2875).

In orderfor ajudgmentof the Eur. CourtHR to constitutea reasonfor or means
of overturningfinal decisionsthe currentlegal systemwould haveto be modified,
ashasoccurredin Norway, Luxembourg Malta andthe Swisscantonof Appenzell,
to establishfor this purposenew legal groundsfor judicial review, bearingin mind
thatarticle 510 of the new Civil Procedurd_aw 1/2000,0f 7 January(RCL 2000\34,
962 and RCL 2001\1892),regulatesappealsfor judicial review and groundsfor
such appealsin a similar mannerto the previouslaw, accordingto which the
groundclaimedin this casewould not be admissibleeither.

Furthermorejt is not appropriateto carry out an extensiveinterpretationof the
groundsfor review providedfor in the LECiv, asthe appellantdemands jnvok-
ing article 7 of the LOPJ (RCL 1985\1578,2635; Ap.NDL 8375), since, as we
shall see,the Eur. Court HR itself, applying article 10 of the Convention,which
is similar in scopeto article 20 of the CE, determineghe existenceof a violation
of this right with specific compensatoryeffects, thereby granting the protection
that the appellantis now requestingthroughanotherchannelthatis legally inad-
missible.

Third: Nonethelessjn view of the claims madeby the appellant,the follow-
ing shouldbe added:

1) In principle, asmaintainedby the case-lawof the TS (Judgment®f the sec-
ond division, 4 April 1990 [RJ 1990\3157]and of the first division, 20
November 1996 [RJ 1996\8641]),the decisionsof the Eur. Court HR are
binding, final andnon-enforceableThis Court, givenits internationalnature,
merely decideson the internationalresponsibilityof the State,therebeing



no need todeterminewhich nationalauthorityis to held responsibldor vio-
lating theright. Moreover,it cannotbe inferredthatthe Conventionhasthe
authorityto repealaregulation,rendervoid anadministrativeactionor over-
turn ajudicial decisionit considerscontraryto the Convention.The very
case-lawof the Eur. Court HR has statedon many occasionghat its deci-
sions are 'essentiallydeclaratory'(A. 31. Marckx [ECHR 1979\2] and A.
64 Pakelli [ECHR 1983\6]).

2) But furthermore,it so happenghat in this casethe suit that the dismissed
worker filed with the Eur. Court HR not only askedfor recognitionof the
violation of his freedomof expression protectduy article 10 of the Convention
but alsothe paymentof 279,519,58%esetasthe estimatedotal amountof
the varioustypesof damagessufferedas a result. The Eur. CourtHR judg-
mentis thusthe culminationof a proceduralprocessthe last of the rulings
of a Court, albeit of a specialnature,but which fully heardthe plaintiff's
claim - essentiallythe sameasthatwhich was settledby the nationalcourts,
asthe significantfact is that the internationalcourt appliedarticle 41 of the
Conventioncontaininga provisionfor remedythatendowsthat court'sjudg-
ment with a complex natureinsofar asis not directly enforceablebut not
merely declaratoryeither, as the mostauthoritativedoctrine states.

The preceptin question,formerly art. 50 of the Convention, statesthat 'If the
Court finds that a decisionor a measuretakenby a legal authority or any other
authority of a High ContractingParty, is completelyor partially in conflict with
the obligationsarising from the presentconvention,andif the internal law of the
said Party allows only partial reparationto be madefor the consequencesf this
decisionor measurethe decisionof the Court shall, if necessaryafford just sat-
isfactionto the injured party'. On the basisof this provision, the Eur. Court HR
examinesat length the circumstanceshat concurredn the dismissalof the plain-
tiff, arriving atthe conclusionthat his claimswereindeedbasedon the right con-
tainedin the aforesaidarticle 10 of the Convention.However,immediately,departing
from the premisethatit is impossibleto make perfectreparationfor the conse-
guencesof this violation (the only circumstancesinderwhich article 41 of the
Conventioncanbe applied),the Court goeson to analyzein point 57 of the deci-
sion all the circumstancesffecting the scopeof the requesteccompensatiorand
reacheghe conclusion,taking into accountvariousfactorsand applyingthe prin-
ciple of equity, that the financial compensatiorfor the violation of this right should
amountto one million pesetasplus legal costs,expensesnd interest. Therefore,
the recognitionof the plaintiff's rights deriving from the dismissalhe sufferedat
one point endeddefinitively with the decisionof the Eur. Court HR. From this
perspective the partiesto this suit would be boundby the negativeeffect of the
resjudicata, and this preventsthe claims relating to the effects of the infringe-
ment of the right to freedomof expressionas a determiningelementof the dis-
missal of the appellantfrom being broughtagain.

Fourth: Therefore,as the public prosecutorrequestsin his report, the appeal
for judicial review mustbe dismissedthoughit is not properfor the appellantto



bearthe legal costsowing to his statusas a worker who is grantedthe benefit of
free legal aid by law".

2. Application of internationaltreatiesin Spanishlaw

- ATS 20 February2001. Civil Division. Declarationof enforceabilityof a foreign
judgment(exequatur)n. 1768/1998

The representativef Mr. Goran U., applied fora declarationof enforceabilityof
ajudgmentof 28 November1995, deliveredby the SupremeCourt of Gibraltar, dis-
chargingthe contractenterednto in August19900n the transactionof sharesowing
to thefailure of the purchaserMr AndersD., to satisfythe deferredpayment.

Reportingjudge: Mr. Ignacio SierraGil de la Cuesta

"Legal grounds:

First: The first issuethat needsto be examinedn orderto reacha decisionon
the applicationfor a declarationof enforceabilityof thejudgmentdeliveredby the
SupremeCourt of Gibraltaron 28 November1995is to determinethe applicable
laws underwhich the claim should be examined;this is an issue of paramount
importanceasit conditionsnot only the presupposition®n which the effective-
nessof the foreign decisiondependshut also the objectivepowersof the author-
ity thatis to deliverjudgmenton the recognitionof the decision.

Second:The applicationof the BrusselsConventionof 27 Septemberl1968
(LCEur. 1972\178)onjurisdiction and the enforcemenbf judgmentsin civil and
commercialmatters(consolidatedsersionfollowing the Conventionon the acces-
sion of the Republic of Austria, the Republic of Finland and the Kingdom of
Sweden,done at Brusselson 29 November 1996; RCL 1999\825and LCEur.
1997\134)shouldberuled out abinitio andoutright.... Thereasonfor ruling out
the applicationof the conventionlies in its spatialscope Art. 60 of the Convention
indeedestablisheghat it shall apply to the Europearterritory of the contracting
States,including Greenland,andto the Frenchoverseaslepartmentsandternto-
ries, andto Mayotte, andempowerghe Kingdom of the Netherlanddo extendits
scopeof applicationto the NetherlandsAntilles. Whenthe Kingdom of Denmark,
Irelandandthe United Kingdom accededo the Conventionthroughthe Luxembourg
Conventionof 9 October1978 (LCEur. 1978\371)art. 60 was modified; the new
wording statedthat it shall not apply to any Europeanterritory situatedoutside
the United Kingdom for the internationalrelationsof which the United Kingdom
is responsibleunlessthe United Kingdom makesa declarationto the contraryin
respectof any suchterritory. This preceptremainedunalteredandno suchdecla-
rations were made until the aforementionedSan SebastianConventionof 1989
whereby the contentof art. 60 was withdrawn, thereby annulling the United
Kingdom'spowersto extendthe applicationof the Conventionunilaterally to any
Europearterritory for the internationalrelationsof which it assumesesponsibil-
ity. The preceptwasalso strippedof its contentfollowing the accessiorof Austria,



Finland and Sweden,whose Conventionof 29 November 1996 was ratified by
Spainby meansof an instrumentdated23 December1998.

Underthesecircumstanceshe United Kingdom of GreatBritain andNorthern
Ireland formulateda declarationon 30 July 1998 -evenbefore Spainratified the
Conventionof accession extendingthe applicationof the BrusselsConvention
unilaterally to Gibraltar, for whoseinternationalrelationsit assumesesponsibil-
ity, making use of the powersconferredto it by the wording of art. 60 following
the LuxembourgConventionof 1978. This declarationpromptedan immediate
responsdrom Spain, which, in a declarationformulatedon 11 September1998,
expressedts oppositionto this attemptat unilaterally extendingthe Convention
without the consenf the othercontractingparties.lt is thereforein this light that
we should examinethe applicationof a supranationategulationto the recogni-
tion and enforceabilityof the decisiondeliveredby the Gibraltar court. Sincethe
articleregulatingthe spatialscopeof applicationof the Conventionbecamestripped
of content -andit shouldbe notedthatthe United Kingdom ratified the Convention
of accessionstripping it of content -the power accordedby the Luxembourg
Conventionto extendit to Europearterritory situatedoutsidethe United Kingdom
for the internationalrelationsof which the United Kingdom is responsiblewas
accordinglylost. In view of the foregoing, the attemptto extendthe Convention
unilaterallyevidentlycomesup againsthe lack of the necessargonsenbr accept-
anceof the otherstatesparty and shall not be takeninto accountasit contradicts
the letter of the Conventionandthe rules of InternationalLaw, specifically those
pertainingto the Law of Treaties.

Third: Having thus ruled out the application of the BrusselsConvention,we
mustnow examinewhetherthe foreignjudgmentmeetsthe conditionsfor recog-
nition underthe rules of the Civil ProcedureLaw of 1881 - arts. 951 and fol-
lowing - applicableto the case,in accordancewith the secondinterim provision
of Law 1/2000,0f 7 January(RCL 2000\34and962), and, in any event,with the
sole abrogativeprovision, point 1, paragraph3.

Fourth: Art. 951 of the LECiv. 1881 establisheghat final judgmentspassedn
foreign countrieswill havethe force establishedn the respectivetreaties.In the
absenceof treaties,this is governedby the systemof reciprocity, as the follow-
ing articlesstateor, in the absenceof either, by a setof conditionsestablishedy
this very law. The articlesregulatingthis issueare found in SectionTwo of Title
VIII of Book Il entitled 'Concerningudgmentsdeliveredby foreign courts'.

A foreign elementis thereforethe basisfor a declarationof enforceabilityof a
foreignjudgment;this foreign elementmuststemfrom thejudgmentandfrom the
country of provenancewhich must enjoy jurisdictional sovereigntyover a par-
ticular territory in orderto settledisputesarisingin it betweenits own nationals,
betweenits nationalsand foreign citizens, or betweenforeign citizens, pursuant
to uniform or autonomougules determiningthe scopeand limits of its jurisdic-
tion. Its jurisdiction is thus linked to the territorial sovereigntyof the state, of
which it is an expressionjn the caseof decisionsdeliveredby a Gibraltar Court



it is necessaryo go backinto historyto the law from which the currentsituation
derives.Article X of the Treaty of Utrecht of 13 July 1713, statesliterally:

'The Catholic King doeshereby,for himself, his heirs and successorsyield to
the Crown of GreatBritain the full andentire propriety of thetown and castleof
Gibraltar, togetherwith the port, fortifications and forts thereuntobelonging;and
he gives up the saidpropriety to be held and enjoyedabsolutelywith all manner
of right for ever, without any exceptionor impedimentwhatsoever'.

l(:ift%: The meaningof the rule hasled a significantsectorof particularly autho-
rized scientific doctrineto maintainthatthe cessiongrantedby meansof the Treaty
was simply territorial, pertainingto domain,andthatits attributesthereforelacked
sovereignty.This interpretationis backednot only by the article, which refersto
Gibraltarbeingyielded 'without any territorialjurisdiction'andgrantsthe Spanish
crown preferenceshould Great Britain grant, sell or by any meansalienatethe
propriety of the town of Gibraltar, but also, in particular, by the historical back-
groundto the Treaty,namelythe PeaceTreaty of 24 October1648 signedbetween
Ferdinandlll and the Empire during the Congressof Munster, the Treaty of
Versaillesof 9 March 1701 betweenFranceandthe electorof Bavariaand, espe-
cially, the preliminary Hispano-Britishtreaty of peaceandamity signedat Madrid
on 27 March 1713,in which thereis no mentionwhatsoeveiof sovereignty.

However, this Court is not unawareof the variousinterpretations which are
perhapsmore concernedwith the principlesandtechniqueof Public International
Law - accordingto which the transferof sovereigntyis admissible giventhe light
shedby the Law of Treaties particularlyarts. 31 and 32 of the ViennaConventionof
1969 (RCL 1980\1295and Ap.NDL 13520),the preparatorywork for the Treaty
of Utrechtitself and a few precedentsn thejudgmentsof the InternationalCourt
of Justice,suchasthatof 12 April 1960('Right of passagef Portugalover Indian
territory"). Now, severalpoints needto be clarified regardingsucha claim. First,
to agreeto the transferof sovereigntybecauseunderPublic InternationalLaw it
is not possibleto conceiveof a cessionasbeing limited exclusivelyto territorial
control amountsto convertingthe Treaty of Utrecht, specifically art. X, into the
law that definesthe spatial boundariesof the cededterritory, which is limited
exclusivelyto thetown andcastleof Gibraltartogetherwith its port, fortifications
and ports; that is, the Rock of Gibraltar. The cessiondoesnot thereforeencom-
passotherphysical, terrestrialor maritime spacesjust as the watersadjacentto
the Rock are excluded.Secondthe currentterritorial possessionwhich hasover-
steppedtheselimits, is not properlyjustified in the acquisitive prescriptionfrom
which the sovereignright over the territory of the isthmusand adjacentwatersis
seento be derived.Were Public InternationalLaw to admit that this treaty grants
powersto acquireterritorial sovereigntyand that the necessaryperiod time has
expired,the claim of legitimacy comesip againsttheinsuperablestumblingblock
that the effective exerciseof sovereignpowersover the territory was not peace-
ful, asit is well known that Spainfails to agreewith the exerciseof suchpowers
and expresseghis categorically,actively and positively. Third, aboveGibraltar's



recognizedcolonial statushoverthe effectsof the currentdecolonizationprocess,
which in this particular disputeis markedby various resolutionsof the United
NationsGeneralAssembly -from n. 20700f 1965,to 2331 of 1966 and 2353 of
1967 and 2429 of 1968 - which defendthe principle of territorial integrity in
favourof Spain,asthe inhabitantsof Gibraltarcannotbe considered peoplewith
aright to free determination.The very sameprocessandright of decolonization,
insofarasit revealsthe shift awayfrom the conceptof a colonial relationshipas
oneof sovereigntyandtowardsthe currentnotion of an administrationunderinter-
national supervision,delegitimizesBritish sovereigntyover the Gibraltar ternto-
riesin favourof the statewhoseterritorial claim is identified with the decolonization
process;and this also extendsto the maritime areasthat bathetheseterritories,
giventhe acceptancef the decolonizingprinciplesat the United NationsConference
on the Law of the Seain 1982.Fourth, principlespertainingto intertemporal law
in InternationalLaw, particularlythe Law of Treaties,casta shadowon the valid-
ity of the British rights deriving from the Treaty of Utrechtinsofarasthey allow
their rulesto be interpretedin the light of contemporaryfacts; and eventhe pro-
visions of the Vienna Conventionof 1969 castdoubtson this validity, asart. 64
providesfor the terminationof treatiesthat clashwith a new imperativerule of
InternationalLaw, and art. 71.2 provides exemptionfrom compliancewith the
treatyandmaintainstherights, dutiesandlegal situationsprovidedthattheir main-
tenancedoesnot opposea new imperativerule of InternationalLaw; the cession
of sovereigntyas a resultof use of force and, as such, lacking legitimacy today
would only be respectedn its effectsinsofarasit did notviolate the principle of
territorial integrity that underpinsthe processandright of decolonization.

Sixth: Giventhis stateof affairs, it is not appropriateto declarethe decisionof
the Gibraltar Courtsto be enforceableThere are sufficient argumentgo at least
castdoubtsuponthe legitimacy of the territorial sovereigntyfrom which the exer-
ciseofjurisdiction by theseCourtsis derived:for, eithertheterritorial cessioncar-
ried out in 1714 lacked sovereigntyand, therefore jurisdiction; or if this cession
did involve territorial sovereigntyts currentlegitimacy isquestionablén the light
of the rules of the Law of Treaties,of the currentlaw on decolonizationand the
fact that Gibraltar'scurrentstatusderivesfrom the useof force andits effectsand
consequencesontradictthe principles of territorial integrity and free determina-
tion which constitutethe backboneof this processof decolonizationIn any case,
this questionederritorial sovereigntyshouldrefer exclusivelyto spacegelimited
in the documentof concessionand shall neverextendto others,whetherterres-
trial or maritime, in respectof which by no meansis it appropriateto recognize
sovereignpower orjurisdiction of any kind basedon prescriptiveinstruments.

The applicationof all theseconsiderationgo the groundsof the application
for a requestfor exequaturleadsto the conclusionthat thereis no evidencefor
the existenceof the mostbasic of themall - ajudgmentdeliveredby the courts
of a foreign country and, as such,foreign courts -in the exerciseof jurisdiction
deriving from the sovereigntyunquestionablyexercisedover a particular terri-

tory (...).



The Court rules:

1. We denythe applicationfor a declarationof enforceabilityof thejudgment
handeddown on 28 November 1995 by the SupremeCourt of Gibraltar,
madeby the ProcuradoraVrs A.-P L., representingir GoranU.

2. The documentatiorshall be returnedto the petitioner".

- ATS 14 June2002. Criminal Division. Appeal for reversaln. 29/2002

In thisjudgmentthe TS dismissesthe appealfor reversallodged by the public
prosecutoagainsthejudgmentof 23 May 2002 dismissingthe actionbroughtagainst
the memberof the BasqueregionalparliamentArnaldo O.M. for possibleapology
of terrorism. According to pressagenciesMr Arnaldo O.M. had utteredthe expres-
sion "Gora Euskadita askatasunatluring a rally held on Frenchterritory.

Reportingjudge: Mr. PerfectoAndreslbanez

"Legal grounds:

(S c)ond:The scopeof decisionof the judgmentagainstwhich the appealis
directedand, therefore,of the currentdecision,is limited - exclusively -to ascer-
taining whether,in view of what hasjust beensaid, such conductabroadcan be
prosecutedn Spainpursuanto art. 23.4b) LOPJ(RCL 1985\1578, 2635Ap.NDL
8375)in connectionwith the PenalCodearticle that hasbeenquoted.

In this respectthereis no doubtthatthe prosecutionof actionsthat constitute
crimesof terrorismand of thosethat may constitutegenocideor torture are nec-
essarilysubjectto the principle of universaljurisdiction, a questionwhich assuch
is not applicableto this case.For in the matterin handit is simply a caseof deter-
mining how to treatthe action broughtby the prosecutorin accordancewith the
legal natureof the conductin question.

Fourth: ... Thisis clearwhenturning, asis necessaryn universallyprosecuted
actions,to the rnles of InternationalLaw with the statusof nationallaw (art. 96.1
CE [RCL 1978\2836Ap.NDL 2875]), in orderto establishthe semanticscopeof
the syntagm'terroristoffences'.

In this connectionit is necessaryfirst of all, to quotethe EuropeanConvention
on the Suppressiornof Terrorism of 27 January 1977 (RCL 1980\2212;RCL
1992\2262;Ap.NDL 13317),which Spain hasratified. Art. 1 statesthat, for the
purposeof extraditionbetweenContractingStates the following offencesshall not
be regardedas a political offence - and thereforemay be classifiedas terrorist
offences:'c) a seriousoffenceinvolving an attackagainsthelife, physicalintegrity
or liberty of internationallyprotectedpersons,jncluding diplomatic agents;d) an
offenceinvolving kidnapping,the taking of a hostageor seriousunlawful deten-
tion ; e) an offenceinvolving the useof abomb,grenadeyocket, automaticfirearm
or letter or parcelbomb if this use endangergpersons;f) an attemptto commit
any of the foregoing offencesor participationas an accompliceof a personwho
commitsor attemptsto commit suchan offence’.And art. 2 allows the sametreat-



mentto be givento 'anactof violence,otherthanonecoveredby Article 1, against
the life, physicalintegrity or liberty of a person'.

The SpanishConstitutionreflectsthis samecriterion by clearly distinguishing,
for the purposeof extradition, betweenpolitical offencesand 'terrorist offences'
(art. 13.3).

According to the InternationalConventionfor the Suppressiorof Terrorist
Bombingsof 15 December1997 (RCL 2001\1401) which Spainhasalsoratified,
'Any personcommits an offence within the meaningof this Conventionif that
personunlawfully and intentionally delivers, places,dischargesor detonatesan
explosiveor otherlethal devicein, into or againsta place of public use, a State
or governmenfacility, a public transportatiorsystemor an infrastructurefacility:
a) With the intent to causedeathor seriousbodily injury; or; b) With the intent
to causeextensivedestructionof sucha place, facility or system,where such
destructionresultsin or is likely to resultin major economicloss'. According to
the samearticle, anyonewho 'attempts'to commit an offence, 'participatesas an
accomplice'or 'organizesor directsothersto commitanoffence ...or in anyother
way contributesto the commission'of the aforementioneaffencesshall also be
consideredo commit an offence (art. 2.1).

Also enlighteningis the Council of the EuropeanJnion's proposalfor aframe-
work decisionapprovedon 7 December2001 (RCL 1999\1205bis and LCEur.
1997\3694).The proposal statesthat eachmemberstate shall take measurego
ensurethatinternationalactsby their natureand context, which may be seriously
damaging taa countryor to an internationalorganizationshall be deemedo be
terroristoffences:'a) attackson a person'dife which may causedeath;b) attacks
on the physicalintegrity of a person;c) kidnappingor hostagetaking ...e) exten-
sive destruction ...".

The EU Council CommonPositionof 27 December2001 on the applicationof
specific measuredo combatterrorismis also relevantto the decisionin hand.
Accordingto the position, "terrorist act" shall meanone of the following inten-
tional acts,which, given its nature orits context, may seriouslydamagea coun-
try or an internationalorganization,as defined as an offence undernationallaw,
wherecommittedwith the aim of: a) attacksupona person'dife which may cause
death;(b) attacksuponthe physicalintegrity of aperson;(c) kidnappingor hostage
taking ..."(art. 1.3).

And it is well known thatart. 15 of the Treaty on EuropeanUnion statesthat
‘commonpositions[adoptedby the Council] shall definethe approachof the Union
to a particularmatterof a geographicalbr thematic nature.Member Statesshall
ensurethat their national policies conform to the commonpositions'.

Thesedetailedreferencedo various legal texts are crystal clear and coincide
in their precisedefinition of the expression'terrorist offences',which, without a
doubt,denotesexclusivelythe practiceof thosewho resortto violenceagainstper-
sonsor thingsin orderto provokealarmor panic,andgenerallydo soin anorga-
nizedfashionandinvoking political aims. It is thereforeclearthat actionssuchas
the one describedn the suit fall outsidethe scopeof applicationof this category



of rules. Therefore,the interpretativecriterion usedin the contestequdgmentis
neitherarbitrary nor capricious,and not evena questionof choice, sinceit is laid
down by provisionsthat are anintegral partof our currentlegal system,andthese
guidelinesconstitutethe only valid key to interpretationin this matter.

(...)

Eighth: The prosecutomuestionswhetherthe ‘extolment'or ‘justification’ of
terroristoffencesmay be classifiedas opinion. And he baseshis argumenton the
fact that art. 607.2of the PenalCode,underthe headingof 'Crimesof genocide’,
sanctionsconductconsistingof the 'disseminationusing any meansof ideasor
doctrineghatdenyorjustify the offenceslistedin the previousparagraphTherefore,
accordingto him, if the criterion maintainedin the judgmentappealedagainstis
applied, such apologeticconductwould be impossibleto prosecutebeyondour
borders,eventhough,in his view, this is not whatis agreedin the Conventionon
the Preventionand Punishmentf the Crime of Genocideof 9 December1948
(RCL 1969\248;NDL 8726), which mentionsincitementto commit genocidein
article lll.c).

However, the prosecutor'sopinion finds no backing either in theory or in
InternationalLaw or in national law. First, becausethe offence of incitementis
committedby expressinga point of view, making public an opinion. And second,
becauseaccordingto the Conventionon the Preventionand Punishmentof the
Crime of Genocidethe apologyof genocidedoesnot actually constitutegenocide,
asis inferredfrom article ll, which only includesunderthis headingactssuchas
killings, seriousbodily or mental harm, the infliction of destructiveconditions,
measureglesignedto preventbirths and forcibly transferringchildren. And also
becausewnhatthis text universally proscribesis (solely) 'direct and public incite-
mentto commitgenocide' Accordingto thefirst meaninggivenin the Diccionario
de la RealAcademiaEspanola(Dictionary of the Spanish RoyaRcademy),the
Spanishword usedhere, 'instigar’, is equivalentto 'incitar' (to incite), which is
preciselythe verb usedin art. 18 of the PenalCodeto define provocation,some-
thing thatis empirically and legally differentfrom an apology.

Therefore,apology of genocideis not includedin the Conventionand is not
internationallypunishable eventhoughit is punishablein Spain, pursuanto art.
607.20f the PenalCode. This pointsto the total symmetrybetweenthe treatment
given by our legislatorandby the internationallegislatorto apologyof genocide,
andthe treatmeniapologyof terrorismhasreceivedin this courtroom,in this case
with respectto its prosecutionAnd this could not be otherwise,owing to an ele-
mentarycriterion of legal rationality, on the basisof the coherentand unequivo-
cal legalground".

IV. SUBJECTSOF INTERNATIONAL LAW

1. Immunityfrom enforcemenbf aforeign state

- ATC 112/2002,1 July, Application for adeclarationof fundamentatights n. 4759/
2001



On 27 September1995 thejudge of Social Affairs Courtn. 35 in Madrid ruled
thatMr FranciscoS.O.,an employeeof the USEmbassyin Madrid, hadbeenunfairly
dismissed.Thisjudgmentwas confirmedby a decisionof the Social Affairs Division
of the SuperiorCourtof Justiceof Madrid on 19May 1997 Inview of the employer's
failure to complywith thepreviousruling, the employediled a request foiits enforce-
mentanda writ issued bythejudge of Social Affairs Court n. 35 in Madrid dated
24 July 1998 establishedhe sum of 1,385,936pesetagrincipal, 103,945pesetas
legal costsand 138,539pesetadnterest.A subsequentvrit issuedon 25 September
1998 modified the principal, which was establishedt 1,465,936esetas.Given the
failure of the party againstwhich the enforcementction was to be takento desig-
nate any goodsliable to attachment,t wasagreedoy a writ of executionof 28 July
2000to attachthe moniesto which the US Governmenbr its Embassycouldbe enti-
tled as refundedVAT. The party againstwhich the enforcementaction was taken
lodgedan appeal forreversalon the groundsof the non-existenceon Spanishterri-
tory of goodsliable to beattachedn orderto satisfythe amountsowed, on the under-
standingthatall goodsheld enjoy theprivilege ofimmunityfrom enforcemenasthey
relate to activities "iure imperio”. The appealwas dismissedby a writ dated23
November2000anda subsequent appeabainstrefusalof leaveto appealwasalso
dismissedby the social affairs division of the Madrid Superior Court of Justice
on 16 May 2001. The resultingapplicationfor a declarationof fundamentalrights
n. 3442/200claimedthat the decisionto attachmoniesrelating to refunded UAT
infringesthe right to effectivejudicial protection(art. 24.1CE), specificallythe right
of non-attachmenbf the goodsof foreign statesusedor activities "iure imperio ".
Finally in a writ of 13 November2000, thejudge orderedthat the amountof prin-
cipal be madeavailableto the enforcer,the otherparty lodgedan appeafor rever-
salagainstthis decision,which was dismissetly a writ of 13 July 2001 statingonce
againthatthe USEmbassynot only is entitledto the refundof UAT on activities "iure
imperio”, but also, pursuantto Royal Decree66911986,0f 21 March (RCL 1986\
1096and1408), as a resultof commercialoperationgderivingfrom cooperationand
trade agreementsand that althoughin both casestheseoperationswere “exempt"
from UAT, only in thefirst could they be considered'immune ". On 10 September
2001 an appeafor a declarationof fundamentatights waslodgedagainstthe deci-
sion of Social Affairs Courtn. 35 of Madrid, of 13 July (decisions238/1995,)dis-
missing the appeafor judicial review lodgedagainstthe writ issuedby that same
judge on 13 November2000in proceeding$or the enforcemenbf thejudgmenton
dismissal(n. 38/1998),0n the groundsthat it violatesarticle 24.1.

"Legal grounds:

First: Before examiningthe appellant'sclaim of infringementof rights, it is
necessaryto clarify severalpoints: first, that the presentconstitutionalproceed-
ings originatesfrom ajudgmentdated27 September1995,issuedby thejudge of
Social Affairs Court n. 35 in Madrid, sentencingthe governmentof the United
Statesof Americato pay compensatiotfior unfair dismissalto Mr FranciscoS. 0.,
who renderedhis servicesat that government'sEmbassyin Madrid; second,fol-
lowing the requestfor enforcemenbf the aforementionegudgmentfiled by the
unfairly dismissedworker owing to failure to be paid the sumsowed, the party



againstwhich the enforcementaction was taken and now the appellantfailed to
designateany goodsliable to attachmentglaiming that all the goodsit possesses
on Spanishterritory areimmunefrom attachmentsthey are usedfor sovereign
activities (iure imperio) of that State; and third and last, after the judge ordered
the attachmenbf certaingoods,the sumsof refundedVAT to which the party was
entitled, andafterthe latter wasorderedto specifythe origin of its deductibleVAT
in orderto be able to determinepossibleimmunity from attachmentijt failed to
comply with thejudge'srequestby shirking the duty to prove its claim that all
the VAT refundedcamefrom immune operations.

Given this stateof affairs, in a writ dated 13 July 2001, the judge ratified his
decisionon attachmentand that the party againstwhich the enforcementaction
was taken should make availablethe principal, given that, on the one handthe
VAT refundednot only originatedfrom sovereignactivities but also from com-
mercialactivitiesderiving from cooperatiorandtradeagreementsvhich, although
exemptfor tax purposes,could not be classified as immune from enforcement;
and,on the otherhand,the party'sclaim that all its operationse consideredsov-
ereign' amountedto evading Spanishjurisdiction in the fulfilment of its duties,
which involves an obviousbreachof law, a breachof the principle of goodfaith,
and a violation of the right to effectivejudicial protectionfrom the enforcement
of judgmentgrelatingto the dismissedwvorker, andthe claimedextensionof immu-
nity is unacceptabl@asit hasno groundsin InternationalLaw or in the case-law
establishedy the ConstitutionalCourt.

Disagreeingwith the aforementioneddecision,the party lodged the present
applicationfor a declarationof fundamentalrights on the understandinghat the
decisioninfringes the fundamentakight to effectivejudicial protection(art. 24.1
CE [RCL 1978\2836and Ap.NDL 2875]) 'insofarthat it doesnot state whether
the enforcemenmeasuresadoptedby a court apply to goodsprotectedby a legal
considerationof immunity’, claiming, once again, that all its goodsare immune
from enforcementas it had previously maintainedthroughoutthe court process
(systematicallyappealingagainsteachof the decisionsissuedin the enforcement
process)andto this Court, with which it lodged an applicationfor a declaration
of fundamentalrights n. 3442/2001 with identical claims and identical grounds.
For this reason,in the opinion of the Prosecutorthis appealis extemporaneous,
sincethe last decisionon the contestedattachment ordewas deliveredthrough
the writ of 16 May 2001.However,this objectionshouldnot betakeninto account
asthroughthe decisioncurrently contestedwrit of 13 July 2001) the court also
ruled on the lack of immunity from enforcementof the monies attachedwhen
passingudgmenton the appealfor reversal;and it is preciselyon this judicial
consideratiorthatthe appealhingesandto which the appellanimputesthe breach
of a fundamentaright.

Second:The claims presentedn accordancewith the procedurelaid down in
art. 50.3LOTC (RCL 1979\2383and Ap.NDL 13575) merely confirm the appro-
priatenesof dismissingthe applicationfor a declarationof fundamentatights as
they manifestlylack any groundsthatjustify a decisionon their substancéy this



Court (art. SO.1.cLOTC), sincethe invokedbreachof a fundamentatight did not
occur. Indeed,the plaintiff turnedto this Court given the impossibility of appeal-
ing by processof law againstthe Social Affairs Courtdecisionto attachits goods,
seekingan interpretationof ordinary legality in accordancewith its claims, asis

statedclearly in the petition of the appeal wherebyit urgesthatthis courtdeclare
the immunity from enforcemenbf any moniesdueto the United StatesEmbassy
or Governmentn respectof any refundingof VAT by the Spanishtax office.

And in this connectionit is necessaryo point out that, asthis Court hasstated,
"art. 21.2LOPJ(RCL 1985\1578, 263%nd Ap.NDL8375)andtherulesof Public
InternationalLaw to which this preceptrefersdo not imposea rule of absolute
immunity from enforcemenbn foreign States;rather,they allow the relativity of
the saidimmunity to be establishedThis conclusionis furtherbackedby the very
requiremenbf effectivenes®f the rights laid down in art. 24 CE andby the 'rea-
son'for immunity, which is not to grant Statesindiscriminateprotectionbut rather
to safeguardheir equality and independenceTherefore,any delimitation of the
scopeof this immunity shouldbe basedon the premisethat, in general,when a
particularactivity or whenthe allocationof particulargoodsdoesnot involve the
sovereigntyof the foreign State,both InternationalLaw and,accordingly,national
law do not authorizethe failure to enforcea judicial decision;consequentlya
decisionof non-enforcementwould amountto infringing art. 24.1 CE (seepar-
ticularly SSTC107/1992,0f 1July [RTC 1992\107],F 4; 292/1994 0f 27 October
[RTC 1994\292],F. 3; 18/1997,0f 10 February[RTC 1997\18],F 6; and 176/2001,
of 17 SeptembefRTC 2001\176],F 3).

When applying the aforementionedioctrineit is clearthat the presentappeal
involves a simpledisagreemendf the appellantwith thejudicial decisionadopted
asit is contraryto the appellant'sclaim (immunity from enforcementof all its
goods), and raisesa questionbeforethis Court (determinationof goodsliable to
attachmenin the enforcemenprocedure}hat only the courtsof law are empow-
eredto decideon in the exerciseof their duty 'ex' art. 117.3 CE, and which can
only be reviewedby this ConstitutionalCourt in casesof lack of grounds,mani-
fest arbitrariness,unreasonablenessr blatanterror (SSTC 111/2000,0f 5 May
[RTC 2000\111],F. 8; and 161/2000,0f 12 June[RTC 2000\161],F. 4).

However, none of thesedefectscan be imputedto the contesteddecision(as
the Prosecutomaintains)insofarasthe court'sinterpretationof currentlaw can-
not be describedas ungroundedunreasonablearbitrary or erroneous.Thejudge
madethe decisionto attachsumscorrespondingo refundedVAT after consider-
ing, in a reasonedmanner,that such moniesoriginatedboth from actionsiure
imperio andfrom private activities (tradeoperationsor cooperationwhich, unlike
the first kind, do not enjoy the privilege of immunity from enforcementas they
arenot boundto the sovereigntyof a foreign State.This conclusionwasnot inval-
idatedby the appellant,not evenwhenit receivedan injunction from the courtto
prove the specific provenanceof the attachedmoniesin orderto determinetheir
possibleimmunity, andit thus maintaineda clearly passiveattitudewith the aim
of protectingall its goodsfrom the enforcemenbrder (which had beenissuedby



the court to ensureit fulfilled its legal dutiesin respectof an unfairly dismissed
worker) and, basically, aimedto securean extensionof its privilege of immunity
from enforcementhatis neitherallowed by InternationalLaw nor complieswith
the constitutionaldoctrinethat this Court hasestablishedn this respect.Equally
inadmissibleis its attemptto justify its inactivity regardingthe burdenof proof
by thefactit is a sovereignstateand, accordingly,transferthe burdento the other
party,requiringthatthe dismissedvorkerproveto thejudgethe useof the Embassy's
goodsand assets.

As aresult, the contestequdgementdeservesno reproachfrom the constitu-
tional point of view insofar as not only was thereno breachof the fundamental
right as claimed, but, on the contrary, it showeddeferencefor this right, by pro-
tectingthe worker'sright to effectivejudicial protectionby not constrainingwith-
out causehis possibility of achievingthe effective enforcementof the decision
that declaredhis dismissalunfair and recognizedhis right to receivecompensa-
tion asestablishedy law (seeparticularly SSTC107/19920f 1July, F. 4; 292/1994,
of 27 October,F. 3; 18/1997,0f 10FebruaryF 6; and 176/2001,0f 17 September,
F 3).

Therefore,the Court

Rules

Thatthe presentapplicationfor a declarationof fundamentarights filed by the
governmenbf the United Statesof Americabe dismissedandthe proceedingde
shelved.

Madrid, on July the first, two thousandand two".

V. THE INDIVIDUAL IN INTERNATIONAL LAW

1. HumanRightsand FundamentaFreedoms

a) Theright to appealajudgmentbeforea highercourtin criminal proceedings

- STS25 July 2002, Criminal Division. Appealfor judicial review n. 69/2001

In this decisionthe SupremeCourtpartially allows the appeallodgedby Mr Brian
AnthonyH. anddeclaresnull andvoid a decisionissuedby the samecourton 6July
1988dismissingthe appeallodgedby Mr Brian AnthonyH. This decisionof 25 July
2002 ordersthe proceedings beesumed athe stageof the lodging of the appealin
cassation,in order that the appellantbe offered the possibility of lodging suchan
appeal. The TS considerghatin this way the appellantmay effectively enjoy his right
to appealajudgment.However,in the opinion of the TS, it is notappropriateto grant
authorizatiorfor theformalizationof the actualappeafor reviewasthereis no new
evidenceor newfacts to prove the innocenceof the personscondemned.

Reportingjudge: Mr. Carlos GranadosPerez



"Legal grounds:

First: We are currently at the stageof bringing the appealfor judicial review,
prior to formalization, for which the expressauthorizationof this division of the
SupremeCourt is required.

The appealfor judicial review is a specialappealin that, if successfulit amounts
to infringementof the principle of respectfor the resjudicata and for the over-
riding needfor certaintyin the field of law. Thereforethis legal remedycanonly
be feasiblewhen attemptingto remedysituationsprovento be unjustandin which
thereis evidenceof the accused'snnocencewith respecto the facts that consti-
tuted the groundsof the condemnatoryudgmentand providedthat it complies
with one of the circumstancesaid down in article 954 of the Criminal Procedure
Law (LECrim. 1882, 16).

The appellantwishesfor authorizationto lodge an appealfor judicial review
as he contendsthathis situationis similar to the 4th casedescribedn article 954,
which allowsjudicial review 'when, subsequertb thejudgment,newfactsor new
evidencebecomeknown which prove the innocenceof the convictedperson'.

In this casethe newfact is the opinion issuedby the HumanRights Committee
of 2 April 1997.1t is claimedthat this opinion statesthat the Kingdom of Spain
violated variouscivil rights guaranteedy the Covenantspecifically: violation of
the right to freedomin connectionwith the refusalto grantbail and consequent
pre-trial custody;subjectionto degradingtreatmentduring custody;unduedelays;
andviolation of the right to appealthe judgmentbefore a higher court.

It is alsoclaimedthat, on the basisof the foregoing, Michel andBrian H. 'are
entitled to an effective remedythat involves compensationand 'to an effective
and enforceableremedyif a violation is found to have beercommitted'.

It is pointedout that Brian H. broughtan action for Stateliability for the mis-
carriageof justice and at the sametime lodgedan appealfor annulmentwith the
Provincial Court of Valencia,which dismissedhe appealasfive yearshadelapsed
sincethe serviceof the judgmentandit was not a suitableremedyfor declaring
thejudicial error. An applicationfor a declarationof fundamentalights was sub-
sequentlyfiled with the ConstitutionalCourt againstthe aforementionedlecision
of the Provincial Court of Valencia. The ConstitutionalCourt, in a decisiondated
13 November2000 (RTC 2000\260),dismissedthe appealon the groundsthat
the appellanthad not exhaustedll judicial meansand pointed out thatin order
to examineand, if appropriate redressthe possibleviolations of the appellant's
fundamentalrights, annulmentwas not the only means,as he had the option of
filing an appealfor review aslaid downin the Criminal Procedurd_aw (arts.954
and ff.), asthe opinion of the Committeemay be considereda new fact for the
purposeof article 954.4 of the Criminal Procedurd_aw, or of bringing an action
on the groundsof miscarriageof justice as setforth in articles292 and 293 of the
Criminal Procedure.aw.

In the backgroundto his appeal,the appellantstatesthat the H. brothersgave
notification of their intentionto appeal(sic) the decisionof the Provincial Court



of Valenciaby appointinga lawyer. The SupremeCourt rejectedthe appointment
of the aforesaidlawyer as he was not registeredn Madrid; the H. brothersthere-
fore presentedhe groundsof the appealto the SupremeCourt themselvesThis

courtappointeda duty lawyerto defendthe interestsof the H. brothers.This lawyer

informed the court that he consideredherewere no groundsfor the appeal,and

the court accordinglyappointeda secondduty lawyer, who also statedthe appeal
was ungroundedThe SupremeCourtgavethem 15 daysto find a private lawyer.

It is claimedthat the H. brotherswrote to the lawyers'associationaskingto be

assigneda lawyer andprocuradotbut neverreceiveda reply.

It is still claimedthatarticle 876 of the Criminal Procedurd_aw (with the word-
ing in force at the time, asthe first three paragraphsvere subsequentlyepealed
by Law 1/1996,of 10 January[RCL 1996\89],0n FreelLegal Aid) establishedn
paragraphwo that 'if the appointedawyer shouldnot considerthe appealappro-
priate, a secondawyer shall be appointed,andif this secondawyer also fails to
find any groundsfor appeal,he shall statehis refusal and the caseinformation
shall passto the Prosecutorjn orderthat he establishthe groundsfor the appeal
for the benefit of the personwho hasfiled it or, if consideredappropriatefeturn
it accompaniedy a letter summarizingthe reasons.If the prosecutortakesthe
first courseof action, the appealshall be conductedn the ordinary manner;if the
secondcourseis taken, the court shall notify the appellantin order that, if he
deemsappropriate he may appointa lawyer andlodge the appealwithin 15 days,
otherwisehe shall be deemedio have droppedthe appeal.’

It is claimedthat thesefacts are thosewhich gaverise to the issuing of the
opinion declaringthe following: 'The Committeenotesthat ...theappealwasnot
effectively heardby a court of appealbecausehey did not havea lawyer to pre-
sentthe groundsfor appeal.Therefore,they were deniedthe right to a review of
the conviction and of the punishment,violating paragraphb of article 14 of the
Covenant'.

The letter of request,specifically the fourth legal groundwhich examinesthe
reasondor the appeal,addsthat the convicts Michael and Brian H. were denied
theright to be heardby anothercourtin a criminal casein the proceedingsagainst
them. Therefore,once the violation of the aforementionedCovenanthas been
establishedthey are entitled to an effective remedyotherthan an administrative
appealfor the miscarriageof justice.

Second:In a decisiondated 14 December2001 (JUR 2002\1744),this court
examinedhe effectsof the reportsof the UN HumanRightsCommitteeon national
law and on judicial decisionspassedn resjudicata. This decisionstates,among
otherthings, the following: '... it is evidentthat art. 2.3.a) of the Covenantdoes
not allow for a privateremedywhich can affectfinal judgments.The text is clear:
the StatesPartiesto the Covenantmust provide for a remedy againstdecisions
which may violate therights recognizedherein.But by no meansarethey obliged
to provide for a remedybasedon a decisionof the HumanRights Committee.If
the StatesPartieshad wishedto attribute the opinion of the Committeean effect
such as that which the appellantlaims, they would have regulatedsuch effects



andtheir meansof enforcementthatis, somethingotherthanaremedy'.Therefore,
we cannotsay that art. 2.3.a) of the Covenantsupportsthe right of this court to
declarethe contestequdgementnull and void by meansof art. 238 LOPJ. This
conclusionis further supportedoy the very wording of the report, paragraphl13
of which establisheghat 'the StateParty hasthe obligationto take the necessary
measuredo ensure thasimilar violations do not occurin future' and paragraph
14 refersto the Committee'swish to 'receivefrom the StateParty within 90 days
information on the measuresadoptedto apply the report’ - in this casethis is
statedin paragraphl? - andit is thusclearthatthe obligationis valid for the state
andfor the future, andthat the applicationof the findings of the report shouldbe
carried out within a broad range of possibilities which the State Party should
decide.lt is obviousthatif the Committeethoughtthatthe SpanishCourts should
setasidethejudgmentas a resultof their findings, it would neitherhave merely
expressed desirenor left openthe mannerof compliance.ln short, if the gov-
ernmentis not obliged to modify the legislation, it is obvious that the Spanish
courts,whosefinal judgmentscannotbe reversedhrougharemedyof the Committee,
cannotbe obliged to setasidethe judgment'.The decisiongoeson to statethat
'nor is it appropriateto resortto an appealfor judicial review, consideringthe
Committee'sfindings to be a 'new fact' in the senseof art. 954.4LECrim., asthis
is not, aswe haveseen,afact thatis binding for the governmenor for the courts
of the StateParty'.

Third: ... The relateddoctrine upholdsthe right of a personconvictedof a
crime to havehis conviction andsentenceeviewedby a highertribunal, as stated
in paragraphb of article 14 of the InternationalCovenanton Civil and Political
Rights, and in orderto enforcethe right to ajudicial review requiredby the
Committee'sfindings, on which the presentappealis based,and given the special
characteristicof this case,it is consideredappropriatethat this shouldleadto a
partial allowanceof the objectionsstatedin the presentappealfor review andthat
the right to a remedybecomeeffective by declaringnull and void the decision
deliveredby this courton 6 July 1988dismissingthe appealin cassatiomprepared
by Brian Anthony H., andthe proceedingde resumedat the stageof lodging the
appealin cassationtherebygrantingthe opportunityfor it to be formalizedby the
personwho expressedhis wish to lodge an appealin cassationandexercisinghis
right to appealto a highercourt.

With this scopethe claims of the Procurador MrC.P., acting on behalfof Mr
Brian Anthony H., shouldthuspartially be allowed;on the contrary,it is not appro-
priate to grant authorizationto lodge the actual appealfor judicial review, since
thereis no new evidenceor facts that prove the innocenceof the appellantwith
respectto the facts for which he was tried by the Provincial Court of Valencia".

b) Women'sright to equality in the eyesof the law

- STC 41/2002,25 February.Application for a declarationof fundamentalrights
n. 1203/1997



The appellanthad workedfor the companyFels Werker, SA, since 2 September
1992, with the professionakategoryof 2nd-leveladministrativeclerk. The relation-
ship betweenemployerand employeebeganwith an indefinite contract; soon after
the appellantreturnedto work after taking maternityleavefor the birth of a child,
the companyproceededo terminateher employmentcontracton 6 March 1995,
apparentlyfor objective organizationalreasonsAfter the appellantsuedthe com-
panyfor unfair dismissal,the companydecidedto readmither beforethe trial came
up, thoughnot to herformerpostbut ratherto a newly createdoosition. On 7 June
1966 the companyattemptedto handher a letter stating that,for objectivereasons
(her postwas to disappear),her employmentcontractwould be terminated. That
sameletter offeredthe workerseveranc@ay andcompensation for failure tobserve
the period of notice. The worker refusedto take the letter, which was consequently
sentto her by registeredostwith acknowledgemenof receipt. At the time of this
seconddismissalthe workerwaseightweeks' pregnanthoughthe companywasnot
awareof this circumstance.The appellanfiled a suit askingfor the dismissal tobe
declarednull andvoid, claiming that the companyhad usedthe pretextof objective
dismissalto disguisea discriminatorydismissalon the groundsof gender,the true
reasorfor which wasthefact thatshewasagainpregnant,which shehadmentioned
to severalcolleaguesand to thefinancial director. The decision of Social Affairs
Courtn. 3 of Almeria on 25 July 1996partly allowed her claim and declaredthe
dismissalunfair. An appealwas madeto a highercourt, and the social affairs divi-
sion of the GranadaSuperior Court of Justiceissueda judgmenton 11 February
1997 dismissingthe appeal. The court did not considerthe dismissalto be discrim-
inatory and concludedthat "if the companywas unawareof the pregnancyof the
appellant,it is unlikely if not impossible,thatit basedits decisionto terminateits
relationshipwith the appellantin suchcircumstances "The appellanfiled an appli-
cationfor a declarationof fundamentakights againstthesedecisions,claiming that
theprinciple of non-discriminatiofior reason®fgenderset forthin art. 14 CE (RCL
1978 2836 andAp.NDL 2875) had beenviolated.

Reportingjudge: Mr Eugeni Gay Montalvo

"Legal grounds

First: The appellantclaims that the contesteddecisionsthat declaredher
dismissalunfair violate the principle of equality and non-discriminationon the
groundsof sex, assetforth in art. 14 CE (RCL 1978\2836andAp.NDL 2875)and
the principle of reversalof the burdenof proof to which the allegeddiscrimina-
tion gaverise.

In short, it is claimedthat the contestedqudicial decisions,althoughexpressly
recognizingthe existenceof signsof discriminationon the groundsof sex, con-
siderthe objectivedismissalwhich the appellantsufferedafter enjoying maternity
leave(andbeingreadmittedonly afterconsiderabl@ressurdrom the tradeunions)
insufficient groundsasthesesignsare offset by the company'dack of knowledge
of her pregnancywhenit dismissedher for the secondtime, insteadof ascertain-
ing whetherthe companybasedts decisionto terminatethe contracton arealand



non-discriminatoryreason,which was the court's duty undernational and com-
munity law.

(...)

Third: Second,it should also be recalledthat this court hasrepeatedlystated
that discriminationon groundsof sexincludesall types of pejorativetreatment
that are basednot only on the pure and simple fact of the sex of the victim but
on the concurrenceof reasonsor circumstanceghat are directly and unequivoc-
ally relatedto the sex of the person.Suchis the caseof pregnancyan elementor
differentiatingfactor which, for obviousreasonsgexclusively affectswoman(STC
173/1994 0f 7 June[RTC 1994\173], F.2). Decisionsof dismissalbasedon preg-
nancy, as they exclusively affect women, therefore constitutediscrimination on
groundsof sexforbiddenby art. 14 CE.

An examinationof the regulationsfor which art. 10.2 CE servesas an inter-
pretativesourcebearsthis out. Indeed,art. 5.d) of Conventionn. 158 of the ILO
(RCL 1985\1548andAp.NDL 3016) statesthat pregnancyshall notjustify the ter-
mination of a contract. Furthermore,accordingto art. 4.1 of Recommendation
n. 95, also of the ILO, the period during which it is illegal for the employerto
dismissa woman beginson the day she notifies the employerof her pregnancy
by supplyinga medical certificate. And the Declarationof 1975 on equal oppor-
tunities and treatmentfor female employeesstresseghat pregnantwomen shall
be protectedagainstdismissalon the groundsof their condition throughoutthe
pregnancy(art. 8.1).

Althoughit falls outsidethis interpretativeframework,the analysisof Community
Law providesa similar solution. Fromarts. 1.1, 2,paragraphsl and 3, and5.1 of
Directive 76/207/EEC(LCEur. 1976\4)oneinfers thatthe dismissalof a female
worker on the groundsof her pregnancyconstitutesdirect sexualdiscrimination
(ECJjudgmentof 8 November1990 [ECJ 1991, 74], Hertz case),as doesrefusal
to hire a pregnantwoman (judgmentof the samedaterelatingto the Dekkercase
[ECJ 1991, 73], point 21 of which statesthat discrimination on the groundsof
pregnancyor maternity constitutesdirect discriminationand excludesthe possi-
bility of justifying the reasonabilityand proportionality of suchas measure)and
the terminationof the contractcannotevenbejustified by the fact thatalegal pro-
hibition, imposedby the pregnancytemporarilypreventghe pregnantvorkerfrom
working nights (ECJjudgmentof 5 May 1994 [ECJ 1994, 69], Habermann-
Beltermanncase).Later, art. 10.1 of Directive 92/85/EEC (LCEur. 1992\3598)
prohibited the dismissalof pregnantworkers who had notified the employerof
their stateduring the period from the beginning of the pregnancyto the end of
maternity leave (the protectionis extendedo the whole of this period: ECJjudg-
ment of 30 June 1998 [ECJ 1998, 159], Brown case).As pointedout in an ECJ
judgmentof 14 July 1994 (ECJ 1994, 133), Webbcase this preceptdoesnot pro-
vide for any exceptionto the prohibition on dismissinga pregnantwomanduring
that period, exceptfor exceptionalcircumstanceshat are not relatedto the state
of the womanin question.

(...)



Fourth: ... in the casein handit shouldbe saidthatthe appellant'sclaims are
not convincingasregardshe existenceof signsof discriminationproving the exis-
tenceof a generaldiscriminatoryenvironmentor, at least, facts that give rise to
strong suspicionsof discriminationon the groundsof pregnancy.

,(A t)he contestequdgmentsstress,if it is claimedthatthe causefor dismissal
was pregnancyit is necessaryo ascertairthe existenceof sucha pregnancyand
whetherthe companyagainstwhich the suit is broughtwas awareof this; there-
fore, sinceit was found that the companywas not aware of the pregnancyi,it is
difficulty to attribute such a violation to the company'sdecisionto terminatethe
contractandto considerthat the companybasedits decisionon sucha circum-
stance.

Furthermore asregardsthe allegedbreachof the sharingof the burdenof proof,
it is worth recallingthatin orderfor the allegedreversalto occur,it is not sufficient
for the worker to be pregnantandto prove this objective fact but rather, on the
basisof this fact, it is necessaryo claim concretecircumstance®n which to base
the existenceof a presumablealiscriminatorytreatment.insofarasit is not sufficient
to statea mereclaim, but ratherto prove evidence thereare no indicationsof an
incorrectappraisalof the burdenof proofby the court on the basisof the fact that
the companyfailed to provethe existenceof a sufficientreal and seriouscausefor
termination proving thatthe dismissalwas not discriminatory. From the found
factsit is not possibleto deducethe existenceof the fact to be proved: the exis-
tenceof a sign or principle on which to basethe presumptionof violation of the
right of non-discriminationon the groundsof pregnancyasthe appellantclaims.
Therefore, since insufficient evidenceof violation of the Constitution hasbeen
provided,the courtis underno obligation to reversethe burdenof proof making
it compulsoryfor the companyto prove its lack of intentto violate a fundamen-
tal right.

(...)"
¢) Rightto personafreedomandsecurity

- STC 169/2001, 16 July. Application for a declarationof fundamentalrights
n. 3824/1999

This application fora declarationof fundamentatights was filedagainsthe deci-
sionsof the CentralMagistratesCourtn. 5 of theNational Courtof 19-04-199%nd
31-05-1999and againsta decisionof 30-07-19990f the criminal division (third
section) of the National Court confirming the refusalto modify the precautionary
measurdmposedconsistingof releaseandprohibition on leavingSpainand confisca-
tion of passport.Violation of thefundamentakight of freedomandsecurity; offences
of terrorismandgenocide; "Scilingo Manzorro't a s e ; insufficientpower of the law
to adoptsucha measurerestrictingthefundamentalright andlack of proportional-
ity ; granting of protection.

Mr Adolfo FranciscoS. M filed applicatiorfor a declarationof fundamentatights
n. 382411999%againstthe decisionsof 19 April and 31 May 1999 of the Central



MagistratesCourtn. 5 of the National Courtandagainsta decisionof 30 July 1999
of the third sectionof the criminal division of the National Court. The appealwas
filed againstthesefirst decisions(decisionsof 19 April and 31 May 1999 respec-
tively), which denieda requesfor modification of a precautionarymeasure(prohi-

bition on leaving Spanishterritory and confiscationof passport)and againstthe
seconddecision (30 July 1999) upholdingthem. This casedatesbackto a preven-
tive detentionorder adoptedduring the pre-trial hearing of case19/1997 of the
National Court (decisionof 10 October1997) on the groundsof conductconstitut-
ing terrorist offencesand genocideallegedly committedby Mr Adolfo FranciscoS.

M during the military regimesof Argentinaand Chile. On 9 January1998, the wife

of Mr Adolfo FranciscoS. requestedis releasewithout bail owing to lack of ftnan-
cial resourcesA decisionof the samedateagreedto his releasebut with the oblig-

ation apud-actaof appearingbefore the court on a weekly basis, surrenderinghis

passporandbeingexpressly forbidden tteaveSpanishterritory. Theappellantater
requestedhe modiftcation of the precautionarymeasurepreventinghimfrom leav-

ing Spanishterritory (letter of 25 March 1999) and MagistratesCourt n. 5 of the
National Court turneddown his request(decisionof 19 April 1999) on the basisof
thefollowing argumentsi(1) Theprohibition on leaving Spanishterritory is the only

way of ensuringthat the accusedemainsat the disposalof Spanishustice, (2) The
chargeis not broad. It is specificand concreteand refersto the allegedparticipa-
tion in “'very serious" crimes (allegedgenocide,terrorism, disappearancesf per-

sonsand torture); (3) the degreeof (alleged)responsibilityshall be establishedn

the oralproceeding@ndthis cannotbe usedasgrounddor placingthe accusedut-

side the scopeof Spanistjurisdiction, (4) thefulfilment of criminal ordersdoesnot
free apersorfrom responsibilityand (5) while thepossibility of his fteeingis unlikely

his return, if authorizedto leave Spanishterritory, would be impossible.

Reportingjudge: Mr. Julio Diego GonzalezCampos

"Legal grounds:

First: The presentapplicationfor a declarationof fundamentalights wasfiled
againstthe decisionsof 19 April and 31 May 1999 of the Central Magistrates
Courtn. 5 of the National Courtrefusingthe requestfor modification of the pre-
cautionarymeasureestablishedn proceedingsl7/1997,consistingof releasdrom
custodywith prohibition on leaving Spanishterritory and confiscationof passport,
andagainsta decisionof 30 July 19990f the third sectionof the Criminal Division
of the National Court, which confirmed thesedecisions.lIt is claimed that they
violatedthe right of accesdo the ordinaryjudge predeterminedy law (art. 24.2
CE [RCL 1978\2836and Ap.NDL 2875]) in relation to the principle of legality,
theright to the effective protectionof the courtsandnot to go undefendedndthe
principle of non-retroactivityof unfavourableprovisionsrestrictingindividual rights
(arts. 24.1 and 25.1 CE), on the understandinghat the Spanishcourts lack the
jurisdiction to try the offenceswith which the appellantis charged;and the vio-
lation of the right to freedom(art. 17.1 CE) in relation to the right to effective
protectionof the courtsandnot to go undefendedart. 24.1 CE), consideringthat



thejudicial decisiongelatingto the aforesaidrecautionarymeasureareungrounded
and, therefore,disproportionate.

Another aspectof this appealis the possibleviolation of the right to freedom
(art. 17.1 CE) owing the lack of legal provision for the precautionarymeasure
imposed,a questionposedby this court, using the powersconferredfor this pur-
poseby art. 84 LOTC (RCL 1979\2383andAp.NDL 13575),to the partiesto the
casein orderthatthey declarewhatthey deemappropriate But the presentappeal
doesnotinclude the claims addedby the appellantin a letter of 18 October2000
regardingthe possiblebreachof the right to the effective protectionof the courts,
the right not to go undefendedand the right to a trial without unduedelay, based
onthe committalfor trial orderof 2 November1999andthe decisionof 2 November
1999 modifying the latter. For, asthis courtdeclared,it is the letter of application
for adeclarationof fundamentatights andnotthe claimsthat constituteshe object
of the declarationthat is requestedseeparticularly SSTC30/1989,0f 7 February
[RTC 1989\30],F. 1; 2/1990,0f 15 January[RTC 1990\2],F. 1; 132/1991,0f 17
June [RTC 1991\132], F.2; 185/1996,0f 25 November[RTC 1996\185], F. 1;
55/2001,0f 26 February[RTC 2001\55], F.3).

All the partiesopposethis exceptfor the Prosecutorwho wishesfor the appeal
to be allowed, as he considersthat the appellant'sright to freedomhasbeenvio-
lated owing to the lack of provision for and proportionality of the precautionary
measure.

SecondAs setforth in detail in the caserecords,the appellantclaims a breach
of his right to thejudge predeterminedy law (art. 24.2 CE) on the understand-
ing that Spanishcourts are not competentto try the offenceswith which he is
charged -terrorism,genocideand torture committedduring the periodin which
Argentinawas governedby the military junta. All the partiespoint out the exis-
tenceof groundsfor disallowingthis claim, namelyhis failure, during the earlier
stage,to invoke the allegedlyviolatedright [art. 50.1 a) in relationto art. 44.1 c)
LOTC], for neitherin the requestfor modification of the precautionarymeasure
nor in the appealdiled againstthe decisionsadoptedthereonwas a breachof the
fundamentalright claimed. What is more, the Prosecutoraddsthat the failure to
formally invoke the right is furtherborneout by the attitude of the appellantvho,
by voluntarily appearingbefore the examiningjudge to give a statementon the
facts of case 17/1997,proved his recognitionof the Spanishcourts'jurisdiction
to judge suchfacts.

Now, we mustrule in favour of thosewho areopposedo allowing thesegrounds
for appeal.From the readingof the recordsof the case -in particularthe letters
requestingnodificationof the precautionaryneasureauthorizatiorto leave Spanish
territory and the appealsagainstthe decisionson this measure it canbe inferred
that,indeed,the appellantfailed to statea breachof his right of accesdo the ordi-
naryjudge predeterminedy law to the court. Therefore,this claim mustbe dis-
missed,in accordancavith our doctrineon failure to invoke the allegedlyviolated
right at an earlier stageof the proceedingqseeparticularly SSTC 1/1981, of 26
January[RTC 1981\1],F. 4; 3/1981,0of 2 February[RTC 1981\3], F.1; 201/2000,



of 24 July [RTC 2000\201],F. 3, with afull summaryof constitutionalcase-law),
which makesit unnecessaryor this court to rule on the possibleconcurrenceof
otherobstaclesallegedby the partiesand preventsthe questionfrom beingexam-
ined in depth.

Third: Although the secondallegedviolation centreson the breachof the right
to freedom(art. 17.1 CE) in relationto the right to the effective protectionof the
courtsandtheright not to go undefendedart. 24.1 CE), which the appellantbases
on the insufficiencyof groundsandlack of proportionalityof the measuremposed,
it shall nonethelesbe examinedafter the questionof lack of legal provision for
the measurdn question,which was stressedy this courtto the parties,sincethe
absenceof legal provisionsfor a measureconstraininga fundamentalright con-
stitutesin its own right a breachof the fundamentatight affected(SSTC52/1995,
of 23 February[RTC 1995\52],F.F. 4 and5; 49/1999,0f 5 April [RTC 1999\49],
F. 5) andis an essentialprerequisiteof the constitutionallegitimacy of the inter-
ferenceof anofficial authorityin fundamentatights (SSTC37/1989,0f 15 February
[RTC 1989\37],F. 7; 52/1995, of 23 February,F. 4; 207/1996,0f 16 February
[RTC 1996\207],F. 4; 49/1999,0f 5 April, F. 4).

Now, first of all it mustbe establishedvhetherwe are dealingwith a caseof
a measureaffecting the right to freedomand security protectedin art 17.1 CE or
whether,asone of the partiesmaintains,the measureffectsthe freedomof move-
mentrecognizedin art. 19 CE only for Spanishcitizens, so that the precaution-
ary measurehaving beenadoptedwith respectto the national of auothercountry,
cannotconstitutea violation of this fundamentalight.

Fourth: The argumentghat supportthe opinionthat the claim be dismissedare
basedon two premisesthat this court cannotshare:the absoluteexclusionof the
nationalsof otherstatesfrom the scopeof protectionof art. 19 CE andthe auton-
omy of the prohibition on leaving Spanishterritory and confiscationof passport
as a measureconstrainingthe rights of the appellant.

a) First of all, the factthatart. 19 CE doesnot expresslymentionforeignnation-
als doesnot meanthat they automaticallyand in all caseslack the right to move
freely throughoutSpanishterritory and, specifically, that they lack the right to
departfrom Spanishterritory whenthey haveenteredit legally. In STC 94/1993,
of 22 March (RTC 1993\94),F. 2, we maintainedthat 'the lack of a constitutional
declaratiomproclaimingthe free movementof personsvho do not posses$panish
nationalityis not sufficientgroundsfor consideringthe problemto be solved ...".
The literal wording of art. 19 CE is insufficient, becausethat preceptis not the
only onethatshouldbe consideredjn additionit is necessaryo takeinto account
otherpreceptghatdeterminethe legal statusof foreign nationalsin Spain,includ-
ing in particularart. 13 CE. Paragraphl statesthatforeignnationalsin Spainshall
enjoy the public freedomsguaranteedy Title | of the Constitution,albeitin the
termsestablishedy treatiesandthelaw ... And paragrapi? of this sameart. 13
statesthat only Spaniardsshall be entitled to the rights recognizedin art. 23
CE... Therefore,it is obviousthat aliens are entitled to the fundamentalrights
of residenceand free movementenshrinedin art. 19 of the Constitution'(similar



opinions expressedn SSTC 116/1993,0f 29 March [RTC 1993\116],F. 2; 86/
1996, of 21 March [RTC 1996\86],F. 2; 24/20000f 31 January[RTC 2000\24],
F. 4). So, aliens are entitled to the fundamentalrights enshrinedin art. 19 pro-
videdthatthey arerecognizedn treatiesor in the law andunderthe termsof such
recognition.

From this point of view, in orderfor us to concludethat arts. 12 and 13 of the
InternationalCovenanton Civil andPolitical Rights (RCL 1977\893andAp.NDL
3630) recognizethe right of free movementof personswho havelegally entered
the territory of the state,asthis Courthasdeclared(SSTC94/1993,0f 22 March,
F. 4; 116/1993,0f 29 March, F. 2; 24/2000,0f 31 January F. 4) the appealwould
require us, going beyondthe dismissiveconclusionreachedby someof the par-
ties, to analyzewhethertheright to free movements generallyrecognizedn any
nationallaw or in anyinternationaltreaty signedandratified by Spain.And in this
connection,it shouldbe pointedout thatart. 20 of OrganicLaw 7/1985,0f 1 July
(RCL 1985\1591andAp.NDL 5093),0n therights andfreedomsof aliensin Spain,
in force whenthe contestediecisionswere adopted providedthat 'departuregrom
Spanishterritory may be carriedout voluntarily, exceptin casesf prohibition laid
down in the present_aw'. So, having establishedhe foregoing, the constitution-
ality of the prohibition on leaving Spanishterritory of the appellant,who arrived
in Spainlegally to give a statemenvoluntarily in proceedingsl7/1997,asamea-
sureconstrainingis right to free movementit is alsonecessaryo examinewhether
it constitutesa constraintprovidedfor in the law andwhetherit is proportionate
andnecessarysincewe cannotforget that any measureconstrainingfundamental
rights must be groundedin law and be necessaryfor the achievemenbf legiti-
mate endsin a democraticsociety, andits applicationmustbe reasonedand rea-
sonable(seeparticularly STC 207/1996,0f 16 February, F4).

b) In the caseanalyzed,the prohibition on leaving Spanishterritory and the
consequentonfiscationof the passportdoesnot constitutean autonomousmea-
surebut one of the guaranteeghat make up the precautionarymeasureimposed
in lieu of pre-trial custody,that is, pre-trial release... Therefore,the constitu-
tional legitimacy of the contesteddecisionsmustbe examined fromhe angle of
the right to freedomenshrinedin art. 17.1 CE, since, irrespectiveof the content
of the agreedguaranteethat is, of the right constrainedoy the condition that
ensureghe presenceof the defendantat the trial, what definesthe scopeof con-
stitutional protectionis the fact thatit is a condition imposedas a guaranteghat
constitutesthe precautionarymeasurewhich furthermorewas adoptedin lieu of
pre-trial custody.The fact that the precautionarymeasure pre-trial release by
naturerestrictsfreedomandthatit replacespre-trial custody,thatis, the possibil-
ity thatthe latter be restoredif the measurds not fulfilled, arethe characteristics
thatbearout the influenceon theright to freedomof the appellantin this caseand
define the frameworkof analysisof the contesteddecisions.
l(:ift)h: ... An examinationof the breachof the right to freedom,given the pos-
sible lack of legal provision the measurerestrainingthis right, requirestwo



clarificationsregardingthe objectof the examination First, in the light of the het-
erogeneousnesmdmultiplicity of therulesquotedby the partiesaspossiblelegal
provisionfor the measurejt shouldbe pointedout thatin examiningthis hreach
this Court mustconfineitself to analyzingthe rules on which thejudicial author-
ity basedts intervention,sincewe cannotforgetthatwe aredealingwith arequest
for adeclarationof fundamentakights, the objectof which is a specificactionby
a public power, materializedin certainjudicial decisionson the aforementioned
precautionarymeasure and thatthe main purposeis its annulment;therefore,the
analysisof the breachof the right cannotbe carried out by abstractingthe con-
tent of the aforesaiddecisions,as this would require this Court to perform the
task,for which it lacks competenceof analyzingall Spanishlaw asa whole. This
is, nonethelesswithout prejudiceto anythingthis Court may considerrelevantto
point out in relationto the provisionsquotedby the parties,in orderto provide a
responseo thosewho have, and have statedthis beforethis Court, a legitimate
interestin opposingthe presentappeal.

The secondnecessaryglarification concernshe definition of the precautionary
measurdmposed As we havepointedout whenidentifying the fundamentatight
affected,we arenot dealingwith ameasureéhathasbeenimposedasanautonomous
precautionarymeasurebut one of the conditionsthat make up pre-trial release.
Therefore,the precautionarymeasures a pre-trial custodywithout bail compris-
ing specific precautions,namely the obligation apud acta to appearbefore the
Court on a weekly basisand wheneversummoned confiscationof passportand
the expresgprohibition on leaving Spanishterritory without authorization Basically,
pre-trial releaseon the condition of being availableto the Court ...

Sixth: ... In short, the claimed provisions shouldbe examined fronthe point
of view of the threerequirementdaid down by our Constitutionon legal provi-
sion for measuresonstrainingfundamentakights: the existenceof a legal provi-
sion empoweringthejudicial authorityto imposethe measuren the specificcase;
the legal statusthis provision should have; and the ability of the Law to guaran-
tee legal certainty.

Seventh:Having madethe aforementionedlarification, the analysisof the exis-
tenceof a specificlegal provisionfor the measureshouldbe based,aspointedout
previously,on the contentof the rules regulatingpre-trial releasein the Criminal
Procedurelaw, thatis arts. 528 and following and the correspondingprovisions
on pre-trial releasein lieu of pre-trial custody(art. 504 LECrim.), which are those
to which the contestequdicial decisionsrefer.

Thereis no needto cite them, asit is clearfrom readingthemthatthe Criminal
Procedurd_aw empowerscourtsto grantpre-trial releaseasan autonomousnea-
sure (arts. 528 and following), and as a measurein lieu of pre-trial custody (art.
504, paragrapl®). It also showsus that, on the one hand, this Law authorizeghe
judge to impose,at his own discretionand dependingon the concurrentcircum-
stancesiwo typesof guaranteegpaymentof bail (art. 529) andprovisionaldepri-
vation of the use of the subject'sdriving licence and confiscationof the related
document(art. 529 bis). On the other hand, the court must also imposeon the



defendanthe obligationto appeaibeforethe courtapudactawhetherhe hasbeen
releasedwith or without bail. In short,theseconstitutethe generalrules with sta-
tus of Law that the judicial constraintof the fundamentalright to freedomcon-
sistingin pre-trial releaseunderthe obligation of remainingat the disposalof the
courtsrequires.But it is obviousthat they do not containa specific legal provi-
sionregardingthe prohibition on aliensof abandonindspanisherritory andconfisca-
tion of passportwhich is what the appellantis questioningin the presentcase.

Eighth: Furthermore,in responséo the claims of the partiesto this constitu-
tional proceedingsjt should be pointed out that neither of the provisions men-
tionedin their respectivdettersfulfils the triple legal requirementspecifiedfor a
measureconstrainingfundamentakights ... None of the preceptsof the Law on
Public Securityandthe Law on the Rights and Freedomsof Aliens in Spaincon-
tains an autonomoudegal authorizationenablingthe courtsto grantthis measure
during the courseof a criminal proceedingsrather, it is basedon the Criminal
ProcedureLaw.

¢) Having establishedhat such an expressand specific authorizationis not
found in the rules regulating pre-trial releasein the Criminal Procedurelaw, it
merelyremainsto analyzewhetherthe rules on this andthe regulationof pre-trial
custodyconstitutesufficientlegal provision, on the understandinghattheserules,
which specifically authorizethe adoptionof the precautionarymeasurethat most
constraingheright to freedom,also entitle the courtsto grantprecautionarymea-
suresthat arelessrestrictiveof the right to freedom.Now, the answerto this ques-
tion cannotbe affirmative either.

Indeed,the line of reasoningad maiore ad minus would only lead us to con-
clude that the preceptsconcerningpre-trial custody assumethe existenceof a
generic preceptroviding for interferencan the fundamentatight, just aswe have
found the rules on pre-trail releaseto contain; but, asthe Prosecutoistatesin his
claims, this doesnot allow us to maintainthat theseprovisions as a whole pro-
vide the sufficient legal basisthat the constitutionalrequiremenif legal certainty
andprotectionof freedomrequire,aswe have pointedout [SSTC 36/1991,0f 14
February,(F. 5), and 151/1997,0f 29 September(F. 4)].

Ninth: This court hasdeclaredthat the constitutionalprinciple of proportion-
ality of measuregonstrainingfundamentatights requiresthat, in additionto being
providedfor by law, sucha measuremustbe suitable,necessaryndproportional
to aconstitutionallylegitimateend[seeparticularly STC 207/1996,0f 16 February,
(F. 4)]. We should also recall that under normal circumstancesa precautionary
measures not imposedon a personawaiting trial, asis deducedfrom the effect-
tive validity in our laws of the fundamentalrights to freedom(art. 17.1 CE) and
the presumptionof innocencelart. 24.2 CE; seeparticularly SSTC 128/1995,of
26 July, (F. 3); 14/2000,0f 17 January,(F. 3)]. Its specialnatureandthe neces-
sary protectionof the right to presumptionof innocenceas a rule of trial proce-
dure requiresthat precautionarymeasurese adoptedwhen there is reasonable
evidenceof criminality [STC 128/1995,0f 26 July, (F. 3)] andto the extentthey
are requiredin orderto achievea constitutionallylegitimate aim which, in par-



ticular, as regardspre-trial releaselies in ensuringthat the accuseds physically
availableto appeaibeforecourt, by guaranteeindne will be a partyto the suit and,
if necessarydependingon the result, guaranteeindis presenceat the trial [see
particularly SSTC85/1989,0f 10 May, (F. 2); 56/1997,0f 17 March, (F. 9); and
14/2000,0f 17 January,(F. 7)].

The constitutionalrequirementsof the proportionality of measuresonstrain-
ing fundamentalrights [see particularly STC 207/1996, 16 February, (F. 4)] are
basically the criteria of suitability, necessityand proportionality. That is, that it
should be possibleto attain the desiredobjective through the measureadopted,
suitability; that thereshouldnot be a lessonerousor injurious measuregor achiev-
ing the proposedobjective, necessity;and that sacrificing the right shouldbring
more benefitsthan disadvantage$o generalinterestin keepingwith the serious-
nessof the interferenceandthe personalcircumstance®f the personon whom it
is imposed,strict proportionality .

Tenth: Specifically, regardingthe analysisof the proportionality of the mea-
sure, we must point out, first, that the contesteddecisions,with referenceto the
statementgiven by the appellantbeforethejudge, indicatethe existenceof signs
of criminality, and it mustthereforebe understoodhat the adoptionof the mea-
surewasgroundedandthe appellantcannotbe consideredo bein theright regard-
ing this point. In this connection,the claim of not being guilty or justification of
his conductis irrelevantto the requirementof the existenceof criminality as a
legal groundfor the precautionaryneasureanda requiremenbf its constitutional
legitimacy.

Secondthe legitimateconstitutionalaim of the precautionarymeasures stated
in the contesteddecisions.Thus, on the one hand,the decisionof 19 April 1999
statesthat 'the prohibition on leaving Spanishterritory is the sole meansof guar-
anteeingthat the accusedemainsat the disposalof the Spanishjudicial authori-
ties and, if prosecutedthat he canbe broughtto trial’; on the other, the decision
of 31 May 1999 maintainsthat the 'reasonsset forth in the challengeddecision
are of sufficient weight and substanceo indicate that the precautionarymeasure
adoptedis the minimum measurethat can be taken andthe subject'sfreedomof
movementis compatiblewith his submittalto Spanishjustice, which could not
otherwisebe guaranteed'and, finally, the decisionof 30 July statesthat 'given
the seriousnes®f the offencesdescribed,althoughan accompanying committal
for trial orderis neededn future, if appropriatejt shouldbe agreedfor the time
being,in orderto havecertainguaranteethatthe procesgeachesompletion,that
the prohibition on abandoningSpainbe maintained'.

Now, the fact that the contestedudicial decisionsstatea legitimate end does
not signify thatthe measureadoptedis necessaryappropriateandproportionalto
achievingit. The requirementsf proportionality of judicial decisionsconstrain-
ing fundamentakights establishthe needthat the decisionsshow evidenceof ele-
mentsallowing this courtto assessvhetherthe requiredevaluationof proportionality
hasbeenmade.In this case,the decisionsstatethe impossibility of guaranteeing
that the appellantbe broughtup for trial in any other manner,on the basisof the



risk of flight, or therisk of failure to returnto Spainshouldhis departurebe autho-
rized. However, no reasonsare given.

As this courthasstatedon variousoccasiondn similar circumstanceswhereas
avertingthe risk of flight is one of the legitimate aims of pre-trial custody,the
courtsare requiredto weigh up the personalcircumstance®f the subject,partic-
ularly if this informationis known by the court and usedto supportthe claims of
the appellant[see particularly SSTC 128/1995,0f 26 July, (F. 4); 33/1999,0of 8
March, (F. 7); 14/2000,0f 17 January,(F. 4)]. In this case,the appellant claimed
in all his statementghattherewasno risk of flight andthathe had demonstrated
an attitude of collaborationwith the judicial authoritiesby appearingvoluntarily
beforethejudge to give statementsHowever, neitherof the contesteddecisions
provides an individual answerto this claim or indicateson what circumstances
the court basesdts beliefthattherewasarisk of evasionofjustice. It is notincum-
benton this court to assesghis question,for our powersin this respectare lim-
ited to conductingan externalexaminationof the contestedudicial decisions.

Furthermore asthe Prosecutorclaims, the lack of proportionality of the mea-
sure also stemsfrom the absenceof atime limit thereon.In this connectionwe
shouldbearin mind the seriousnessf the measurdakento ensurethe appellant's
attendancealuring the proceedingsfor the appellantis an Argentine citizen who
resides,works and hashis family outsideSpain.Therefore,in this case,the mea-
suretakento ensurethat the accusedattendsthe proceedingsonstitutesa partic-
ularly burdensomesituation for he who suffersit andis not comparableto the
damagethat could be causedby othertypesof pre-trial releaseguaranteedby bail
or prohibition on the useof adriving licenceor to the damagethat this samemea-
surecould causeto a person,whetherSpanishor foreign, whoselife is basedin
Spain. This makesit all the more necessaryfor the courtsto assesghe propor-
tionality of the measurein the light of the time the appellanthas beenbanned
from leaving Spanishterritory andthe foreseeableslownessof a proceedingdike
the presentone, given its obvious complexity and size. For the indefinite nature
of the prohibition on leavingthe countrycould in itself constitutesufficientgrounds
for consideringthe constraintof the right to be disproportionateand, accordingly,
for grantingthat a violation of the appellant'sright to freedomhastaken place
(mutatismutandisSTC 175/1997,0f 27 October,F. 4).

Eleventh: In connectionwith the foregoing, we must declarethat the appel-
lant's right to freedomhas beenviolated owing both to the insufficiency of the
law providing for the agreedmeasureconstrainingthe fundamentalright from
the requirementsf legal certainty of law, and to the lack of proportionality of
the imposedmeasure,and we must thereforeset asidethe contesteddecisions.
Nonethelessas this ConstitutionalCourt hasdeclared[SSTC 88/1988,of 9 May,
(F. 2); 56/1997,0f 17 March, (F. 12); 98/1998,0f 4 May, (F. 4); 142/1998,0f 29
June,(F 4); 234/1998 0f 1 December(F. 3); 33/1999,0f 8 March, (F. 8); 14/2000,
of 17 January,(F 8)], it is the court of law which mustdecidewhetheror not to
adoptthe precautionarymeasurepermitted by the law in accordancewith the
constitutionalrequirement®f protectionof the right to freedomandin accordance



with what this Court has declaredin ground 10 regardingthe proportionality of
the measureand specifically the establishmenof a time limit thereonin keeping
with the needsof the proceedingsandits seriousness.

Decision

Bearingin mind the foregoing,the ConstitutionalCourt, acting on the author-
ity investedin it by the Constitution(RCL 1978\2836and Ap.NDL 2875) of the
Spanishnation,

Has decided

To partially allow the presentapplicationfor a declarationof constitutional
rights and, accordingly:

1. To dismissthe claim regardingthe right to the legally predeterminedludge
(art. 24.2 CE).

2. To declarethat the appellant'sright to freedomhas beenbreached(art. 17.1
CE)".

d) Right of artistic creation

- STSJCatalonia, 11 July 2001. Contentious-Administrativeivision. Jurisdiction
for suits underadministrativelaw n. 7/2001

The seconddivision of the Chambefor ContentiousAdministrative Proceedings
of the SuperiorCourt of Justiceof Cataloniadeliveredajudgmenton 11 July 2001
allowing the appeallodgedby PacoDorado SL againstthejudgmentissuedon 13
December1999 by the Court of ContentiousAdministrative Proceedings. 12 in
Barcelona,which dismissedhe appeallodgedagainstthe decisionof the Generalitat
(regionalgovernmentpf Barcelonaon the groundsthatthe fundamentalight to cre-
ation andartistic productionhad not beenviolated.

The CatalanTSJmaintainsthat refusalto authorizethe holding of the operaand
bullfight on horsebaclspectacle"Carmen,operaandaluzade cometasy tamboré's
violatesthe aforementionetlindamentalright.

Reportingjudge: Ms. CelsaPico Lorenzo

"Legal grounds:

(Sec)ond:The appellantconsiderghatthe decisionof the Generalitatonstitutes
censorshipand destructionof a fundamentaklementof an artistic creationof Mr
T., whoserepresentatiomights areheld by the appellant,andart. 20.2 CE hasthus
beenviolated.

Thesedaysit is not frequentfor violation of freedomof artistic expressiorto
beinvoked,andour post-constitutionalegal system,apartfrom earliercasesnvolv-
ing pornographicliterature and magazines(STS secondchamberor Criminal
Division 13 February 1981 [RJ 1981\549]),practically lacks any rulings on this
subject.Evenin the case-lawof the EuropeanCourt of HumanRights (almostall
of which refersto sexualmorality) we find very few judgmentsthat examinearti-
cle 10 of the EuropeanConventionfor the Protectionof Human Rights (RCL



1979\2421;Ap.NDL 3627) on freedomof expressionwhich includesfreedomof
artisticexpression specificallyfreedomto receiveandcommunicatenformation
andideas -which involves engagingin the public exchangeof cultural, political
and socialinformation andideasof all kinds (point 27 of the Eur. CourtHR judg-
ment 24 May 1988 [Eur. Court HR 1988\8], case 159/1988,Muller and Others;
point 49 Eur. Court HR judgmentKaratas8 July 1999 [Eur. CourtHR 1999\98]).

The decisionsof the Strasbourgcourt are almostalways basedon an exami-
nation of whetherthe measureshosenby the nationalauthorities'laid down by
the law', 'for a legitimatepurposeintendedto protectsexualmorals',the concept
of which it recognizesas having changedn recentyears(Muller case),are 'nec-
essaryin ademocraticsociety',pursuanto article 10 of the EuropeanConvention
for the Protectionof HumanRights. Despitethe Court'stendencyto considervio-
lations of the aforementionedarticle 10 to be non-existent(Eur. Court HR judg-
ment 7 December1976 [Eur. Court HR 1976\6], case26/1976, 'the little red
schoolbook';Eur. Court HR judgment24 May 1988, case159/1988,Muller and
Others; Eur. Court HR judgment20 Septemberl994 [Eur. Court HR 1994\29],
case474/1994,0tto-Premingelnstitute; Eur. Court HR judgment25 November
1996 [Eur. CourtHR 1996\62],case699/1996 Wingrove) the proliferation of dis-
sentingopinionsin the decisionspoints to the inappropriatenesef the measures
adoptedandthe relativity of the conceptof obscenity,recalling that similar accu-
sationswereoncelevelledat authorssuchasBaudelaireor Flaubert(Muller case).

Third: ... Within the Europeanframeworkit shouldthus be concluded,for it
is now totally acceptedn the field of freedomof artistic creation, thatnore flexi-
ble limits havebeendevelopedand establishedhanthoselaid down in art. 20 of
the SpanishConstitutionand art. 10 of the EuropeanConvention,as mentioned
by STC 31/1994,0f 31 January(RTC 1994\31)on the now indisputablepossibil-
ities of managinga private televisioncompany.
l(:ifth: Having thendismissedhe argumenmaintainedn thejudgmentpresently
being examinedregardingthe lack of legitimisation of the claimant, it is neces-
sary to examinethe matterin depthin orderto determinewhetherthe aforemen-
tioned fundamentakight was violated.

We mustpassjudgmenton the failure to authorizethe stagingin Barcelona's
PlazaMonumentalof the play Carmen,operaandaluzade cornetasy tambores
by the playwright Salvador,with an audienceof someeight thousandand with-
out seatingin the square'sarenawith the noticethat 'duringthe interval a bullfight
will take placewith a singlebull and bullfighters on horseback'.

Sixth: We seethat the decisionnot to authorizethe spectaclds basedon Law
3/1988, of 4 March on the protectionof animals.Article 4.2.a)of the aforemen-
tionedregionallaw excludesbullfights in placeswhich had bullrings built for the
purposesof suchspectaclest the time the law enteredinto force from the pro-
hibition on using animalsin spectaclesfights and otheractivities that may cause
themsuffering.In keepingwith the aforementionedaw, paragraptour of art. 210
of the generalbylaw on the urbanenvironmentpassedy the plenaryof Barcelona



city council on 26 March 1999, excludesfrom the prohibition of public events
involving animalsduly authorizedbullfights held in suitablepremises.

At this point therecanbe no questionthatthe bullfight on horsebacko be held
during the interval of Carmen,6peraandaluza deometasy tamboresvasdueto
take placein accordancewith the rules of bullfighting at a site built for that pur-
pose.The plots of similar works by the FrenchauthorsBizet and Merimée, with
the presenceof the bullfighter E., are well known.

Taking our argumenturther, therecanbe no doubtthat Carmen,operaandaluza
de cometasy tamboresis a uniqueartistic creationconsistingof a showwhich is
interrupted by anintervalin otherspectacles to performabullfight in accordance
with currentlegislation(RD 145/1996,0f 2 Februaryregardingthe aforementioned
Law 3/1988, of 4 March). The failure to authorizea spectaclewhen both parts,
the play-musicaland the bullfight, conformto currentregulationson spectacles
thereforeconstitutesa violation of the aforementionedundamentakight.

(...)"
e) Right of meeting

- STSJCatalonia, 18 May 2001, Contentious-Administrativ®ivision. Jurisdiction
for suits underadministrativelaw n. 1008/2001

The SecondDivision of the Chamber forContentiousAdministrative Proceedings
of the Superior Court of Justiceof Cataloniadismissesthe appeallodged by the
Asociacion Cultural Sun Paradeagainstthe decisionof 10 May 2001 of the gov-
ernmentoffice in Barcelonawhich passedn the documentatiorpresentedogether
with the requesfor permissionto exercisethe right to demonstrate tBarcelona
Council and the city planningauthority Port 2000, consideringthat the latter were
the bodiesempowered tanakesucha decision.In this connection,it is considered
thatthe requestdoesnot refer tothe exerciseof sucha right but ratherto the stag-
ing of a leisureand cultural activity.

Reportingjudge: Mr. Jos6Manuel BandresSdnchez-Cruzat

"Legal grounds:

First: TheAsociacionCultural SunParadepy lodgingthe presentappeathrough
the specialprocedurefor protectionof the fundamentatight of meetingregulated
in article 122 of Law 29/19980f 13 July (RCL 1998\1741)regulatingjurisdiction
for suits underadministrativelaw, conteststhe decisionof 10 May 2001 of the
GovernmentSubdelegatén Barcelona,issuedby delegationof the Government
Delegatein Catalouia,orderingthatthe documentatiorsubmittedwith the request
for permissionto exercisethe fundamentatight of demonstratioron 2 June2001
in the streetsof Barcelonabe passedo BarcelonaCouncil andto the public plan-
ning body Port 2000, consideringthemto be the authoritiesempoweredo deal
with the request.

The claimant'slegal counselasksthat the decisionbe set asideas it violates
article 21 of the Constitution(RCL 1978\2836andAp.NDL 2875); the Prosecutor



and Counselfor the Stateare opposedo this request,and demandthat the appeal
be dismissed.

(...)

Fourth: The right to meetin public placesis guaranteedy article 21 of the
Constitutionas a fundamentalright and does not needto be authorizedby the
administrativeauthorities.

This fundamentalight, political in nature,which is a subjectiveright exercised
collectively and affectsthe rights and interestsof other citizensand the exclusive
useof public assetsjs not, however,absoluteor unlimited, as can be seenin the
doctrine of the ConstitutionalCourt.

In orderto exercisethe fundamentalright of demonstrationjt is simply nec-
essaryto notify in advancethe governmentauthorityto allow it to assesshe law-
fulnessof exercisingthis fundamentakight andto preventpublic disorder,asthe
ConstitutionalCourt statedin judgment36/1982,0f 16 June(RTC 1982\36),since
article 21 of the Constitutiondoesnot empowerthe governmentauthority to ban
its exerciseif thereare no reasonwhy it shoulddisturbthe public order.

The exerciseof the right to demonstratémposesnegativeobligationson the
public authoritiesnot to interferein its exercise,but also positive obligations,to
protectin a suitablemannerthe right to demonstraten orderto satisfy effectively
and efficiently the exerciseof this right, as canbe inferred from the case-lawof
the EuropeanCourt of HumanRights (Judgmenbf 21 June 1988 [Eur. CourtHR
1988\17]), a doctrine that appliesto our laws by virtue of article 10.2 of the
Constitution.

Organic Law 9/1983 of 15 July regulatingthe right of meetingand amended
by OrganicLaw 9/1999,0f 21 April, in accordancevith theseconstitutionalpos-
tulates,which shouldbe interpretedaccordingto the internationaltreatiessigned
by Spainon humanrights, statesthat no meetingshall requireprior authorization
and that the authority shall be notified in advanceof meetingsheld in placesof
public transitanddemonstration#n orderto ensuretheir properdevelopmentnd,
if necessarypanthem if they are deemedto disturb public order and endanger
people or property. Any citizen is entitled to this right, which is individual
in nature,althoughit is exercisedcollectively and, accordingly,by any group or
association.

Fifth: From the examinationof the administrativeproceedingsand the docu-
mentaryevidenceprovidedin the hearing,it can be inferred that the object and
purposeof the meetingplannedby the Asociacion Cultural Sun Parade -a cul-
tural demonstratiorconsistingof a paradeof floats alongAvenidaParaleloto Port
Vell and ending on the city's beachesjntendedto promotethe values of peace,
toleranceand coexistence doesnot constitutean expressionof the fundamental
right of demonstratiorbut ratherthe holding of a leisure-relatedestive and pub-
lic activity.

The holding of the intendedmeetingdoesnot constitutethe exerciseof a polit-
ical right pertainingto the formation of public will andopinion, asthe Prosecutor
and State Counselrightly maintain; ratherit is a leisure activity and the expres-



sion of the right to culture andthe right to leisurelaid down in articlesXV and
XXI1 of the EuropeanCharterfor the Safeguardingpf HumanRightsin the City,
adoptedat SaintDenis on 18 May 2000, andratified by the plenaryof Barcelona
Council on 21 July 2000.

Given the prevalenceof artistic, cultural and festive elementsover political
claimsin the planned processiothe meetingshouldbe regardedasa public spec-
tacle, definedas a recreationalactivity relatedto public leisureto be held in pub-
lic thoroughfaresjn accordancewith article 10 of the Law of the Parliamentof
Catalonia 10/1990, of 15 June,on Public Spectaclesand Establishmentsand
RecreationaActivities.

It shouldbe pointed outhatthe possibleinterferenceof the governmentuthor-
ity by grantingpermissionfor sucha cultural demonstratiorwould be contraryto
law asit would encroachuponthe powersvestedin thelocal authorities,pursuant
to article 10 of the aforementioned.aw of the Parliamentof Catalonial0/1990,
of 15 June,and article 63.2 b) andn) of the Law of the Parliamentof Catalonia
8/1987,0f 15 April (RCL 1987\1275and LCAT 1987\1220),0n the local laws of
Cataloniaand would amountto an exorbitantexerciseof the powersof policing
public orderconferredby article 10 of the OrganicLaw on the Right of Meeting.

It is thereforenot appropriateto considerthe contestedjovernmentdecisionto
be unfoundedon the groundsthat it assessesappropriatelythe involvementof
commercialinterestsin the gathering,or to deduceany type of legal effects stem-
ming from failure to issuethe administrativeaction within a period of 48 hours,
as statedin article 10 of the OrganicLaw regulatingthe Right of Meeting, asthe
requestof the Asociaci6n Cultural Sun Paradedoes not pertainto the coustitu-
tional exerciseof the right of demonstrationand no defenceles®r violation of
theright to legal protectionguaranteedh article 24 of the Constitutiontook place.

It is thereforeincumbenton this courtto dismissthe appeal sincethe contested
decisionis lawful.

Sixth: The party will not be orderedto pay the costs, as thereis no sign of
recklessnessr unscrupulousnessn accordancevith article 139 of the Law reg-
ulating Jurisdictionfor Suits underAdministrative Law.

(..)"
f) Rightof asylum

- STC53/2002,27 February.Claim of unconstitutionalityn. 2994/1994

Claim of unconstitutionalitybroughtby the OmbudsmanMs MargaritaR. B.,
againstsection8 of the sole article of Law 9/1994, of 19 May modifying the Law
Regulatingthe Right to Asylum andRefugeeStatus,namelythe wording given tothe
third indentof paragraphr of art. 5: refusal. This sectionstateshe following: "While
the applicationor requestor re-examinationis beingprocessedthe applicantshall
remainat the bordermost,for which suitablepremisesshallbeprovided”. Theappeal
claims that the new wording that this paragraphof the sole article of Law 9/1994
givesto article 5 of Law 5/1984(26 March) regulatingthe right to asylumandrefugee
statusis unconstitutional. The wording of paragraph3 of article 5.7 of Law 5/1984



violates (1) article 17.2 of the SpanishConstitution (CE) regardingthe duration of
preventivedetentionandalsoarticle 53.1 of the Constitution(as itbreacheshe essen-
tial contentof the right to freedom)and (3) article 81.1 in relationto article 17.1 of
the Constitution(asthe challengedreceptis not an organiclaw). In the opinion of
the Ombudsmanthe most controversialissueis to examinewhetherthe provisions
of Law 9/1994 constitute "a newform of deprivationof liberty" in the senseof arti-

cle 17.1 of the SpanishConstitution:If that measureis consideredaform of depri-

vation of liberty it would be subject tothe guaranteedaid down in article 53.1 of
the Constitutionand, specifically to the applicationof article 17. In addition, any
law regulatingforms of deprivationof liberty shouldadopttheform of an Organic
Law (article 81.1 CE).

Reportingjudge: Mr. FernandoGarrido Falla

"Legal grounds:

Fifth: We havejust recalledthat aliens requestingasylum enjoy the right to
freedom(art. 17.1 CE) vis-a-vis Spain'spublic authorities Now, that fundamen-
tal right is not absoluteand unlimited (SSTC 178/1985,0f 19 December[RTC
1985\178],F. 3; 341/1993,0f 18 November[RTC 1993\341],F. 6); the sameatrt.
17.1 CE statesthat nobodymay be deprivedof his freedom'exceptin accordance
with the provisionsof this article andin the casesandin the mannerprovidedby
the law'. We are not dealingstrictly speakingwith a legally establishedask asit
is not the legislator'sob to regulatethe right to freedomin general.We are sim-
ply dealingwith the constitutionalprovision for laws which - within the limits
deriving from the Constitutionitself - may establishcertain restrictionson the
enjoymentor exerciseof the right to freedom. It is now incumbenton the
ConstitutionalCourt to determinewhetherone of theserestrictions -that of art.
5.7.3LRDA - hasexceededhe limits thatthe Constitutionestablishedor the Law.
Art. 17.1 CE refersto two kinds of limits: first, thosementionedexpresslyin the
different paragraph®f art. 17 CE; secondotherlimits sharedwith the otherfun-
damentalights: the requiremenof certaintyand proportionality of the limitation.
Let us beginwith the expresdimits mentionedin art. 17 CE.

Sixth: First, it is clearthat it is not possibleto counterwith art. 5.7.3 LRDA
the maximumperiod of seventy-twohoursthatart. 17.2 CE establishedor deten-
tion ; or, consequentlythe requirementhat the arrestedpersonbe handedoverto
the judicial authoritieswithin the samemaximum period of seventy-twohours.
This Court has maintainedsince STC 341/1993,F. 6, that the 'arrestedperson’
referredto in art. 17.2 CE is, in principle, somebodyon whom a precautionary
measuref preventivedetentionof a criminal naturehasbeenimposed;andthere-
fore, the maximumperiod of seventy-twohoursis not applicablewhenthe depri-
vation of freedomservesa radically different purposesuch as the protection of
someonewho claims to be persecutedat the sametime with the assurancehat
the entry and stay of aliensin Spaintakes place with full respectfor the Law.
Now, sincethat sameSTC 341/1993we havealsosaidthatit is inferredfrom art.



17.2thatany deprivationof freedomotherthan detentionmustbe limited in time.
This criterionwasreiteratedn SSTC174/1999(RTC 1999\174)F. 4 and 179/2000,
of 26 June (RTC 2000\179),F. 2, both of which refer to the expulsionof aliens
from the airport transitarea.lt shouldbe pointedout that thattime limit on any
deprivation of freedom -other than detentionfor the prosecutionof criminal
offences -is not necessarilyuniform; ratherit mustbe adapted -naturally with-
out arbitrary concessiongdo the governingauthorities -to the purposeshat the
deprivationof freedomservesin eachcase.Thereis no doubtaboutthe time lim-
its that art. 5.7.3 LRDA imposeson the permanencer wait of asylumseekersn
'suitablepremises’:up to four daysandup to two moredaysif re-examinatiorof
arejectedapplicationis requestedNor arethereany doubtsaboutthe maximum
nature of thesetime limits and aboutthe consequencéassumingthat it is not
expresslyrejected)that follows from their completion: the right to enter Spain
provisionally, beyondthe 'suitablepremisesof the borderpostandwith no other
limit than the possiblerestrictionson the establishmenbf residencelaid down
in art. 4.3 LRDA. From the foregoing it can be concludedthat the supposed
deprivationof freedomestablishedn art. 5.7.3 LRDA has clearly defined time
limits. We will examinethe proportionalityof thesemaximumtime limits lateron
(ground8).

Seventh:We have seeneatrlier, quoting our STC 341/1993,F. 5, that any con-
strainton freedommust be certain and foreseeableas otherwisethe Law would
lose its function as a guaranteeof the very fundamentalight to which it relates
and would subjectthe exerciseof the right to the will of whoeverenforcesthe
Law. Now, thereis no uncertaintyregardingthe scopeof the supposedestrictions
on freedomestablishedn art. 5.7.3 LRDA.

Eighth: Restrictionson freedommust also be proportional. That is: suitable,
necessargndponderedamongrecenjudgments SSTC265/2000,0f 13 November
[RTC 2000\265],F. 8; 103/2001,0f 23 April [RTC 2001\103], F.10). As for the
first - the suitability of the restrictionto the aim pursued -it is undeniablethat
confining asylumseekerdo 'suitablepremiseseffectively prevents by protecting
the persecutedoerson,evasionof the laws regulatingthe entry, residenceand
movementof aliensin Spain.Second,as regardsthe requiremenif necessity jt
is not clearwhat otherlessrestrictive measurecould achievethe samedegreeof
efficiency in applyingthe ordinary systemfor the entry of aliensashaving appli-
cantsremainor wait in 'suitable premises‘at the border;it shouldbe bornein
mind in any eventthatprovisionalauthorizationof entry (while the asylumappli-
cation is processed]s clearly difficult to apply if the applicationfor asylumis
denieddefinitively: owing both to the needto locatethe applicantandto the need
for physicaltransferto the borderpost.

Furthermore,nor can it be consideredin an abstractmannerand a priori
that the maximumperiodsfor remainingin the 'suitablepremises'at the border
postexceedthat which is strictly necessaryThe maximumperiod of four daysis
clearly relatedo the minimum time requiredto processand answeran applica-
tion for asylum. The samecan be said of the maximum period of two days for



re-examinationIn this connectionit shouldbe bornein mind thatart. 5.7.1 estab-
lishesthat the representativén Spainof the United NationsHigh Commissioner
for Refugeeanustbe informedof therequesfor asylumwithin a maximumperiod
of four days,andthat the representativenay interview the applicantif he or she
wishes.The applicationmustbe initially acceptedor rejected(rejection mustbe
groundedpursuanto art. 54.1 LPC) within the samefour-day period andthe asy-
lum seekemustbe notified accordingto the proceduresetout in art. 59 LPC. If
the alien asksfor their applicationto be reconsideredthey havetwenty-fourhours
to do so) the maximumperiod for issuinga decisionand notifying the applicant
is just two days, during which time a meetingmust be held with the representa-
tive of the United NationsHigh Commissionefor Refugeespr, atleast,the meet-
ing mustbe prior to the makingof the final decisionby the Ministry of the Interior
(art. 5.7.2LRDA). In view of the laws regulatingthe processingof applications
for asylum,it cannotbe consideredhat the maximumperiodsduring which the
freedomof the asylumseekeiis restrictedare greaterthanis strictly necessary.

Ninth: Finally, nor canit be saidthat the regulationof art. 5.7.3LRDA is con-
trary to the requiremenibf being pondered which is also part of the principle of
proportionality. Following the methodologyreferredto in STC 103/2001,0f 23
April, F. 10, the requirementof being ponderedinvolves: first, the identification
of a good or interestof constitutionalsignificancewhich is servedby the limita-
tion of anotherconstitutionalgood; and second,the identification of conditions
in which one constitutionalinterestprevails over another.As for the first, the
restriction on freedomlaid down in art. 5.7.3 LRDA is designedto ensurecom-
pliancewith the legislationon the entry of aliensinto Spain -the significanceof
which for the otherEuropearJnion countrieswas statedin legalground3 - with-
out endangeringhe life or integrity of the personwho allegedly sufferspersecu-
tion, in accordancavith InternationalLaw on humanrights. Compliancewith the
law - particularlylegislationon aliens -is a constitutionalgood enshrinedn arts.
10.1 and 13.1 CE: art. 10.1 CE refersexpresslyto 'respectfor the Law' as the
basisfor political orderandsocialpeace Art. 13.1 CE expresslystatesthat aliens
shall enjoy the public freedomsunderthe termslaid down by the Law. Therefore,
there can be no doubt that respectfor legislation on the entry, permanencend
residencen Spainof aliensis of relevanceto the Constitution.

Tenth: Having identified the existenceof a constitutionalgood to which the
restrictionlaid down in art. 5.7.3 LRDA applies,we must also statethat respect
for the Law (and accordinglythe law on aliens) only permitslimited, controlled
and certainrestrictionson a constitutionalgood (personalfreedom)which enjoys
apre-eminentonstitutionalposition asboth a fundamentaright (art. 17 CE) and
a highervalue of its legal system(art. 1.1 CE). This 'rule of conditionedpreva-
lence'amongconcurrentconstitutionalgoodsis also clearly backedby art. 5.1.f)
of the EuropeanConventionon HumanRights (ECHR), which expresslyprovides
for the preventionof illegal entry into a country'sterritory asapossiblelegal cause
for restrictingpersonalfreedom.

Having establishedhe foregoing, and in view of our reasoningin this judg-



ment, we must concludethat the constrainton the freedomprovidedfor in art.
5.7.3is pondered.

We mustnow address secondormal reproachln the opinionof the Ombudsman,
art. 5.7.3LRDA shouldtakethe form of organiclaw, andthe contestecpreceptis
thereforeunconstitutional As for the definition of organiclaws (art. 81.1 CE),
sinceSTC5/1981,0f 13 February(RTC 1981\5),this Courthasadheredo a strict
criterion of interpretation,as regardsboth the term 'developmentand the 'mat-
ter' thatis an objectof reservationThis strict criterion is intendedto preventthe
legal systembecomingstagnatedand to preservethe rule of unqualified parlia-
mentary majorities (amongothers, SSTC 173/1998,0f 23 July [RTC 1998\173],
F. 7; 129/1999,0f 1 July [RTC 1999\129],F. 2).

l(: u)rteenth:Let us beginby pointing out that the preceptcurrently being chal-
lengedmodifiesthe procedurefor asylumapplicationslaid down in a non-organic
law, Law 5/1984,0f 26 March. It is true thatthis law stemsfrom the expressneed
for regulationstatedin art. 13.4 CE. But it is equallytrue thatthereis no consti-
tutional rule statingthat sucha law be drawn up and passedas an organic law,
nor indeedcan this be deducedfrom art. 13.4 CE, which statesthat the ordinary
law shall establishthe termsunderwhich citizensfrom othercountriesand state-
lesspersonsmay enjoythe right of asylumin Spain.Having establishedhis, we
must now examinewhetherthe new paragraph7.3 of art. 5 of Law 5/1984 pro-
videsfor a specificrequiremenbf being passedas an organiclaw. We mustpoint
out in this connectionthat art. 5.7.3 LRDA doesnot contain any 'direct restric-
tions' on the fundamentatight enshrinedn art. 17.1CE, but ratherspecificrestric-
tions on the manner time andplacein which certainforeignnationsseekingasylum
in Spainenjoy the freedomlaid down in the Constitution.It is importantto stress
thatart. 18 LRDA recognizeghe right of personswho have beergrantedasylum
to fully enjoy their freedomwith no further restrictionsthan the possible 'pre-
cautionarymeasuressetforth in art. 18.2LRDA, andthe sameconclusioncanbe
drawn -pursuanto arts.4.2and5.1.RDA - in relationto foreign nationalswhose
applicationfor asylumis being processedeitherexpresslyconfirmedas valid or
dueto absenceof objections).lt shouldthenbe affirmedthatart. 5.7.3LRDA nei-
ther developsnor regulatesdirectly and generallyforeign nationals'rigbt to free-
dom, not eventhe right to freedomof a specific group of foreigners(thosewho
apply for asylumat the border).Art. 5.7.3LRDA imposes -n the frameworkof
a setof regulationsbasicallyintendedto protectthe foreign national,the Law on
Asylum - certaintime and spatiallimits on foreignersin a provisional situation
of waiting that is perfectly identified in the Law. This is a restrictionon the free-
dom of movement -with respectto their intention to enter Spainfreely - for a
maximumof four days (and at most a furthertwo daysif, the applicationhaving
beenrejected,expulsionis delayedby a requestfor reconsideratiorof the appli-
cation) which underno circumstancegreventsthe appellantreturning freely to
his place of origin or, if necessaryto a third statewith different entry require-
ments. Thereforewe must concludethat we are dealing with a provisional and



limited modification of the mannerin which certainsubjectsin very specific cir-
cumstanceghat cannotbe generalizedenjoy their right to freedom.Art. 5.7.3.
LRDA doesnot constitutea frontal developmenbf the right to freedom,nor do
the restrictionsit establishesamountto an essentiallimitation of that freedom,
which arecircumstanceshat, in accordancevith art. 81.1 CE, mustbe dealtwith
exclusivelyby organiclaws. We mustthereforeconcludethatart. 5.7.3LRDA does
not needto be passedaccordingto the proceduralrequirementf organiclaws.

Decision

Bearingin mind the foregoing,the ConstitutionalCourt, acting on the author-
ity investedin it by the Constitutionof the SpanishNation,

Hasdecided

To dismissthe presentclaim of unconstitutionality.

Madrid, twenty-seventtof Februarytwo thousandand two".

VI. STATE ORGANS

VIl. TERRITORY

VIIl.  SEAS, WATERWAYS, SHIPS

IX. INTERNATIONAL SPACES

X. ENVIRONMENT

Xl. LEGAL ASPECTSOF INTERNATIONAL COOPERATION

XIl.  INTERNATIONAL ORGANISATIONS

X1, EUROPEANCOMMUNITIES

1. Right of non-discrimination

a) Rightto widowslwidowerspensionsin equal conditions

- STSMadrid, 14 May 2001, Social Division. Appeal for reversaln. 5911/2000
The 4th division of the Chambefor SocialAffairs of the Madrid SuperiorCourt
of Justicedismissesthe appeallodgedagainsta judgmentof 27 Septembe2000
deliveredby the Social Affairs Court of Madrid. The issuedisputedis the right of
the appellant,basedon the Treaty of Amsterdamamongotherlegal instruments,to



be paid a widower'spensionfollowing the death of his homosexuapartnerwith
whom he cohabited.The Court considersthat the unequaltreatmentgiven to matri-
monial unions and cohabitinghomosexualcouplesin law doesnot constitutedis-
crimination.

Reportingjudge: Ms. Concepci6érnRosarioUresteGarcia

"Legal grounds:

Soleground: The counselof the petitionerstatesonly onegroundbasedon art.
190 (this shouldread 191) c¢) TRLPL, pointing out the violation, owing to an erro-
neousinterpretation pf arts. 14and 10 CE, 174LGSSandthe Treatyof Amsterdam,
andalso quotingjudgmentsof the TSJthat do not constitutecase-lawfor the pur-
posesstatedin arts. 191 and 194 of the proceedingsThe issueunderdebatehas
beenanalyzedandjudgmentsdeliveredby the Courton previousoccasiongJudgment
of 26-1-1999,amongothers),in which the following is stated:the repeatedly
guotedart. 174.1 TRLGSSestablishess a requirementfor the grantingof a wid-
ower'spensionthat the applicantbe the 'spousewho hassurvivedthe deceased,
and therefore (taking up the contentof the former art. 160) only recognizesas
beneficiariespersonshaving the statusof widow or widower whose spousehas
died, and thereforemarriageis a conditio iuris for entitlementto the benefitin
guestion;this is statedin ajudgmentof 25-2-1999deliveredby this Chamberfor
Social Affairs (3rd Division) which dismissedthe claim regardingthe right to
receive a widower's pensionand compensatiorfor the deathin an accidenten
route to/from the placeof work of his homosexuapartnerwith whom he cohab-
ited, arguingin the legal groundsthat the invoked situation similar to marriage
lacks legal force for the purposesdescribedin the proceedingsand for the pur-
posesof the presentappeal,nor canthis conclusionbe alteredby the fact the law
forbids marriagebetweentwo homosexualswhile art. 32.1 enshrineghe supreme
rule of the legal system,which limits the right to marry on the basisof full legal
equalityto menandwomanasa standardnstitution, thatis, it definesa civil sta-
tus, that of being married, and otherlegal consequencesommonly acceptedby
society, without prejudiceto the principle of equalityin the eyesof the law that
is proclaimedby art. 14 of the Constitution, sinceit is that samesupremerule
which establisheghe personalelementsthat constitute marriage,and the legal
impossibility of marrying doesnot constitutediscriminationof any kind because
art. 160 (currently 174) only recognizegheright of the surviving spouseo receive
a widow's or widower's pension,and the law should be appliedin accordance
with the principle of legality guaranteedby art. 9.3. CE.

The appellantfiled anapplicationfor a declarationof fundamentatights against
the aforementionediecisionof the Madrid SuperiorCourt of Justice.The related
Constitutional Court decisionof 11-7-1994,quoting various decisionsof that
Court statingthat the requirementof marriagein orderto qualify for a widow's
or widower's pensionaccordingto the Social Security systemdoesnot conflict
with art. 14 CE, or with the measure®f the public authoritiesthat grant a differ-
entandmorefavourabletreatmento family unitsbasedon marriagethanon other
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