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Abstract: After the terrorist attacks in Paris on 13 November 2015, French President Frangois Hollande invoked Article 42(7)
TEU, requesting bilateral aid and assistance from other EU Member States. In this regard, as it was the case with the
terrorist actions of 11 September 2001, one of the most disputed issues was whether the Paris incidents constituted an “armed
attack”, requisite to trigger the right of self-defence in light of the wording of Article 51 of the United Nations Charter.
After a careful examination, we reached the conclusion that, even if it can be said that, for the time being, the existing rule in
international law in both conventional law (Article 51 of the UN Charter) and customary law allowing states to have
recourse to the use of force in self-defence can only be legally exercised in the presence of an armed attack committed by a
state, it can also be argued that current state practice appears to be heading in another direction. It must be recalled that for
the drafters of Article s1 of the UN Charter the right of self-defence was already “inherent”. Had they been in the current
situation, perhaps they would have extended this right to include cases of terrorist attacks of great dimensions.
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(A) INTRODUCTION

As a result of the 2004 train attacks in Spain, the European Union (EU) inserted mutual defence
measures into the Lisbon Treaty. This move was inspired by Article 5 of the North Atlantic Treaty'
and Article § of the modified Western European Union Treaty,* which oblige all Member States to
come to the defence of a state that is subject to a relevant attack. Thus, Article 42(7) of the Treaty on
European Union (TEU) stipulates, “If a Member State is the victim of armed aggression on its
territory, the other Member States shall have towards it an obligation of aid and assistance by all the
means in their power, in accordance with Article s1 of the United Nations Charter.” After the
terrorist attacks in Paris on 13 November 2015, French President Francois Hollande invoked Article
42(7) TEU, requesting bilateral aid and assistance from other EU Member States. At the 3426th
meeting of the Foreign Affairs Council of the European Union, held on 17 November 2015, the
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! “The Parties agree that an armed attack against one or more of them in Europe or North America shall be considered
an attack against them all and consequently they agree that, if such an armed attack occurs, each of them, in exercise of the
right of individual or collective self-defence recognised by Article 51 of the Charter of the United Nations, will assist the
Party or Parties so attacked by taking forthwith, individually and in concert with the other Parties, such action as it deems
necessary, including the use of armed force, to restore and maintain the security of the North Atlantic area. Any such armed
attack and all measures taken as a result thereof shall immediately be reported to the Security Council. Such measures shall
be terminated when the Security Council has taken the measures necessary to restore and maintain international peace and
security.”

* “If any of the High Contracting Parties should be the object of an armed attack in Europe, the other High
Contracting Parties will, in accordance with the provisions of Article s1 of the Charter of the United Nations, afford the
Party so attacked all the military and other aid and assistance in their power.”
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defence ministers expressed their unanimous and full support for France and their readiness to
provide all the necessary aid and assistance to that country. It was the first time in EU history that
the defence ministers unanimously decided to activate Article 42(7) TEU, also called the “mutual
assistance clause.” As pointed out by the High Representative of the European Union for Foreign
Affairs and Security Policy, no formal decision or conclusion by the Council would be required to
implement Article 42(7) TEU, and external offers of support could consist of material assistance,
including the provision of support in theatres of operation in which France was engaged.4

In this crisis, not dissimilar to the terrorist actions of 11 September 2001, one of the most disputed
issues was whether the Paris incidents constituted an “armed attack”, requisite to trigger the right of
self-defence in light of the wording of Article s1 of the United Nations Charter of 1945 (hereinafter
UN Charter). That article provides:

“Nothing in the present Charter shall impair the inherent right of individual or collective self-defence
if an armed attack occurs against a Member of the United Nations, until the Security Council has
taken measures necessary to maintain international peace and security. Measures taken by Members in
the exercise of this right of self-defence shall be immediately reported to the Security Council and shall
not in any way affect the authority and responsibility of the Security Council under the present
Charter to take at any time such action as it deems necessary in order to maintain or restore
international peace and security.”

The question arises due to the absence in the UN Charter of any definition of the expression “armed
attack” and, in particular, to Article sr’s silence on the matter of the necessary personality of the
perpetrator of such an attack, or of the authority on behalf of which such an attack must be
committed, for it to justify self-defence. Traditionally, it has been understood that armed attacks have

to emanate from a state, but some see UN Security Council Resolutions 1368 (2001) and 1373 (2001),

3 Council of the European Union, Meeting No. 3426, Brussels, 16 November 2015. French authorities requested, in
particular, either support - by pooling of capabilities - for France’s operations in Iraq and Syria, or support for France in
other theatres so as to enable it to reduce some of its engagements there and redeploy its troops (see: European Parliament,
“Activation of Article 42(7) TEU - France’s request for assistance and Member States’ responses,” European Council
Briefing, December 2015). With regard to military assistance, the United Kingdom engaged in airstrikes in Syria and
announced that it would allow French aircraft to use the Royal Air Force’s Akrotiri base in Cyprus. On 4 December 2015,
the German parliament decided to honour the German government’s request to send up to 1200 troops to support France
(see: Deutscher Bundestag, Drucksache 18/6866, 1 December 2015). Some other Member States have decided to increase their
contributions to EU and/or UN missions in the Sahel, Mali, the Central African Republic and the Mediterranean. As for
non-military cooperation, several Member States have already expressed their support for stepping up intelligence sharing
and foreign policy cooperation, the latter within the framework of the International Syria Support Group negotiations on
Syria (ibid.). In February 2016, US Defence Secretary Ash Carter expressed his satisfaction that the other states participating
in the international campaign to defeat the so-called Islamic State in Iraq and the Levant (ISIL or Da’esh) in Syria and Iraq
had increased their efforts in the previous months and days (see: T. Moon Cronk, “Carter: Counter-ISIL Defense Ministers
Unanimously Support Objectives”, DOD News, 11 February 2016, accessed on 1 September 2016).

+  Council of the European Union, Outcome of the Council Meeting, 3426th Council meeting, Foreign Affairs,
Brussels, 16 and 17 November 2015. France had already engaged in bilateral talks with the other Member States to specify the
aid and assistance they would provide, given that the bilateral nature of the support meant that it would not be a uniform
contribution by all Member States. According to the High Representative of the European Union for Foreign Affairs and
Security Policy, Article 42(7) TEU is meant to activate bilateral aid and assistance and the role of the EU/European External
Action Service would be limited to coordination or facilitation of what France and the other Member States decided (“the
European Union can facilitate this and coordinate this, whenever and however it is useful and necessary”). See: European
Parliament, “The EU’s mutual assistance clause: First ever activation of Article 42(7) TEU”, Briefing November 2015.
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which recognized, in the context of the 2001 terrorist attacks on New York, Washington, D.C. and
Pennsylvania, “[...] the inherent right of individual or collective self-defence in accordance with the
Charter”; as a first step towards claiming the right of self-defence in response to terrorist attacks.

Should the responses of the EU Member States to the Paris attacks, activating the mutual
assistance clause, be seen as a move towards the formation of a new customary rule reshaping the
content of the right of individual or collective self-defence in accordance with Article s1 of the UN
Charter and customary law? Or rather should the invocation of Article 42(7) TEU be considered
illegitimate, or even a violation of the UN Charter law on self-defence? In this regard, it should be
noted from the outset that the right of self-defence is not rooted solely in conventional international
law through Article s1 of the UN Charter. On the contrary, the right of self-defence was a mainstay of
discussions about war and peace, in both natural law and jus gentium traditions, even before the ‘state’
had become the normative authority in international affairs.® More recently, though, the 1986 decision
of the International Court of Justice (ICJ) in Nicaragua v USA significantly appears to confirm that
the right of self-defence also exists in customary international law. The Court sustained that opinion
on the basis that the UN Charter itself employs the term “inherent right” in Article 51,7 as well as on
the consensus shown by the adoption of the Declaration on the Principles of International Law
concerning Friendly Relations and Cooperation among States in accordance with the Charter of the
United Nations (UN General Assembly Resolution 2625 (XXV) of 24 October 1970). For the Court,
that resolution “[..] demonstrates that the States represented in the General Assembly regard the
exception to the prohibition of force constituted by the right of individual or collective self-defence as
already a matter of customary international law”?

In order to clarify these matters, this paper will first address the scope of Article st of the UN
Charter and of customary law before the 2001 terrorist attacks. Second, it will examine new
developments on the matter since the 2001 attacks on the Twin Towers. Finally, it will try to reach a
conclusion regarding the controversial issue of the emergence of a new norm of customary law

allowing states to exercise the right to self-defence against terrorist attacks in international law.

(B) SCOPE RATIONE PERSONAE OF THE RIGHT OF SELF-DEFENCE ACCORDING TO ARTICLE
$§1 OF THE UN CHARTER AND CUSTOMARY LAW UNTIL THE TERRORIST ATTACKS OF 2001 IN
THE UNITED STATES OF AMERICA

From the point of view of methodology, in order to ascertain whether the interpretation of the
expression “armed attack” embodied in Article 51 of the UN Charter can trigger the right of self-

defence in the context of terrorism, it is necessary to develop an interpretation of this expression in

5 SC Res. 1368 (2001) 12 September 2001. For its part, Resolution 1373 (2001) reaffirmed “[...] the inherent right of
individual or collective self-defence as recognized by the Charter of the United Nations as reiterated in resolution 1368
(2001)”. See: SC Res. 1373 (2001) 28 September 2001

6 S. Neff, War and the Law of Nations: A General History, (Cambridge University Press, Cambridge, 2008), at 7-158.

7 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), IC] Reports
(1986) 14, at 102, para. 193.

8 Ibid., at 103, para. 193.
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relation to the rules set out in Articles 31 and 32 of the Vienna Convention on the Law of Treaties, as
adopted by the ICJ in its jurisprudence. Recall that Article 31, which for the ICJ reflects customary
international law, sets forth the general rule of interpretation, according to which “a treaty must be
interpreted in good faith in accordance with the ordinary meaning to be given to its terms in their
context and in the light of its object and purpose. Interpretation must be based above all upon the
text of the treaty”? Moreover, as the text of Article 31(3) of the 1969 Vienna Convention on the Law
of Treaties provides, “There shall be taken into account, together with the context, [..] any
subsequent agreement between the parties regarding the interpretation of the treaty or the application
of its provisions; [and] any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation”. An examination of such subsequent practice
can thus shed more light on the evolution of customary law regarding the issue of the right of self-
defence.

Finally, in connection with the supplementary measures set out in Article 32 of the Vienna
Convention, the ICJ has noted that “[...] recourse may be had to means of interpretation such as the
preparatory work of the treaty and the circumstances of its conclusion”.”

To examine the status of customary law and for the purposes of clarity, this section will be divided
into two subsections: a) the interpretation of the expression “armed attack” in accordance with most
of the elements provided for in Articles 31 and 32 of the Vienna Convention on the Law of Treaties;
and b) the examination of state practice and the practice of the UN Security Council. The practice of
the Security Council provides an optimal framework for studying the practice of states, due to its
great responsibilities in connection with security issues and, in particular, with regard to Article s1 of
the UN Charter.

(1) Interpretation of the Expression “Armed Attack” According to the Provisions of Articles 31
and 32 of the Vienna Convention on the Law of Treaties, without Taking State Practice into
Account

Prior to discussing the scope ratione personae of the expression “armed attack”, it is necessary to
explore the ratione materiae of that expression so as to grasp at least its basic content.

An analysis of the text of Article s1 of the UN Charter would seem to encourage an interpretation
whereby the expression “armed attack” should be interchangeable with the word “aggression” (for
instance, the French wording used in Article 51 is “agression armée”, even if its meaning is not exactly
the same). In fact, due to the absence of any relevant treaty law definition of the former, extensive use

has been made of the Definition of Aggression annexed to UN General Assembly Resolution 3314 of

9 Territorial Dispute (Libyan Arab Jamabiriya/Chad), IC] Reports (1994) 6, at 21-22, para. 4L

© When called upon to interpret the provisions of a treaty, the ICJ has itself frequently examined the subsequent
practice of the parties in the application of that treaty. See: Kasikili/Sedudu Island (Botswana/Namibia), IC] Reports (1999)
1045, at. 1076, para. 5O.

u Territorial Dispute (Libyan Arab Jamabiriya/Chad), ICJ Reports (1994) 6, at 21-22, para. 41.
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14 December 1974 (hereinafter, Definition of Aggression) in the context of self-defence.” In the
Nicaragua case, the ICJ itself noted, “There appears now to be general agreement on the nature of the
acts which can be treated as constituting armed attacks”, and advanced, with the aim of illustrating
that agreement, * the description contained in Article 3(g) of the Definition of Aggression.” Moreover,
in the same case, the Court used the terms “armed attack” in English and “agression armée” in French
as a condition to exercise the right to self-defence,” echoing the wording of Article s1 of the UN
Charter.

In sum, while the Definition of Aggression may be a helpful guideline to explore the scope ratione
materiae of the right of self-defence, the concept of “armed attack” could in certain respects actually
be broader than the one provided for in Resolution 3314 (XXIX).”

In any case, in light of the non-exhaustive nature of the list of acts considered acts of aggression

included in Resolution 3314 and of the jurisprudence of the ICJ, and with regard to the ratione

It has also been the case in connection with the definition of the crime of aggression in the context of international
criminal law. In this regard, see infra the section concerning new developments in the definition of aggression and the
adoption of new obligations of mutual assistance.

B Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), IC] Reports
(1986) 14, at 103, para. 195.

4 Ibid., at 103-104. It should be recalled that the Definition of Aggression originated in the attempt by several
delegations at the United Nations Conference on International Organization, held in San Francisco from 25 April to 26 June
1945, to define or explain the term “aggression”. However, at the time, it was thought that a preliminary definition of the
term went beyond the scope of the Charter and that the modern techniques of warfare rendered any definition of “aggression”
impossible (see: Report of Mr Paul-Boncour, Rapporteur, on Chapter VIII, Section B, Doc. 881 (English) I11/3/46, 10 June
1945, United Nations Conference on International Organization, Vol. 12, p. 505). Later, at the proposal of the Soviet Union,
in Resolution 378 (V) of 17 November 1950, the UN General Assembly decided to refer the task of elaborating a definition
of the term “aggression” to the International Law Commission (Official Records of the General Assembly, Fifth Session,
Annexes, Agenda Item 72, Doc. A/C.1/608, 4 November 1950, pp. 4-5). After a considerable period of work by the
codification organ, a draft definition was taken up by the General Assembly at its twenty-ninth session, in 1974. Finally, on
the recommendation of the Sixth Committee, the General Assembly, on 14 December 1974, adopted without a vote
Resolution 3314 (XXIX), to which the Definition of Aggression was annexed. On this issue see Elizabeth Wilmshurst’s note
on the Definition of Aggression, General Assembly Resolution 3314 (XXIX), 14 December 1974, for the United Nations
Audiovisual Library of International Law.

5 Definition of Aggression, Annex to GA Res. 3314 (XXIX), 14 December 1974. Article 3 stipulates that: “Any of the
following acts, regardless of a declaration of war, shall, subject to and in accordance with the provisions of article 2, qualify as
an act of aggression: (a) The invasion or attack by the armed forces of a State of the territory of another State, or any
military occupation, however temporary, resulting from such invasion or attack, or any annexation by the use of force of the
territory of another State or part thereof; (b) Bombardment by the armed forces of a State against the territory of another
State or the use of any weapons by a State against the territory of another State; (c) The blockade of the ports or coasts of a
State by the armed forces of another State; (d) An attack by the armed forces of a State on the land, sea or air forces, or
marine and air fleets of another State; (e) The use of armed forces of one State which are within the territory of another
State with the agreement of the receiving State, in contravention of the conditions provided for in the agreement or any
extension of their presence in such territory beyond the termination of the agreement; (f) The action of a State in allowing
its territory, which it has placed at the disposal of another State, to be used by that other State for perpetrating an act of
aggression against a third State; (g) The sending by or on behalf of a State of armed bands, groups, itregulars or mercenaries,
which carry out acts of armed force against another State of such gravity as to amount to the acts listed above, or its
substantial involvement therein.”

16 “In the case of individual self-defence, the exercise of this right is subject to the State concerned having been the
victim of an armed attack” (ibid., para. 195); “Dans le cas de la légitime défense individuelle, ce droit ne peut étre exercé que
si PEtat intéressé a été victime d’une agression armée”.

7 In this sense, see: T. Ruys, ‘Armed Attack’ and Article s1 of the UN Charter Evolutions in Customary Law and
Practice (Cambridge University Press, Cambridge, 2010), at 139.

20 SYbIL (2016) 183 - 207 DOI: 10.17103/sybil 20.10


http://legal.un.org/avl/ha/da/da.html
http://legal.un.org/avl/ha/da/da.html

188 Espaliti Berdud

materiae® considerations for the right to exercise self-defence, it seems clear that a state must be the
victim of a use of force of considerable gravity. Being the object of other less important uses of force
will not trigger the right to self-defence. Indeed, Resolution 3314 not only explicitly states, in Article 4
of the Definition of Aggression, that other conducts not enumerated there can be considered as
aggression® but also implicitly affirms that, for such an assessment to be made, all circumstances of
each particular case must be taken into consideration On the other hand, as Article 2 explicitly
provides, self-defence cannot be justified if “[...] the acts concerned or their consequences are not of
sufficient gravity”. For its part, in its judgment of 27 June 1986 on the merits of the Nicaragua case,
the ICJ used the criterion of the gravity, understood as “scale and effects”, of a use of force to
legitimize recourse to self-defence.”

With regard to the scope ratione personae of the expression “armed attack” in Article s1 of the UN
Charter and whether it covers the acts of terrorist groups, in view of the above considerations, mainly
Article 3(g) of the Definition of the Aggression, it seems clear that terrorist acts can indeed be
considered armed attacks, provided they are of sufficient gravity and can be attributed to a state®
Recall that, according to the text of that provision, an act of aggression could consist of “(g) The
sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, which carry out
acts of armed force against another State of such gravity as to amount to the acts listed above, or its
substantial involvement therein”.

This interpretation is consistent with the ICJ’s jurisprudence, which has always refused to extend
the right to self-defence to non-state actors. Only when the acts of non-state entities amount to an
aggression and engage the responsibility of a state can the victim state have recourse to self-defence.
Indeed, in the Nicaragua case the Court saw self-defence exclusively as a relationship between states.
Likewise, in its advisory opinion for the case concerning the Legality of the Threat or Use of Nuclear
Weapons, it took into consideration only the possibility of states possessing nuclear weapons for use
in self-defence. Thus, in the Nicaragua case, the Court noted that it saw no reason to deny that

“[...] in customary law, the prohibition of armed attacks may apply to the sending by a State of armed

bands to the territory of another State, if such an operation, because of its scale and effects, would have
been classified as an armed attack rather than as a mere frontier incident had it been carried out by

v “The acts enumerated above are not exhaustive and the Security Council may determine that other acts constitute
aggression under the provisions of the Charter.”

2 The preamble of the Resolution provides, “Believing that, although the question whether an act of aggression has been
committed must be considered in the light of all the circumstances of each particular case, it is nevertheless desirable to
formulate basic principles as guidance for such determination”. Likewise, Article 1 reads: “Aggression is the use of armed
force by a State against the sovereignty, territorial integrity or political independence of another State, or in any other
manner inconsistent with the Charter of the United Nations, as set out in this Definition” (Emphasis added in both texts).

®  Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), IC] Reports
(1986) 14, at 103, para. 195, and at 127, para. 247.

2 Tp that sense, see, for instance: V. Silvy, Le recours d la légitime deéfense contre le terrorisme international
(Connaissances et Savoirs, Paris, 2013), at 93.

3 For the Court, “In order to lessen or eliminate the risk of unlawful attack, States sometimes signal that they possess
certajn weapons to use in self-defence against any State violating their territorial integrity or political independence” (see:
Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, IC] Reports (1996) 226, at 246, para. 47).
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regular armed forces. But the Court does not believe that the concept of ‘armed attack’ includes not

only acts by armed bands where such acts occur on a significant scale but also assistance to rebels in

the form of the provision of weapons or logistical or other support.”
Here the Court places the problem of the classification of armed attacks in the context of the criteria
for attributing responsibility to a state for the acts of a person or group of persons. The Court itself
helped to delimit the criteria that were ultimately embodied in Article 8 of the International Law
Commission’s Draft Articles on Responsibility of States for Internationally Wrongful Acts,”
emphasizing the need for “effective control”** According to that provision, “The conduct of a person
or group of persons shall be considered an act of a State under international law if the person or
group of persons is in fact acting on the instructions of, or under the direction or control of, that
State in carrying out the conduct”.

As for the analysis of the context of Article 1, it is necessary to begin with Article 2(4) of the UN
Charter, which is the cornerstone of the interpretation of the use of force in accordance with the
Charter. Its wording is well known: “All Members shall refrain in their international relations from
the threat or use of force against the territorial integrity or political independence of any state, or in
any other manner inconsistent with the Purposes of the United Nations.” It is obvious that, with this
wording, the drafters of the UN Charter intended to extend the prohibition of war embodied in the
Brian-Kellogg Pact to small-scale uses of force. Indeed, as Tom Ruys has put it, “the final phrase,
which speaks of force ‘inconsistent with the purposes of the UN Charter’, serves as a residual ‘catch-
all’ provision, making clear that Article 2(4) constitutes a comprehensive ban against all uses or threats
of force, regardless of their impact and gravity”.” Nevertheless, in the UN system, the general
prohibition of the use of force embodied in Article 2(4) has two exceptions: first, the use of force,
directly or indirectly, by the Security Council, whenever it determines that a threat to the peace, a
breach of the peace, or an act of aggression has occurred (Articles 39, 42 and 53 UN Charter); second,
the recourse to self-defence provided for in Article s1 as an expression of the drafters’ conviction that
the Security Council might not always be in a position to respond in due course to acts of aggression.
Thus, the Charter explicitly allows Member States to resort to military force in order to defend
themselves in case of an armed attack as a temporary measure until the Security Council can assume
its responsibilities on the matter. As the ICJ stated in the Nicaragua case, “The essential
consideration is that both the Charter and the customary international law flow from a common
fundamental principle outlawing the use of force in international relations”

Therefore, the context of Article s1 is not particularly helpful for concluding once and for all if

there is room for the right of self-defence in the face of armed attacks committed by terrorist groups.

% See: Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), ICJ
Reports (1986) 14, at 103-104, para. 195.

5 See Yearbook of the International Law Commission, 2001, vol. II (Part Two).

*  See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), 1CJ
Reports (1986) 14, at 64-65, para. 115.

7 See Ruys, supra n. 17, at 56-57.

®  Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), IC] Reports
(1986) 14, at 97, para. 181.
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In general lines, the context of the Charter speaks against any expansion of the right to use force in
international law and in favour of placing the management of any security crisis in the hands of the
Security Council. That interpretation is consistent with the object and purpose of the Charter. It is
well known that the principal aim of the Charter is the creation of an organization and a correlative
system in order to prevent war and maintain international security as much as possible,” as stated
mainly in Article 1(1) (purposes of the UN). According to that provision, the highest purpose of the
world organization is “[t]o maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to the peace, and for the suppression of
acts of aggression or other breaches of the peace [...]”. Nevertheless, Article s1 of the Charter considers
temporary self-defence a use of force not inconsistent with the purposes of the United Nations, as set
forth in Article 2(4). This argument is reinforced by the fact that the Charter itself calls the right of
self-defence “inherent”, which implies something that existed before the Charter and is independent of
it. Moreover, by using the expression “armed attack” in the text of Article s1 and neglecting to
indicate who the author of such an attack must be, the Charter clearly stresses the factor of the gravity
of the use of force suffered, relegating the question of the scope ratione personae of the right of self-
defence to second or third place.

In view of the above, it is useful to review the preparatory works for the UN Charter and the
circumstances in which it was drafted. These factors would seem to support the interpretation
provided in Article 51, whereby armed attacks can only be directed by states, due to the common
perception of international peace and security at the time following two “world” wars waged by state
combatants. Indeed, nothing in the travaux préparatoires suggests that the drafters had in mind the
use of force by irregular or armed bands, let alone by terrorist groups. As we have seen, the final
version of Article st speaks only of “armed attacks” without any further specification.®

The origin of this provision lies in the context of the attempt to harmonize the operation of
regional arrangements and agencies with the general provisions of the future Charter, in particular,
those relating to the use of force. More precisely, the goal was to discover the best means of
incorporating the prevailing Inter-American system within the new United Nations model, with
special reference to the obligations of solidarity assumed under the Act of Chapultepec of 6 March
19453 According to the third point of that declaration,

[...] every attack of a State against the integrity or the inviolability of the territory, or against the
sovereignty or political independence of an American State, shall, conformably to Part III hereof, be
considered as an act of aggression against the other States which sign this Act. In any case invasion by

armed forces of one State into the territory of another trespassing boundaries established by treaty and

demarcated in accordance therewith shall constitute an act of aggression.”*

»  The preamble of the Charter clearly underlined the motives behind the adoption of the text, stating, “We the peoples
of the United Nations determined: to save succeeding generations from the scourge of war [...]".

®  On this matter see, for instance: Ruys, supra n. 17, at 369-370.

% In this regard, see: L. M. Goodrich; E. Hambro, Charter of the United Nations. Commentary and Documents (World
Peace Foundation, Boston, 1946), at 175.

»  Inter-American Reciprocal Assistance and Solidarity (Act of Chapultepec), 6 March 1945, Resolution approved by the
Inter-American Conference on Problems of War and Peace at Mexico, 6 March 1945. Emphasis added.
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As this text expressly states, at the time, only the actions and reactions of states were taken into
consideration® Therefore, during the drafting of the Charter at the San Francisco Conference, the
possibility of foreseeing the expansion of the right of self-defence to include cases of armed attacks
committed by non-state actors was inconceivable.

Based on the foregoing review of the textual and contextual elements of Article s1 of the UN
Charter, and leaving aside for the moment the issue of state practice, we can conclude that in order to
allow the exercise of the right to self-defence, the Charter essentially requires the commission of an
armed attack, understood as a use of force of great dimensions. The drafters of the Charter were not
so concerned with the ratione personae requirements for the exercise of that right and, thus, the
question remains unsettled if we look exclusively at the text. However, when the circumstances and
preparatory works for Article s1 are taken into consideration, it must be noted that, at the time of its
drafting, only states could be the authors of armed attacks and, therefore, only their acts could trigger
the exercise of the right to self-defence.

(2) State Practice in the Context of the Activity of the UN Security Council

In the decades following the adoption of the UN Charter, state practice regarding Article s1 took
place mainly in the context of decolonization.

In the 1950s and 1960s, states invoked the right of self-defence in response to attacks made by
armed bands considered to be acting as instruments of other states. This was the case, for example,
with the Israeli occupation of the entire Sinai Peninsula on the grounds that armed units were
carrying out recurring raids into its territory from the Egyptian fedayeen bases>* In that case, the
Security Council did not take an official position because France and the United Kingdom vetoed a
United States draft resolution® noting that the forces of Israel had penetrated deeply into Egyptian
territory in violation of the armistice agreement between Egypt and Israel In this same period, the
United States of America justified its intervention in Vietnam as an exercise of collective self-defence,
arguing that South Vietnam had been the subject of both direct and indirect armed attacks.”

Thereafter, throughout the global decolonization period, states once again justified cross-border
interventions based on their rights of self-defence against the attacks of national liberation movements
from abroad. Examples would include the interventions of Portugal, Israel, South Africa and

Southern Rhodesia in different countries.® In most of these cases, the Security Council denounced

» In this sense, see also: Foreign Relations of the United States: Diplomatic Papers, 1945, General: The United
Nations, Volume I, United States Government Printing Office, Washington, 1967, at 665-666.

3 UN Doc. S/PV.749, 30 October 1956, § 33 (Israel).

5 Letter dated 29 October 1956 from the representative of the United States of America to the President of the Security
Council concerning “The Palestine question: steps for the immediate cessation of the military action of Israel in Egypt”
(S/3710). The draft resolution also called on UN members “[..] to refrain from the use of force or threat of force in the area
in any manner inconsistent with the Purposes of the United Nations”.

% See UN Doc. S/PV.749. The result of the vote was 7 in favour, 2 against, with 2 abstentions.

¥ On this matter see: “The legality of United States participation in the defense of Viet-Nam’, Department of State
Bulletin (Volume 54, Jan.-Mar. 1966), online, at 82.

# See: (1) Portugal: Complaint by Senegal concerning Portugal: (1963) UNYB 24-26; Communications concerning
Portuguese Guinea (1964) UNYB 120-121; Complaints by Senegal and Portugal (1965) UNYB 134-136; Relations between
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the interventions, but founded its response on grounds other than the right of self-defence. Only in
very few cases did the Security Council refer to that right. In Resolution 546 (1984) of 6 January 1984,
the Security Council expressed its concern about “[...] the renewed escalation of unprovoked bombing
and persistent acts of aggression, including the continued military occupation, committed by the
racist régime of South Africa in violation of the sovereignty, airspace and territorial integrity of
Angola” and reaffirmed “[...] the right of Angola, in accordance with the relevant provisions of the
Charter of the United Nations and, in particular, Article 51, to take all the measures necessary to
defend and safeguard its sovereignty, territorial integrity and independence”# In Resolution 574
(1985) of 7 October 1985, the Security Council reiterated its preoccupation and condemned South
Africa for its premeditated and unprovoked aggression against the People’s Republic of Angola, again
reaffirming Angola’s right to take all measures necessary to defend itself in accordance with Article st
of the UN Charter#

Geopolitical conditions unique to the 1970s and early 1980s provided states with greater confidence
to invoke the right of self-defence explicitly in the context of “terrorism”, which represented a
momentous discursive shift in global conflict. That was the case, for instance, of Israel, which began
to justify its right of self-defence on the grounds of the recurrent terrorist attacks it was suffering
from Lebanese territory and the admitted inability of the Lebanese authorities to control their own
territory.# Nevertheless, the Security Council did not accept Israel’s arguments and, in Resolution

313(1972), “[...] demanded that Israel immediately desist and refrain from any ground and air military

other African States and Portugal (1966) UNYB 121-122; Relations between Portugal and Guinea, Portugal and Senegal,
Portugal and Zambia (1967) UNYB 131-132; Relations between African States and Portugal (1968) UNYB 159-160; Relations
between African States and Portugal (1969) UNYB 135-145; (2) Israel: The situation in the Middle East (1968) UNYB 191-
232; The situation in the Middle East (1970) UNYB 223-240; The situation in the Middle East (1971) UNYB 177-178; The
situation in the Middle East (1972) UNYB 157-171; The situation in the Middle East (1973) UNYB 178-182; Questions
related to the Middle East (1978) UNYB 295 et seq.; Questions related to the Middle East (1979) UNYB 325 et seq.;
Questions related to the Middle East (1980) UNYB 347 et seq.; Middle East (1982) UNYB 428 et seq.; Middle East (1985)
UNYB 285-293; Middle East (1988) UNYB 217-220; (3) South Africa and Southern Rhodesia: Matters relating to Africa
(1976) UNYB 163-171; Matters relating to Africa (1977) UNYB 206-221; Matters relating to Africa (1979) UNYB at 218 et
seq.; (1980) UNYB 252-266; Africa (1981) UNYB 214-222; Africa (1982) UNYB 310-318; Africa (1983) UNYB 169-180; Africa
(1984) UNYB 177-184; Africa (1985) UNYB 178-196; Africa (1986) UNYB 155-168; Africa (1987) UNYB 163-176; Africa
(1988) UNYB 158-161.

» (1) Portuguese interventions: SC Res. 178 (1963) 24 April 1963; SC Res. 204 (1965) 19 May 1965; SC Res. 268 (1969) 28
July 1969; SC Res. 273 (1969) 9 December 1969; SC Res. 275 (1969) 22 December 1969; (2) Israeli interventions: SC Res. 248
(1968) 24 March 1968; SC Res. 256 (1968) 16 August 1968; SC Res. 262 (1968) 31 December 1968; SC Res. 280 (1970) 19 May
1970; SC Res. 316 (1972) 26 June 1972; SC Res. 332 (1973) 21 April 1973; SC Res. 450 (1979) 14 June 1979; SC Res. 467 (1980) 24
April 1980; SC Res. 573 (1985) 4 October 1985; (3) South African or Southern Rhodesian interventions: SC Res. 393 (1976) 30
July 1976; SC Res. 403 (1977) 14 January 1977; SC Res. 455 (1979) 23 November 1979; SC Res. 447 (1979) 28 March 1979; SC
Res. 454 (1979) 2 November 1979; SC Res. 475 (1980) 27 June 1980; SC Res. 466 (1980) 11 April 1980; SC Res. 527 (1982) 15
December 1982; SC Res. 545 (1983) 20 December 1983; SC Res. 546 (1984) 6 January 1984; SC Res. 567 (1985) 20 June 1985; SC
Res. 571 (1985) 20 September; SC. Res. 574 (1985) 7 October 1985; SC Res. 568 (1985) 21 June 1985; SC Res. 577 (1985) 6
December 1985; SC Res. 580 (1985) 30 December 1985; SC Res. 581 (1986) 13 February 1986; SC Res. 602 (1987) 25 November
1987; SC Res. 606 (1987) 23 December 1987.

4 SC Res. 546 (1984) 6 January 1984.

# SC Res. 574 (1985) 7 October 198s.

#  (1972) UNYB 239.
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action against Lebanon and forthwith withdraw all its military forces from Lebanese territory”.# It
was also the case of the United States of America, which justified certain interventions in the Middle
East as self-defence as well, for example, in the incident of the seizure of its embassy in Teheran on 4
November 1979, and coined the so-called ‘Shultz doctrine’. According to that doctrine, states that
were unwilling to prevent terrorist attacks from their territory would be liable to a forcible response
in exercise of the right of self-defence. In the case of the American hostages in Teheran, the Security
Council did not elaborate upon the principles of self-defence, but rather developed its interpretation
in relation to the violation of international obligations arising from diplomatic and consular
conventions, calling upon “the Government of Iran to release immediately the personnel of the
Embassy of the United States of America being held at Teheran, to provide them with protection and
to allow them to leave the country”.# At the same time, it recalled states’ responsibility “to refrain in
their international relations from the threat or use of force against the territorial integrity or political
independence of any State, or in any other manner inconsistent with the purposes of the United
Nations”.#

Another important case of alleged self-defence was the repeated incursions by Turkey and, to a
lesser extent, Iran against Kurdish fighters operating from Iraqi soil after the 1990-1991 Gulf War.
Responding to complaints lodged by Iraq with the Security Council, Turkey argued that its
incursions into Iraqi territory were due to that country’s inability to prevent the use of its territory
for the staging of terrorist acts against Turkey. Under those circumstances, Turkey’s actions were
legitimate and could not be regarded as a violation of Iraq’s sovereignty: “No country would be
expected to stand idle when its own territorial integrity is incessantly threatened by blatant cross-
border attacks of a terrorist organization based and operating from a neighboring country, if that
country is unable to put an end to such attacks”.# In contrast, Iraq condemned those actions and “[...]
categorically rejected the justifications advanced by Turkey for its open aggression, namely, its right
to protect its national security against terrorist elements, specifically the Kurdish Workers” Party, and
to pursue them even into Iraqi territory until they were extirpated”.# In response to these
developments, the Security Council abstained from seizing the opportunity to make any reference to
the right of self-defence in connection to terrorist attacks, perhaps sensibly, given the complicated
political upheavals that followed the First Gulf War.

Finally, in the early 2000s, in the context of the events in the African Great Lakes region and the
conflict in the Democratic Republic of the Congo between its government, supported by Angola,

Namibia and Zimbabwe, and various rebel groups, loosely allied with the neighbouring countries of

#  SC Res. 313 (1972) 28 February 1972.

#  On this matter, see: Relations between Iran and the United States (1979) UNYB 307-312.

4 See on this point: Ruys, supra n. 17, at 422.

46 SC Res. 457 (1979) 4 December 1979.

47 Ibid.

8 Letter dated 24 July 1995 from the Charge d’Affairves a.i. of the permanent mission of Turkey to the United Nations
addressed to the President of the Security Council, UN doc. s/1995/60s, 24 July 1995.

4 (1996) UNYB 237.
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Burundi, Rwanda and Uganda,* both the Democratic Republic of the Congo and Rwanda claimed to
be acting in accordance with Article s1 of the UN Charter. Rwanda stated before the Security
Council that the government of the Democratic Republic of the Congo had “allied itself with the
planners and perpetrators of the Rwandan genocide”. Therefore, Rwanda asked the Security Council
to re-examine the circumstances that had led Rwanda “to intervene militarily in the Democratic
Republic of the Congo, in exercise of the inherent right of self-defence, pursuant to Article s1 of the
Charter of the United Nations”*" In contrast, the Democratic Republic of the Congo argued that it
was within its legitimate rights to take all necessary measures to respond to the Rwandan armed
aggression in accordance with Article s1 of the Charter, including soliciting assistance from the
Member States of the Southern Africa Development Community through the invocation of a natural
right to collective and individual self-defence.” In the end, through Resolution 1304 (2000), the
Security Council affirmed that Rwanda had violated the sovereignty and territorial integrity of the
Democratic Republic of the Congo and demanded that Rwanda withdraw all its forces from the
territory of the Democratic Republic of the Congo without further delay, although again without
elaborating any further on the right of self-defence.”

It thus seems difficult to identify any customary rule recognizing the right of self-defence in these
cases, which concern armed attacks carried out by groups considered to be “terrorists”. While some
states would continue to justify their repulsion of terrorist activity through unilateral agreements and
recourse to a customary right, they did so without the agreement of the majority of states or the

Security Council’s acceptance s

(C) SCOPE RATIONE PERSONAE OF THE RIGHT OF SELF-DEFENCE ACCORDING TO ARTICLE §1
OF THE UN CHARTER AND CUSTOMARY LAW AFTER THE TERRORIST ATTACKS OF 2001 IN
THE UNITED STATES OF AMERICA

As already noted, in the Nicaragua case, the ICJ said that, at the time of the adoption of Resolution
3314, the consensus on the exception to the prohibition of force constituted by the right of individual
or collective self-defence showed that it was already a matter of customary international law.s
Building on that statement, this section will try to ascertain whether or not a new customary norm is
in the process of being formed. In this regard, it should be noted that prior to the UN Charter, as
long as the use of force was completely legal, there was no need to invoke any right to self-defence*

even if it was, as Article 51 of the UN Charter later confirmed, an inherent right.

° (2000) UNYB 114.

st Repertoire of the practice of the Security Council 2000-2003, 1007.

st Ibid.

% SC Res. 1304 (2000) 16 June 2000.

¢ According to Vianney Silvy, state terrorism, i.e. the employ by the state of terrorism, can be equated to an aggression,
while purely private terrorism was traditionally considered a simple crime to be persecuted and punished through
international cooperation. See: V. Silvy, supra n 22, at 139.

5 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), IC] Reports
(1986) 14, at 103, para. 193.

56 In this sense, see: Ruys, supra n. 17, at §3-54.
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(1) State Practice with Regard to the Right of Self-Defence, Mainly in the Context of the
UN Security Council’s Activity Following the 2001 Attacks on the Twin Towers

The international trend of responding to terrorist attacks based on self-defence carried into the new
millennium, largely due to the catastrophe of the 2001 attacks. As is well known, on 11 September 2001,
four civilian airplanes were hijacked by terrorists in the United States of America and deliberately
crashed in New York, Washington, D.C., and Pennsylvania, resulting in the loss of thousands of
innocent lives.” Almost immediately, the UN Security Council condemned the terrorist attacks
through Resolution 1368 (2001) of 12 September 2001, adopted unanimously. It also expressed its
readiness to take all necessary steps to respond to the terrorist attacks of 11 September 2001 and to
combat all forms of terrorism, in accordance with its responsibilities under the UN Charter. The
Council further recognized “[...] the inherent right of individual or collective self-defence in
accordance with the Charter”® A couple of weeks later, through Resolution 1373 (2001) of 28
September 2001 (also adopted unanimously), the Security Council asserted that terrorist acts
constituted a threat to international peace and security and expressed its deep concern about the
increase of acts of terrorism in various regions of the world. Moreover, it decided that all states were
to prevent and suppress the financing of terrorist acts and called on states to work together urgently
to achieve these goals. In that respect, the Security Council reaffirmed “[..] the inherent right of
individual or collective self-defence as recognized by the Charter of the United Nations as reiterated
in resolution 1368 (2001)” However, it should be noted that the Security Council seems to have
taken those decisions under the conviction that the 2001 attacks involved the responsibility of a state
for its implication in the terrorist attacks. Furthermore, the Security Council had already called upon
the Taliban regime on more than one occasion to refrain from harbouring and training terrorists and
their organizations.® That is probably why, in Resolution 1372 (2001), the Security Council reaffirmed
the principle established by the General Assembly in its declaration of October 1970 (Resolution 2625
(XXV)),* whereby “[...] every State has the duty to refrain from organizing, instigating, assisting or
participating in terrorist acts in another State or acquiescing in organized activities within its
territory directed towards the commission of such acts”.®

Some weeks later, on 7 October 2001, the United States and the United Kingdom commenced a
military operation called “Enduring Freedom” against the Taliban in Afghanistan. In a letter dated the
same day, the US announced to the President of the Security Council that, together with other states,
it had already initiated “[...] actions in the exercise of its inherent right of individual and collective
self-defence following the armed attacks that were carried out against the United States on 11

September 2001”.% The same letter stated that the US government had obtained, since the date of the

7 (2001) UNYB 6o.

8 SC Res. 1368 (2001) 12 September 2001.

% SC Res. 1373 (2001) 28 September 2001.

6 See, for instance: SC Res. 1193 (1998) 28 August 1998; SC Res. 1214 (1998) 8 December 1998; SC Res. 1267 (1999) 15
October 1999; and SC Res. 1333 (2000) 19 December 2000.

6 Before 2001, the Security Council had already reiterated that principle in Resolution 1189 (1998) of 13 August 1998.

& SC Res. 1373 (2001) 28 September 2001

% UN Doc. S/2001/946.
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attacks, “[...] clear and compelling information that the Al-Qaeda organization, which [was] supported
by the Taliban regime in Afghanistan, had a central role in the attacks”.* Furthermore, according to
the US, the aforementioned attacks committed by the Al-Qaeda organization had been made possible
by the decision of the Taliban regime to allow those parts of Afghanistan under Taliban control to be
used by that organization as a base of operation.% It is also worth mentioning that a group of other
states - the United Kingdom, Canada, France, Australia, Germany, the Netherlands, New Zealand
and Poland - informed the Security Council in this period that they, too, had participated in US-led
military actions against Al-Qaeda and the Taliban regime in Afghanistan, alleging that they were
acting in accordance with the inherent right of individual or collective self-defence.*

As for the North Atlantic Treaty Organization (NATO), the North Atlantic Council met on the
same day of the terrorist attacks in the US. The following day, the Council agreed that if it was
determined that the attacks were directed from abroad against the US, they should be regarded as an
action covered by Article 5 of the Washington Treaty, which, as already noted, provides that an armed
attack against one or more of the Allies in Europe or North America shall be considered an attack
against them all.” In that sense, on 2 October 2001, the US informed the North Atlantic Council that
an investigation had clearly determined that the individuals who carried out the attacks belonged to
the worldwide terrorist network known as Al-Qaeda, headed by Osama bin Laden and protected by
the Taliban regime in Afghanistan.® Therefore, on 4 October, the North Atlantic Council decided —
at the request of the US— to take eight measures, individually and collectively, to fight against
terrorism, thereby operationalizing Article § of the Washington Treaty for the first time in the
organization’s history.® On 8 October 2001, the North Atlantic Council met to review the situation
and stated that even if Operation Enduring Freedom was not a military operation of the organization
itself, but rather a military operation led by the US and the UK with the military support of other
NATO Allies, the Alliance itself would continue to provide military and other support, taking
whatever defensive measures it considered necessary.”> The invocation of Article 5 of the Washington
Treaty and the measures undertaken by the organization were of tremendous relevance because they
entailed the materialization of the right of collective self-defence in the face of an attack, of
considerable proportions, committed by a terrorist organization.

Additional support came from the EU, which, through two letters addressed by the representative
of Belgium to the Secretary-General of the United Nations dated 8 and 17 October 2001, conveyed its
profound sympathy to the US. For the EU, the terrorist attacks of 11 September 2001 represented an

Ibid.
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