Climalte Change as a I)isruplor()l'lh(‘ Notion ol Border in International Law

Pau de VILCHEZ MORAGUES

[bstract: Due 1o ils global nature and effects, climate change is generating considerable tension in several fundamental coneepts and
principles of public international law, such as the principles of no harm and prevention, human rights, or the very physical basis onwhich the
conceplofl territorial sovereignty is grounded. Ata time when the fragility of the natural systems on which human eivilization as we know it is
basedis becoming increasingly evident, with devastating consequences, International law must adoptan eco-centrie perspective that enables
itto move bevond the traditional State-centric vision, which is proving unable to provide solutions (o the almost existential challenges of an

erathat some are already beginning to call the Anthropocene.
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(\) INTRODUCTION: ON BORDERS AND PLANETARY BOUNDARIES

Since the Peace of W (‘Sl|)|l£l|iil in the |7"' century and the emergence of modern mternational law, States
iave been the basis of the international legal svstem.! The nature of States as the fundamental subjects of
have been the |l ['the nternational legal svstem.! The nature of Stat the fundamental subjects ol
mternational relations and, especially, ol international law was maintained with the advent of
conlemporary mternational law, although during this |)(‘|‘i<)<| the nternational legal svstem has had to
begin to adapt to the emergence of relations of interdependence due, amongst other things, to increased
trade, communications and energy flows.?

However, climate change and the sertous emvironmental erisis that the |)|zu|('l s ('\|>('l'i<'m'ing
—which has received an inereasing attention from the international ('()mmunil\,(\sp(\('izl”\ since the 1972
Stockholm Conference on the Human Environment— are highlighting just how dependent human
Stockholm Conl the 1 | (3 highlight (1 | lent |
eings are on the natural environment. Little by Tittle, international law has sought to develop mechanisms
I (l tural L Little by little, nt ( [aw | hitodevel |
and concepts to reflect this new concern and facilitate adequate protection of these new legal rights. In the

1970s, notions such as “common heritage of humankind™ or “common concern of humankind™hegan to

& Article published on 31 December 2019,

\ssistant Lecturer (Profesor Ivudante) of Public International Law, University ol the Balearie Islands (UIB), and
Deputy Director of the Interdisciplinary Lab on Climate Change of the University of the Balearie Islands (LINCC UIB),

paudevilchez @ uib.cu. This article largely reproduces the paper of the same title presented at the Jean Monnet-AEPDIRI

International Conference “La Unién Europea v los MurosMateriales ¢ Inmateriales: Desalios para la Seguridad, la
Sostenibilidad v el Estado de Derecho™ [The Earopean Union and Tangible and Intangible Walls: Challenges for Securily,
Sustamability and the Rule of Law], held on 29 and 30 May 2019 on the University of Castilla-La Mancha's Cuenca campus.

" M. Diez de N elasco, Instituciones de Derecho Internacional Piblico (Tecenos, Madrid, 2013), al 63-65, 282-284.

= bid, at67-68.
5 UN General Assembly, C nited Nations Conference on the Human Environment, 13 Decemberig72, A RES 207

i A-C.Kiss, "La Notion de Patrimoine Commun de I'Humanité’ 175 Recueil des Cours (Académie de Droit International,
The Hague, 1982).

5 The UN General Assembly considered climate change a “common concern for humankind™ as early as 1988 (U

General Assembl Resolution 42 <2 on the protection of the elobal climate for present and future eenerations of mankind, U\
RIBR] | 2 | 8
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lake shape, whilst principles such as those ()l'|>|'('\('nlim|,“ precaution” or sustamable (|<‘\(\|<)|mwnlxl)vgnn
to be articulated in the contextof regimes such as the law of the sea” or the protection of the atmosphere.”

Since then, successive scientific studies on the environmental impact ol the current economie system
ol'mass production and consumption, as exemplified by the May 201 Intergovernmental Science-Policy
Platform for Biodiversity and Ecosvstem Services (IPBES) report, have revealed a hitherto often
disregarded level of interdependence between species and ecosvstems. [tis therefore encouraging that
such interdependence is being inereasingly reflected inrecentinternational case law.”

Climate change is one ol the main challenges facing humankind, as highlighted by leading
mternational organizations.” However, as the alorementioned IPBES study shows, it is not the only
serious environmental problem we have (o contend with. That is why the scientific communily
mercasinghy refers o the notion of global change, taking into account all the impacts ol human activity al
multiple levels on the natural environment.' Another recent concept is that of planetary boundaries,

(|<‘\('|()|)('<| o tlustrate the nataral imits within which human life as we know it can thrive and which

Doc A RES 43 53, GAOR 43" Session Supp. 49. Vol 1, 133). The formula was included in the United Nations Framework
Convention on Climate Change (at recital one) (United Nations Framework Convention on Climate Change, g May 1992, 1771
UNTS 107 (LNFCCC). See also: L Feichmer, ‘Community mterest’, in Vax Planck Encyelopedia of International Law
(clectronie edition, Oxford U niversily Press, 2007), accessed on g July 201,

O L=\ Duvie Paoli, Principle 2: Prevention’, ind I Ninuales (ed), The ftio Declaration on Environment and
Development: | Commenlary (Oxford U niversily Press, 2013).

7 A Cancado Trindade, ‘Principle 15: Precaution’, in The Itio Declaration on Environment and Development: |
Commentary, supran. (.

SN Barral and P-M. Dupuy, ‘Principle 4: Sustainable Development through Integration’, in The Rio Declaration on
Lnvironment and Development: | Commentary, supra n. 6.

9 Article 136 of the UN General Assembly Convention on the Law of the Sea, 10 December 1982,1833 UNTS 397,

o

\ienna Convention for the Protection of the Ozone Laver, 1513 UNTS 323 26 TEN 1320 (1987).

DT

.S, Brondizioet al. (eds), Global assessment report on biodiversity and ecosvstem services of the Intergovernmental
Science-Policy Platform on Biodiversity and Fcosvstem Services (IPBES Secrelarial, Bonn, Germany, 201¢).

= Inthis regard, the Inter-American Court of Human Rights” 2017 Advisory Opinion on the environment and human
rights is particularl important. Init the Courtheld, “The Court considers itimportant to stress thal, as an autonomous right, the
right 1o ahealthy environment, unlike other rights, protects the components of the environment, such as forests, rivers and seas,
aslegalinterests inthemselves, evenin the absence of the certainty or evidence of arisk to individuals. This means that it protects
nature and the environment, not only because of the benefits they provide to humanity or the effects that their degradation may
have on other human rights, such as health, life or personal integrity, but because of their importance to the other living
organisms withwhichwe share the planet that also merit protectionin theirown right.” Inter- A\merican Court ol Human Rights,
Lnvironment and Human Rights (Slale obligations in relation 1o the environment in the context of the protection and
guarantee ol the rights to life and to personal inl(\gl’il): interpretation and scope of Articles 4(1) and 5(1) in relation to Articles 1(1)
and 20l the American Convention on Human Rights), Advisory Opinion OC-23 170013 November 2017, Series A No. 23, al §62.

5 On oo September 2018, the UN Secretary General, Antonio Gulerres, gave a speech on climate change with the
following introductory remarks: “Dear [riends of planet Earth. Thank you for coming 1o the UN Headquarters today. I have

askedvou here to sound the alarm. Climate change is the defining issue ol our time - and we are ata defining moment. We face

adirectexistential threal.” Secretary-General’s remarks on Climate Change, United Nations Secretary General, 1o September
2018.
y

i CM. Duarte et al, Cambio global: impacto de la actividad humana sobre el sistema Tierra (Los Libros de la Catarala,
Madrid, 24»()9).
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underscores just how close we are as a species (o exceeding then.S In fact, given the severity of the
situation, more than a few voices have raised 1o propose a change in terminology that would more
accuralely reflect the serious threat looming over us. Rather than climate change, they suggest,itwould he
more appropriale (o refer to the elimate crisis (as the British newspaper The Guardian vecently noted in
ils shy le gui(h‘).""llil\(‘\\ ise, rather than a global change, one could 5|)(‘:||\ ol a global (environmental) erisis.
In any case, climate change, or the climate crisis, is deeply interconnected with- many ol the
alorementioned planctary boundaries. Tt thus perfectly illustrates the extent to which the idea ol an
mternational law organized primarily around state sovereignty - one of the essential manifestations of
whichis the notion of borders, insofar as they define the space within which cach State mav exercise ils
prerogatives free of interference — has significant shortcomings when it comes to tackling the challenges
[acing humankind in an era so shaped by human activity thatitmay even give rise (o anew geological age,

1e. the Anthropocene.”

(B)  CLIMATE CHANGE: A GLOBAL PHENOMENON IN TERMS OF BOTH CAUSES AND CONSEQUENCES

Current global warming, caused by the accumulation of mainly anthropogenic greenhouse gas emissions,
is a major challenge for the international community. Climate change is not a traditional environmental
risk with a geographically limited origin and impact, such as river pollution or the loss of a given habital.
Instead, it has an undeniable global dimension. For one thing, it is caused by all the greenhouse gas
cmissions emitted throughout the world as awhole. For another, its impacts are already bemg feltaround
the planet, irrespective of borders. Furthermore, climate change exacerbates many other existing
environmental problems, both global and local in scope, such as desertification, reduced availability of

drinkmgwater, the loss of biodiversity and ocean acidification, amongst others.

(C) AN INTERNATIONAL SYSTEM BASED ON CLEARLY INSUFFICIENT STATE COMMITMENTS

This poses a considerable challenge when it comes to organizing an effective response to climate chan

8¢
asnoamountofreductions inasingle countiy’'s greenhouse gas emissions, no matter how large, cansuffice
(o prevent global warming or even its consequences for that country. Therefore, any suitable response (o
globalwarming will require the consensus of the majority of States, which goes bevond purely state-hased
visions and interests. Aecordingly, the phenomenon has beenaddressedinnumerous international forums,
especially those sponsored by the United Nations, where an international system has been setup over the

lasl l|1|'(‘<‘<|(‘<'zu|<‘s,()rgzmiﬂwlamun(l the 1gg2 United Nations Framework Convention on (1|i|n;1|(\(1|1(‘mgo

5W. Steflfen el al, ‘Planetary boundaries: (}uiding human (](\\(\|()|>m(\nl on a ('h;mging |)|:1|wl’, 347 (6223) Seience
(2013), 736-747 |dot: 101126 seieneeaz2;39855).

D, Carrington, "\ hy the Guardian is changing the language it uses about the environment’, 7he Guardian, 17 May 2014

7 W.Stellen et al, "The Anthropocene: Conceptual and historical perspectives’, 36 1938 Philosophical Transactions of
the Roval Sociely (2011) 842 |doi: 10,1098 1sla.2010.0327].
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(UNFCCO), " with the two major milestones of the kvoto Protocol of 1gg7' and, much more recently, the
Paris \greement, adopted in 2015

The Kvoto Protocol meluded a global vision that translated to clear and specific obligations for the
different states (at least for those states listed in Annex B ol the Protocol, which are largel the same ones
as those listed in Annex ol the UNFCCC). However, the wariness that many countries (the United States,
Russia, Canada, ete)*felt towards this approach significantly imited the Protocol's impact. \s aresult, the
international community tried a different strategy with the Paris Agreement® That Agreement defines a
svstem based onvoluntary contributions defined by the States parties themselves (the so-called Nationally
Determined Contributions or NDCs), which are to be periodically revised to incorporate increasinghy
ambitious largels for the reduction of greenhouse gas emissions. However, whilst this strategy resulted
i near-universal ratification of the Agreementin record time (in fact, the Paris Agreement entered into
[orce almostone year sooner than originally anticipated).** the scientific community constantly recalls that
the sum total of the voluntary commitments presented by the States parties is wholly insufficient to achieve
the temperature targets set in the Agreement itsell; namel: “Holding the inerease in the global average
temperature (o well below 2 € above pre-industrial levels and pursuing efforts to limit the temperature

merease Lo 13 Cabove pre-industrial levels™® Furthermore, many States are not even on track to reduce

™ Supran. ;.

W Protocolto the United Nations Framework Convention on Climate Change, kyvoto, i December 197, 2303 UNTS 148
(Kvoto Protocol).

* - UNFCCC, Decision 1 CP2i, Adoption of the Paris Agreement FCCC CP 2015 10 Add.,

* The United States never ratified the kvoto Protocol, Canada notified its withdrawal from the Protocol on 13 December
201, and neither Russia nor Japan have committed to the Protocol’s second commitment period, agreed in Dohain 2012 (Doha
amendment Lo the kvoto Protocol, 28 F(‘l)l'lléll'.\ 2013, FCCC KPP CMP 201215 Adda, Decision 1/ CMP8). See: L. Rajamani,
The United Nations Framework Convention on Climate Change: a framework approach to climate change’,in DAL Farber
and M. Peeters (eds), Climate Change Law, Elgar Eneyelopedia of Environmental Law (Elgar, Cheltenham, 2016). On the
Canadian

government’s nolification, see United Nations Treaty Collection, Chapter NNV Environment, 7.a kvoto Protocol

(o the United Nations IFramework Convention on Climate Change.

29

JE NVinuales, “The Paris Climate Agreement: An Initial Examination’, 6 C-EENRG Working Papers (2013); P. de
\ilehezMoragues, “The Paris Agreement: \ Signiflicant New Thread in the Legal Tapesty of Climate Change Domestic
3 8 8 8 | ) 8
Litieation’, in C. Cournil and L. N arison (eds), Les ProcesClimatiques. Endre le National et UInternational (Pedone, Paris, 2018),

& !
al47-30. Foramore detailed account ol the negotiating process, refer 1o:J. Bulmer, M. Doelle and D. Klein, Negotiating History
ol the Paris Agreement', in D. Klein et al. (eds). The Paris Agreement on Climate Change: Analvsis and Commentary (Oxford
Universily Press, Oxlord, 2017) 50-73.

5 Arlicle 4. supran. 20.

2/
=1

The Agreementwas adopted on 12 December 2013, Less than one vear later, on 5 October 2016, more than 53 countries

accounting for more than =5% of elobal GHG emissions had ratified it, allowing it to enter into foree 2o davs later, in accordance
g ) 8 g 30 day

with Article 21(1) of the \greement, mz\l\lngll one ol the fastest ratilication processes ol amultilateral environmental trealy. See

UNICCC, Over 55 Parties Covering Vore Than 55 Per Cenl of Global Greenhouse Gas Emissions Radify the Paris Climate

Change Agreement, 5 October 2016.

5 Article 2..(a) of the Paris Agreement, supra n. 20. s |‘<\gu|:||‘|‘\ underscored |)) the UNEP, in ilsya‘u'b “Emissions Gap
Report™. According 1o its latest report, published in November 2018, “Current commitments expressed in the NDCs are
madequate (o bridge the emissions gap in 2030. Technically, itis still possible to bridge the gap to ensure global warming stavs
wellbelow 2 Cand 1y C.butif NDCambitions are notinereased before 2030, exceeding the 1.5 C goal can no longer be avoided.
Now more than ever,unprecedented and urgent actionis required by all nations. The assessment ol actions by the Gzo countries
indicates that this is vet to happen: in fact, global CO., emissions increased in 2017 alter three vears of stagnation.” UNEP, 7he

Lmissions Gap Reporizor8. Lxecutive Summary, al 4. This gap had already beenincluded in Article 17 of the Decision 1 CP.2i
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their emissions enough to meet the commitments they have voluntarily undertaken In this regard, itis
worth asking whether a system built on a State-hased approach, one that depends on the (good) will of

Slates, is indeed the most suitable one to solve a global |>|‘n|)|(‘|n |'(‘(|l|i|‘ingg|()|m| acltion.

(D) THEIMPACTOF CLIMATE CHANGEON FUNDAMENTAL PRINCIPLES AND INTERESTSOF PUBLIC
INTERNATIONAL LANW:THENEED TO MOBILIZEAN ENTRATERRITORIAL PERSPECTIV I

(1) Principlesol International Law

Given that neither the causes nor the consequences of climate change heed borders, it seems essential,
[rom an international law perspective, to refer to those principles of a markedly eross-border nature. One
key prineiple in this regard is the no-harm rule. Closely Tinked to the principles of good neighbourliness
and the sovereign equality of States, itrequires States to refraim from engaging in activities in their territory
that might harm the territory of another State.”” Beginning in the 196os, as a result of the improved
understanding of the relationships between ecosvstems and the close connection between human beings
and natural processes, the concept evolved also to encompass the protection of arcas not under the
lerritorial sovereignty of any slate, thereby giving rise 1o the prevention |n'in('i|)|(‘.28'|‘|lis principle was
mcluded in the Stockholm Declaration on the Human Environment (Principle 21) in 1972 and, twenty
vears later, in the Rio Declaration on the Environment and Development (Principle 2)5° It should thus
come as no surprise that the UNFCCC of 1992 made specific reference to prevention in both Article 2,
defining the Convention’s objective, and Article 3, 0n the principles to guide States” actions to achieve that

()|)i(‘('li\(‘.3" Underscoring the Slll)l'{lll(‘lli()ll(‘ll dimension of 5_1,'|0|>zl| warming, the UNFCCC moreover

adopting the Paris \greement, which emphatically states that the Conference of Parties ™ Votes with concern that the estimaled
ageregale greenhouse gas emission levels in 2023 and 2030 resulting from the intended nationally determined contributions do
nol fall within least-cost 2 C scenarios but rather lead to a projected level of 55 gigatonnes in 2030, and also notes that much
greater emission reduction efforts will he required than those associated with the intended nationally determined contributions
i order to hold the increase in the global average temperature to below 2 Cabove pre-industrial levels by reducing emissions
lo 40 gigalonnes or (o 13 Cabove pre-industrial levels by reducing to alevel to be identified in the special report referred to in
paragraph 21 below™.

A According to Climate Acetion Tracker, which analvses both countries” current policies and theirmedium- and long-term
commitments, only seven countries in the world are implementing policies compatible with an increase - the global

temperature of less than 2 C, whilst only two are implementing climate policies compatible with the target set in the Paris

\orecement. See the analvsis published by Climate Action Tracker at: https:  climateactiontracker.ore countries . \cecording
2 | | 8

lo the scientific consortium’s analvsis, which is available onits website, amongst the industrialized countries, which have
contributed most to climate change, the policies defined by Canada or Australia, amongst others, are not consistent with the
targets they themselves setin their respective NDCs,

7 J. Brannde, Sic utereluoutalienum non lacdas’, in Wax Planck Lnevelopedia of Public International Law (Oxlord
L ni\(\rsil) Press, 2010).

= Supran. 6.

2(

2 Declaration of the United Nations Conference on the Human Environment, Stockholm, 16 June 1972, UN DIC.
\ CONF 48 14 Revar (Stockholm Declaration).

2
30

Rio Declaration on Environment and Development, 13 June 1992, UN Doc. A CONEFase 26.Reva (Rio Declaration).

3 Article 2 slates, "The ultimate objective of this Convention and any related legal instruments that the Conference of the
Parties mav adoptis to achieve, in accordance with the relevant provisions of the Convention, stabilization of greenhouse gas

concentrations in the atmosphere atalevel that would prevent dangerous anthropogenic interference with the climate system.”
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explicitly refers 1o climate change as a common concern of humankind, a formulation that was also
mcorporated mto the 2015 Paris Agreement.”
However, the extraterritorial ramifications of climate change go even further, making it |)<)ss||)|(‘ (0

deepen the cross-border protection ol other fundamental legal goods.

(2) Extraterritorial Application of Human Rights

\ country’s CO, and other greenhouse gas emissions contribute to global warming throughout the planet,
and the effects of that global warming will be all the more serious the greater the atmospherie
concentration of those gases. The literature on the impacts of elimate change is extensive. One factor that
noone seems Lo disputeis that the physical impacts of, or the impacts exacerbated by, climate change (such
as extreme weather |)|1(‘n()|n(‘|m, rising sea levels, ocean acidification, heat waves or droughts) will have
serious consequences for the human rights of the people subjected 1o them. Fundamental rights,
recognized i both international, regional and domestic mstruments, such as the rights to life, physical
mtegrity and health, family and private life, food, drinking water, culture, property or even sell-
determination, will be serioush affected by climate change.® Furthermore, as noted, due to how the
physical mechanisms responsible for global warming work, a country’s greenhouse gas emissions will not
alfectonly its own inhabitants, but rather will jomn the rest of the emissions present i the atmosphere,
thereby contributing to generate impacts anvwhere on the planet. To make matters worse, both the
Intergovernmental Panel on Climate Change (IPCC) reports® and those of many other scientific
mstitutions warn that the countries least responsible for climate change will be the ones most affected by

its imlm('ls. which adds a serious issue of fairness to the |>|'(>|>|<‘|n of human |'i5_r,'|1ls.3”-"

\rticle 5 provides, “The Parties should take precautionary measures o anticipale, prevent or minimize the causes of climate
change and mitigate its adverse effects” Supra n.18. Notwithstanding the reference (o the prevention principle in the core
mstrument regulating climate action at the international level, itis remarkable that this principle as well as other key principles
in environmental law, such as the precautionary principle, which was also set forth in Article 3 of the Framework Convention,
are completely absent from more recent elimate change instruments, such as the Kvoto I’mlm ol or the Paris Agreement.

2 Recitalrol the UNFCCCreads,” \cknowledging that change in the Earth’s climate and its adverse effects are acommon
concern of humankind”, whilst Recital 1 of the Paris Agreement acknowledges “that climate change is a common concern of
humankind”. Supra n. 20.

5O, Quirico and M. Boumghar (eds), Climate Change and Human Rights: \n International and Comparative Law
Perspective (Routledge, Oxon, 2016). The Human Rights Council and other human rights bodies have also dealt with the
question, pointing out the human rights implications of climate change and how human rights should be integrated in the
response Lo global warming in order Lo achieve a betler outcome. See, for instance: fteport of the Office of the United Nations
High Commissioner for Human Iights on the relationship betiween climate change and human rights, U\ Doe. A TIRC 10 61,
1y January 200 and Report of the Special Rapporteur on the issue of Human Rights Obligations Relating to the Enjovment of
a Safe, Clean, Healthy and Sustainable Environment: Climate Change Report, UN Doe. A\ HHRC 31 52,10 February 2010,

3 The Intergovernmental Panel on Climate Change (IPCC) is the scientific advisory body created by the World
Meteorological Organization and UNEP in 1988 (o regularly assess the scientific knowledge on climate change. The 1PCC
reports reflect the highest degree ol scientific and political consensus on global warming, They can all e found on the IPCC's
web page.

5 “Climate change will amplily existing risks and create new risks for natural and human systems. Risks are unevenly

distributed and are generally greater for disadvantaged people and communities in countries at all levels of development™
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In this regard, itis interesting o note that some regional human rights systems have clearly alfirmed
the extraterritorial nature of state jurisdiction when acts committed in the territory of a Stale negatively
impact the human rights of people located bevond its borders Exen more mterestingly, some regional
human rights instruments have clearly recognized this extraterritorial nature of State jurisdiction when
the actions or omissions of a State result in environmental degradation in a third state that interferes with
the ability of persons in that third State to enjov their human rights. In this regard, the Inter- \merican
Courtol Human Rights™ \dvisory Opinion of November 2017 is especially notable, as itanalyses the links
between respect for the environment and the enjovment ol human rights. In the Opinion, the Court states
that there is an “undeniable relationship between the protection of the environment and the realization of
other humanrights, in that environmental degradation and the adverse effects of climate change affect the
real enjovment ol human rights™ Ttconcludes that “to ensure the rights to life and integrity, States have the
obligation to prevent significant environmental damage within and outside their territory™.¥

Ina world in which just five countries are responsible for almost 60% of global greenhouse gas
emissions™ — emissions (hal are already having serious impacts around the planet that will only grow
exponentially il the Paris Agreement targets™ are missed - itseems clear that the prineiples of no-harm
gyiolated and that these countries are impacting the currentand future enjovment
ol the humanrights of persons living notonly within their own borders, butalso in any other country in the

and prevention are beim

“Mitigation and adaptation raise issucs of equity, justice and fairness. Many of those most valnerable to climate change have
contributed and contribute little to GHG emissions”; “Climate change exacerbates other threats to social and natural systems,
placing additional burdens particularly on the poor (high conflidence)”. RK. Pachauri and LA, Mever (eds), Climate Change
2014: Svathesis Report. Contribution of Working Groups 1, 1T and 11 o the Fifih ssessment eport of the Intergovernmental
Panel on Climate Change (IPCC, Geneva, Switzerland, 2014), al 13,17 and 31

3 Forinstance, Loizidouy. Turkey, ECHR (1993) No. 13318 8g: Al-Skeiniand othersy. The United Kingdom, ECHR (201)
\o. 55721 o7:0r Calan and othersy. the Republic of Moldova and Russia, ECHR (2012) No. 43370 04.

T Supran.iz,al §47 and §242. Other passages ol the advisory opinion, in which the Court examines the extraterritorial
dimension of States” obligations concerning human rights and the environment in detail, are likewise of great interest. See, for
mstance, the following two: *§ 59 Inits collective dimension, the right to a healthy environment constitutes a universal value that
isowed to both presentand future generations. (..) @ healthy environment is a fundamental right for the existence of humankind”
(emphasis added); and “§ror (..) when Ir:mslmun(l:lr) damage occurs thal allects Irealy -based rights, itis understood that the
persons whose rights have beenviolated are under the jurisdiction of the State of origin, il there is a causal ink between the act
that originated inits territory and the infringement of the human rights of persons outside its territory.”

3 According to data from EDGAR (Emission Database for Global Atmospheric Research), a European Commission
mitiative, these countries are China, the United States, India, Russia and Japan. Il the European Unionas awhole were counted
as acountry, itwould be the third largest greenhouse gas emitter and, inall, the top five emitters would account for two thirds of
global emissions. However, when the listis compiled based strictly on countries, the only EU country in the top ten emitlers is
Germany, which ranks sixth. When historical emissions, rather than just current ones, are used, the resulls in terms of the main
emilling countries are quite similar. To give anidea ol the extent to which emissions are concentrated inaminority ol countries,
Justi8 countries are responsible for 80% of global emissions. Al data are available in NL Munteanet al., Fossil CO, emissions of
all world countries - 2008 Report, FUR 29433 EN (Publications Office of the European Union, Luxembourg, 2018)
[dotr0.2760 30158, JRC113738].

3 See, for example, the IPCC report published in October 2018, which compares the different consequences of global
warming ol 13"Cyersus 2°CIPCC"Summary for Poliecymakers’, in V. Masson-Delmotteet al (eds), Global warming of 1.5 €

[ 1PCC Special Report on the impacts of global warming of 1.5 ' above pre-industrial levels and related global greenhouse
gas emission pathways, in the conlext of strengthening the global response o the threat of climate change, sustainable
development, and efforts to eradicate poverty (W orld Meteorological Organization, Geneva, Swilzerland, 2018).
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world. Given this situation, the position taken by the Inter-American Court ol Human Rights inits 2017
\dvisory Opinion seems highly relevant. It remains 1o be seen whether the international or regional
human rights |)|‘(>I(‘('Ii()n mechanisms will be willing to 11|»|»|) such a |)(-|‘s‘|)(\('|i\(\ i cases calling for States
1o be held responsible for climate change, with the potentialh ensuing consequences. To date, no
| g | 2 |
judgment or decision delivered at the supranational level has examined the merits of the matter.® In
contrasl, a growing number of national courts judgments have recognized that the action or maction of
the respective government regarding climate change is causing or will cause serious harm (o the plaintiffs’
| 2 g 8 2 |

wman rights. However, although the extraterritorial question has been raised in some of these cases, the
I his. H Il h traterritorial tion has | I [l (l

courls involved have thus far |)|‘(\|'(‘|'|'(‘(| (o leave 1L unanswered.”

(3) When Climate Change Threatens the Physical Existence of a State Hself

One of the main impacts ol global warming is rising sea levels, which, if the increase in the global
temperature is not contained, could cause the virtual disappearance of some low-ing Pacific island
States.™ The |)()l('nliz\| i|n|m('| of cimate change on the |)|'in('i|)|(‘()I'Slzll(\ sovereignly and the right Lo self-

determmation is thus difficult to overstate That is why, in parallelwith an mtensive diplomatic activity m

A
10

Within the scope of the European Union, i 2018, several families fromvarious EU countries, kenva and the Fiji Islands
brought an action before the EU Court of Justice against EU regulations on lighting climate change arguing that they violate
higher-order EU laws, the UNFCCC and the Paris Agreement, as well as based on torto law considerations. In May 201¢, the
U General Court dismissed the case without ruling on the merits, due (o the |)|:|inli|)|is' lack of standing, Also in the month of
May, a group of Torres Strait islanders lodged a complaintwith the UN Human Rights Committee against the Australian

ge. The

government, alleging that it had violated their eivil and political rights with its policies regarding climate chan
Commitlee has notvetissued an opinion on the matter.

- Some of the mostimportant cases include: Urgenda Foundationy. The Netherlands, in the Netherlands, or Salamanca
Manceray. Presidencia de la Repiblica de Colombia, in Colombia. Both the appeals courtin The Hague and the Colombian
Supreme Court clearly acknowledged the infringement of the plaintiffs™haman rights due to climate ¢ |1(m;_l,v ‘aused or partially
fuclled by the policies of their respective governments. In the Urgenda case, although the |)|:1inlil'l's' poscd the question of the
impacls ()I the government’s policies on future generations or persons bevond the country’s borders, the court ultimately
decided that as “Urgenda’s elaim is already admissible insofar as it acts on behalf of current generations of Duteh nationals or
people under the jurisdiction of the \(‘Ill(‘l lands™ the state did not have an interest in this ;_;l()uml olappeal and, therefore, the
Courtdidnotneed to consider the issue. Urgenda Foundation et al. v. The State of the Netherlands (Ministry ()I' Infrastructure
and the Environment), The Hague District Court, Judgment, Cog 45668 HA ZA 13-13906, 24 June 2013, al §37. Salamanca
Vancera et al. v. Presidencia de la Repiblica de Colombia el al., Corte Suprema de Justicia de Colombia, \ 110012203 000
2018 00319 o1, 5 \pril 2018, For an analysis of the extraterritorial issue in two cases filed in Norway and Sweden, see: P de
\ilehezMoragues, ‘Extraterritoriality and judicial review of state policies on global warming: Some reflections following the
2016 Seandinavian climate lawsuits’, 34 levistal lectronica de EstudiosInlernacionales (2017) 127 |doi: 1047103 reei34.03).
© The (ifth IPCC report (ARy), |)l||)||\|l(‘(| between 2013 and 2014, estimated that sea levels could rise by (u()und ()()( m by
grealer. See, for
mstance, J.L. Bamber et al., “lee sheel contributions 1o future sea-level rise from: structured expert judgment’, 116(23)

the end of the century. Supra n. 35, at 11, 13 and 16, More recent studies suggest that the rise could be even

Proceedings of the National Academy of Sciences of the Uniled  States of America (2019), 11951200 |doi:
101073 pnasa8iz20516].

B Foradetailedand rigorous study of the issue, see: X Torres Camprubi, Statehood under W ater: Challenges of Sea-Level
ltise lo the Continuily of Pacific /s/(m(/ States (Brill, Leiden, 2016) |doi: 10.n163 978g004321618].
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the international climate foraat the end of the first decade of the 21 century and the start of the second,
some Slales from the region serioushy considered filing a complaintwith the International Court ol Justice
(ICJ). The idea seemed 1o have been put on hold given the risk of a decision contrary to their interests,”
but it would seem that the inability of the international communilty (o provide an adequale response lo
climate change has led some countries threatened by the sea-level rise 1o consider again the possibility of
submitting such a clam.® \dditionally, given the more than likely rise in the sea level, some of these
countries have considered purchasig land in other states to have somewhere to resettle their population
i needed ™ Inview of this situation, some authors have raised the possibility of permanently “lixing” the
maritime zones over which these States exercise some type of sovereignly (especially the EEZ), so as 1o
ensure that they are not modified even il the islands which conform their territorial basis disappear, thus
allowing these States 1o retain some form ol jurisdiction and income, even in-an extremely fragile

. . 8
siluation.t

(1) Climate Change as a Factor Driving Migration Flows

In light of the various lactors discussed thus far, itis to be expected that the inhabitants of these Pacific
island States, as well as others that will be hit especially hard by elimate change invulnerable regions of
\lrica, \siaand the Americas (itmust he recalled that the effects of elimate change will e especially harsh

[or the poorest populations), will be displaced to other countries in search of minimum living conditions.®

7
1

\. Pigrau, ‘Calentamiento global, clevacion del mar vy pequenos estados msulares v archipeldagicos: un test de justicia
climatica’,in Go\.Oanta (coordinadora), L Derecho del Mar y las personas v grupos vulnerables (Bosch Editor 2018), al 255-
_’.7/|

B Ibid. al 252-235. For a detailed analvsis of this issue, see: C. NV oigl, The potential roles of the 1CJ in climate change-

8
related claims’ in D. A Farber and M. Peeters (eds), supra n. 21, al 152-160.

i See,amongothers, D. Drugmand.'Pacific Islands Group Pushes for International Court Rulingon Climate and Human

Rights'.Climate Liability N ews. i3 \ugust 2019, or T.Stephens,'See you in court?  rising lide ol international climate litigation',

The Interpreter, 30 Oclober 2019, Remarkably, more than forty prestigious scholars i the area ol international and

environmental law have publicly given support to an initiative by students from the Pacific Islands to bring such a case 1o the
[CJ. Among the signatories, there are distinguished scholars from-all around the world, like professors Philippe Sands,
Jacqueline Peel, Michael Gerrard, Douglas Kyvsar or Jorge E. Vinuales, 1o name a few. See /arvard, Cambridge, ) ale,
Velbourne, Nuckland, Svdney Law Academics Support USP Students” Call to Take Climate Change lo the 1., Pacilic

Chimalte Resislance, 11 \ugusl 201q).

N

7 In 2014, the country of Kiribati purchased 2,000 ha of land in the Fiji Islands. Supra n. 43, ati07.
8

=

1hid,, al 109, n2-n4. See also: VLB, Gerrard, “Maritime Boundaries, Sea Level Rise and Climate Justice’, Climate Law
Blog, Sabin Center for Climate Change Law, 25 March 201, accessed ¢ July 2014

© According to the IPCC's ARz, “Climate change over the 2 century is projected to inerease displacement of people
(medium evidence, high agreement). Displacement risk inereases when populations that lack the resources for planned
migration experience higher exposure 1o extreme weather events, in both rural and urban arcas, particularly in developing
countries with low income. Expanding opportunities for mobility can reduce vulnerability for such populations. Changes in
migration pallerns can be responses 1o both extreme weather events and longer-term climate variability and change, and
migration can also be an effective adaptation strategy. There is low confidence in quantitative projections of changes in mobility,
due 1o its ('()|n|)|o\, multi-causal nature. |93, 12,4, 19.4, 223, 25.9." C.B. Field et al.(eds), 1PCC: Climate ('/z(m_(/() 2014: Impacts,
ldaptation, and ) ulnerability. Part A: Global and Sectoral Aspects. Contribution of W orking Group 1 {o the Fifih Assessment
lteport of the Intergovernmental Panel on Climate Change (Cambridge University Press, Cambridge, United Kingdom and
New York, 2014), al 73, \(|(|ili()||;l||}, recent studies show that, between 1980 and 2015, climate change had a greater impacton

migralory movements owards OECD countries than income or political freedoms in the country of origin. D. W esselbaum
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They are whatis known as climate migrants or climate refugees. Bevond the question of how o designate
them, these migratory movements pose a whole series of challenges, ranging from the humanitarian
problems these people suffer 1o identifving the most suitable legal regime 1o ensure their protection.”
\dditionally, the potential impact of these migratory movements on other States” horder systems is worth
examining, especially i the current context, marked by the gradual pullback of many industrialized
countries, in the form of the growing construction of walls separating countries of the global north and
south? Given the fragility shown by Europe’s political svstems in the face of the arrival of refugees from
the war i Svria, with their inereasingly restrictive migration and asvlum policies and the rise
senophobice discourse and actions, itis worth asking whether the current system will be able to cope with

the more than likelv inerease m migration [lows caused by climate change.

(30 \Transnational Legal Conversation in the Contextofl Climate Litigation

Iinallv,itis worth noting that, in the context of the growing trend towards climate litigation at the national
level against State action or inaction, the proliferation of complaints around the world is based on, hut also
encourages, a [ruitlul legal exchange (dialogue) that transcends national borders and legal svstems
(common law, civil law, mixed svstems). Indeed, it takes place between both the Tawvers of the various
parties (with the creation of global support networks)™ and, perhaps more surprisingly, and also more
importantly fromalegal pointofview, between courts from different countries. The extent to which this
exchange can give rise Lo the emergence of common interpretations or even legal “loans™ i the emerging

[icld of State (and corporate) responsibility in relation to climate change remains to be seen.

(F)  CONCLUSION

and . Aburn, "Gone with the wind: International migration’, 178 Global and Planetary Change (2019) g6-10q |doi:
101016 JGLOPLEACH . 2019.04.008|. Furthermore, according to a recent World Bank report, by 2050, there could be 140
million internal climate migrants in sub-Saharan Africa, Latin America and South Asia. K. Rigaud et al., Groundswell:
Preparing for Internal Climate Vigration (The World Bank, Washington DC, 2018).

i See, forexample, B. Felipe,'Una propuesta de marco de proteccion juridica para las migraciones climaticas forzadas de
cardeler internacional, in R Giles Carnero (ed), Desafios de la accion juridica internacional v europea frente al cambio
climdtico (\lelier, Barcelona, 2018) al 331-3/1.

- The mostsignificant example would be the wall between the US and Mexico promoted by the Tramp administration,
butother importantwalls have also been builtin recent decades, such as the wall between Isracl and the Palestinian Territories,
the wall between India and Pakistan, or the wall built by the Moroccan authorities that divides the Western Sahara in two. Al
the conference atwhich the paper on which this article is hased was presented, several authors referred 1o these cases in defail.
See, for nstance, the contribution by Dr Salinas de Frias in this same volume of the Spanish Y earbook of International Law.

7 Here one could cite, for instance, the Climate Litigation Network, promoted by the Urgenda Foundation, or the support
work carried out by the US NGO Our Children’s Trast with youth organizations [rom other countries seeking (o undertake
legal actions lo demand greater commitment on the part of their governments.

B |“()I'(‘\(‘llll|)|(‘,ill./ll/l.(lll(l v.The LS, .ll|(|g(‘(1()|'ﬁn (\\|)|‘<\ss|‘\ referred Lo the |'i|'sl—i|lsl;m('(‘jut|g|n('nl inl |'§_((\n<|('l,(|(\|i\(\|’<\(|
by the District Court of The Hague. Juliana et al. v. The United States of Imerica el al., District Court of Oregon No. G:13-cv-
os17-TC, Order and Findings & Iecommendation, 8 April 2016, atiiIn the case Sarah Thomson v. The Winister for Climate
Change Issues,in New Zealand, the judge provided a detailed analysis of five cases from four different countries (Wassachusetts
v. EPA, Juliana v. The US, Friends of the Larth v. Canada, Client Farth v. Secretary of State, Urgenda v. The
\etherlands).Sarah Lorraine Thomson v. the Vinister for Climate Change Issues, High Court ol New Zealand, W ellington

Registry, Decision, CIN 2015-483-019 [2017] NZHC 733, 2 November 2017, al §§105-13/.
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This article has offered a concise overview of how climate change is generating a series of tensions around
the traditional concept of border, notonly hecause the emissions responsible for global warming originate
in I]]ll||i|)|(‘('()lll]ll‘i(‘s and have i|n|)el('ls that gowellbevond the territorial space mwhich they are generated,
but also because climate change alfects fundamental notions, categories and principles of international
law, which, since the |7"' century, has been primarily based on the notion of sovereign States. In fact, the
current legal system (|(‘\<‘|()|)(‘(| lo tackle chimate change, as reflected i the recent Paris Agreement, is
based on States'latitude to settheir own targets at the national level. Thus far, atleast, this svstenm has failed
to generale the levelof commitmentneeded to achieve the scientifically defined emission levels thatwould
make 1l |)()ssi|)|(\ (o meel the lemperature largel sel i the \greementitself.

Whether due to the violation of basic principles such as the no-harm rule or the principle of
prevention, because the decisions taken in one country impact the enjovment of human rights in others,
because of the erosion this causes on the very notion of sovereignty due (o rising sealevels, hecause of the
migrations thatit fucls and intensifies, or hecause of the transnational legal dialogue itis generating in the
contextof the global elimate litigation movement, climate change is a disruptive factor with regard to the
nalion slale’s essential nature as the backbone ()r('()Ill(‘l]l|)(>|'('ll'\ mternational sociely and the resulting
legal svstem.

In the face of a challenge of these dimensions and characteristics, there is a clear need to advance
towards a translormation of international law that moves bevond the current overlv State-centrie vision
and replaces it not with an anthropocentric vision, in which human bemgs are protected as the

[undamental legal mterest of that svstem, but an eco-centrie one that recognizes the balance ol natural

svstems —essential to ensure the life of both humans and all other living beings on the plancl—as a

fundamental pillar of the o1 century legal order.
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