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[bstract: Operation Sophia was launched in 2015 with the main goalol eradicating migrant smuggling and human trafficking from Libya.
The decision of the European Courtof Human Rights (ECHR) in /firsi Jamaa and Others v. Halyrequired the migrants given aid at sea to
disembark in Halv.The lack of progresson the missionas a consequence of due respect for international law, in addition to Halian

allitudestowardsthe influx of migrants, resulted in the end of the mission’s maritime operation as it was initially conceived.
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(\)  INTRODUCTION

FFor hundreds of years, Europe has been the preferred destination for countless numbers of people,
primarily from Africa, seeking nothing more than to escape from ongoing armed conflicts, dire poverty
and a lack of basic resources i their countries ol origim, or simph 1o find better opportunities for
themseles and their families.!

The mstitutional and political weakness in Libva since 20n, i addition to its geographical proximily
lo the European coasls, strengthened erimimal organizations within its borders. The Mediterranean Sea

thus became not only a channel for human trafficking and the smuggling of migrants to Europe in the

g
mafias’ relentless I)lII'SlIiI ol business (|('\('|<)|nn('nl, but also the |)|m'(' where thousands of these migrzmls
were Killed. Indeed, the death of more than 8oo migrants off the Libvan coaston 18 \|)|‘i|2()||‘,\\ asalurning

pomt for European nstitutions, governments and non-governmental organizations. This event
encouraged the Furopean Union to launch EULNAVFOR MED Operation Sophia through Council
8 | | | 8

Decision (CFSP) 2015 778, of 18 May 2013, (o disrupt the business model arising from the smuggling of
people from Libva,

In a parallel effort, United Nations Security Council (LNSC) Resolution 2240 (2013) of g October
authorized states o actagaistyessels suspected of heing used for human smuggling or trafficking on the
high seas or those originating from the Libvan coast. Italso urged Member States to fulfil their obligations

|'(\gzu'(|ing the |)|'()I('('li()n of international human |'ig|lls and |'(‘|'l|g(‘(‘ [aw.

& Article published on 31 December 2019

Legal Advisor in the Spanish Navy Headquarters. Spanish Legal Advisor to EUNANFOR MED Operation Sophia
from \ugust to December 2017, Email: drevimor @ oc.mde.es.
'\ Poncela Sacho, "EUNAN FOR MED Operacion Sophia: un instrumento de la Politica Exterior v de Seguridad
Comtin de la Union Europea’, 13 Boletin del Instituto Espanol de Estudios Estratégicos (201q), al 361-302.
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To this end, the resolution realfirmed the need o proteet and enforce the human rights and
| g
[undamental freedoms of all migrants, regardless of their political or social status, thereby emphasizing
that migerants should be treated with humanity and dienity.
8 8

In this regard, in recent years, Operation Sophia has been conducted off the Libvan coasts, where many
plavers have tried to protect migrants from risking their lives trving to reach Furope, even though this
mission was nol included in Decision 2015 778 War vessels, state vessels, vessels chartered by non-
governmental organizations, merchant vessels and all other tvpes of vessels have provided aid to
mdividuals endangered at sea, meluding traffickers, pursuant to the 1982 United Nations Convention on
the Law of the Sea (LNCLOS), the 1974 International Convention for the Safety of Life at Sea (SOLAS
Convention)and the 1979 Search and Rescue Convention (S AR Convention).

Unlortunately, the treatment received by these migrants during and after the assistance cannot be

g g

considered fair. Due (o their status as migrants or refugees and the |)(‘|’('(‘|)Ii(>n ol them as |)()l(‘nli('1|
criminals, respect for their human rights has been, at times, a function of whether they were lucky enough
1o he rescued.

One common denominator of the aid |)|'()\i(|(‘(| by vessels not belonging o the coast guards or Lo the
Libvan navy has been the z1|)|)|i<'z|li<m ol the |>|'in('i|>|(‘ ()I'11()11—1'()/(')11/(‘111(111/ ol |)()l(‘|l|i<’l| refugees or their
delivery to a“safe port”. In the author's view, this is based, amongstother things, on the 2012 decision of the
Furopean Courtof Human Rights (ECHR), in the case /irsi Jamaa and Others v. Haly.

The limitations on how ()|)(‘I’illi()ll S()|>|lizl could be conducted, due 1o respect [or both international
|)l||)|i(' law and Libvan sovereignly, ('()ll|)|(‘(| with the social and |)()|ili(';1| i|n|>|i('ali()ns ol the relocation o
Furope of thousands of migrants rescued at the sea, were kev to preventing it from fulfilling the mission’s
()|)i(‘('li\(‘s, resulting in the end of the naval mission in accordance with Decision 201 335, of 29 March

2010, of the Council of the Furopean U nion.

(B) OPERATION SOPTHIA: AN OV ERNVTENW OF THE MISSTON

On a8 April 2013, several vessels coming from the Libvan coast tried o cross the Mediterranean Sea to
ltaly. The adverse weather conditions and the precarious nature of the vessels led to the shipwreck and
drowning of more than 8oo people. This shipwreck was not an isolated event, but the sheer number of
deaths prompted the European Union 1o take action.*Hence, the launch of Operation EUNAN FOR

MED, a military operation promoted within the framework of the European Union’s Common Security

B

> “EU has never taken the issue ol migration as serioushy as we are doing now. With this operation, we are largeting the

business model of those who benefit from the misery of migrants. But it is only a part of a broader strategy including the
cooperation with our partners in Africa, particularly in the Sahel region, and the work with the International Organization for
Migration and the UNTHCR. As EU, we are determined Lo contribute Lo save lives, dismante the networks ol the smugglers of
human beings and address the rool causes ol migration.” “The target, letme be very clear, are not the migrants, the largels are
those who are making money on their lives and oo often on their deaths. IUis part of our efforts o save lives”. (Statement by
Iligh Representative Nice-President Federica Mogherint on the Furopean Union Council decision 1o launch the naval

operation EULNANFOR Med 22 June 2013).
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and Defense Policy with llu‘ol»jm‘li\(‘()I'r(\spon(linglo the impunity ol the mafia nelworks operaling [rom

Libvaand ll'al'l'i('l\ing humans across the Mediterranean Sea.

(1) Phases

The missionwas founded pursuant to Council Decision (CFSP) 2015 778, 0f18 Mav 20155 However, it was
amended over the vears, meluding the addition ol new mandates (combating trafficking in arms and
weapons, traming and monitorig the coast-guards and Libvan navy, ete). Tts maim aim has alwavs been to
contribute to “the disruption of the business model of human smuggling and trafficking networks i the
Southern Central Mediterrancan, achieved by undertaking svstematic efforts o identify, capture and
dispose ol vessels and assets used or suspected of being used by smugglers or tralfickers, inaccordance
with applicable international law, including UNCLOS and any UN Security Council resolution”,

To that end, Operation Sophia was divided mto four phases. The first phase was geared towards the
exercise of freedom of navigation on the high seas in order to gather information regarding the mafia
networks’activities. The second phase allowed Operation Sophiawar vessels on the high seas 1o exercise
the rights of boarding, search, seizure and diversion of vessels suspected of being used for human
smuggling or trafficking, in accordance with the applicable international law, including Article o.rd) of
the United Nations Convention of Law of the Sea of 1982 and Articles 8. and 8.7 of the Protocol agaimst
the Smuggling o Migrants of 2000. The third phase authorized the boarding, search, seizure and
diversion, in Libvan Sea territory, of vessels suspected of heing used for human smuggling or trafficking;
with the consent of the Libvan government or in accordance with any applicable UNSC resolution. The
last phase’s objective was the adoption of necessary measures, including the removal or disablement of
vessels suspected of being used for human smuggling or trafficking in state (Libvan) territory.in
accordance with the conditions established in the relevant applicable UNSC resolution or with the

consent of the relevant coastal state.

(2) Points of Action of the War Vessels during the Operation

The second phase of Operation Sophia, which was undertaken only on the high seas, immediately
triggered a twofold response or consequence.,

On one hand, the mahas altered their modus operandi in the maritime areas. These organmizations

ceased to accompany the migrants to the high seas, restricting their to wing of vessels to within the 12
nautical miles comprising the border of Libva’s sea territory and, thus, stoppimg shortof the maritime arca
where the Operation Sophia vessels were located. This situation made itimpossible to board the mafias’
vessels without infringing upon the limits imposed by mternational law (i.e. the need for the consent of the

4

Libvan government or the issuance of an executive resolution by the UNSC)

o)

5 Council Decision (CFSP) 2017 778, 018 May 2017,

A

i Alpresent, the Libvan coastguard’s increasing operational capacity has led mafia networks not to tow migrants' vessels

to the outer limitol the Libvan territorial sea, but rather operate directly from land. This allows them to maintain their luerative

business, whilstat the same time minimizing the risk of being arrested.
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On the other hand, due to the greater security thisnew position afforded them, the mafias significantly
increased the number ol vessels from Libva to Euarope. Taking into account the location of the European
war vessels bevond Libva's territorial sea and the duty under mternational law to provide assistance to
vessels and persons in distress at seahuman traffickers stopped towing the migrants and began simphy 1o
supph the precarious vessels with the minimum fuel required to go bevond the territorial sea and be
rescued before sinking;

Thus, unable to act against the mafia organizations without consent or a resolution allowing them to
actin Libvan scas, the Operation Sophiavessels were forced to limit theiractivities (o providing assistance
lo vessels and persons in distress i SOLAS scenarios,” transferring the rescued migrants to European

ports and triggering an involuntary call elfect?

2) Limits Imposed by Public International Law: Possible Causes
3 [

In order (o carry out Operation Sophia inaccordance with the planned phases, the consentof the Libyan
government or a UNSC resolution covered by Chapter VI of the Charter of the United Nations was
required as a sine qua non. Otherwise, any action by the Furopean Union could have been considered a
hostile actol interference andviolation of the sovereignty of Libva and its Iorril()r'\.x

The consent of the Libvan government for the Operation Sophia vessels 1o actin ils territory has
alwavs been regarded as an unfeasible option given the country’s slatus as a “lailed” state since
201 \dditionally, the existence of multiple opposing factions supporting various centres ol powerhas
been of little to no help, although these factions do agree on the need to find a solution without external

interference,

5 Art.g8 ol the United Nations Convention on the Law of the Sea: “Every State shall vequire the master of aship flving its
|'|;lg, in so far as he can do so withoul serious danger Lo the ship, the erew or the passengers: (a) Lo render assistance Lo any person
found at seain danger of being lost ()", Regulation 33 of the Convention for the Salety of Life at Sea: “The master of a ship at
seawhichisina position 1o be able to provide assistance on receiving information from any source that persons are in distress
atsea,is hound to proceed with all speed to their assistance, if possible informing them or the search and rescue serviee that the
ship is doing so. This obligation 1o provide assistance applies regardless of the nationality or status of such persons or the
circumstances in which lllv) are found (..). Maslers ()I'shil)s who have embarked persons in distress at sea shall treat theny with
humanity, within the capabilities and limitations of the ship.”

© The rescue of migrants is onl provided for in the second paragraph of the sixth recital of Council Decision (CFSP)
2015 778:"The UNCLOS, SOLAS and SAR Conventions include the obligation 1o assist persons in distress al sea and o deliver
survivors Lo a place of salety, and to that end the vessels assigned 1o EUNAN FORNMED will be ready and equipped to perform
the related duties under the coordination of the competent Rescue Coordination Centre”,

7 C.Gonzdlez Enriquez, Detener inmigracion en el Mediterranco, un imposible para Furopa’, 2 June 2013,
s

In the Atalanta Operation against piracy there was express supportnotonly [rom the Somali Transitional Government,
but also from the UNSC through various resolutions.

9 C. Ramdn Chornet, ‘Sobre el impacto de la erisis de relugiados en la PCSD de la Unidn Europea’, 21 lnuario Esparnol
3

de Derecho Internacional (2013), al 248-249. Ramadn Chornetidentifies the following requirements for astate to be considered
failed: (i) an inability Lo provide basic services; (i) an inability to interactwith other states; (i) the loss ol physical control of the
territory or of the monopoly of the use of force; and (iv) a strong detriment Lo the decision-making capacily of the constituted
and legitimate authority.

10

I Fuente Cobo, "Libia, la guerra del General Jalila Haltar', Instituto Espanol de Estudios Estratégicos, No. 70 (2017).
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The lack of a UNSC resolution, despite Libya's inability (and perhaps unwillingness) to control illegal
tralTicking from its coasts, can be explamed by multiple factors: first, a reinterpretation of its powers;"
second, the potential for such aresolution to be used to sow discord amongst the various militias; and third,
its politicization by the permanent members of the Security Council due to the application, with little
consenl among the states, of the principle of the responsibility to protect in 20m. That vear, the UNSC
issued Resolution 1973 (20m), of March iz, inresponse to the use of widespread and systematie foree by the
Gaddali regime against the civilian population,” authorizing a military action in Libvan territory without

the country’s consenl.”

(C) THEJUDGMENT OFTHE EUROPEAN COURT OF HUMAN RIGHTS INTHE CASEOF HIRSTJ DA AND
OTHERS ). IT L)

The rescue of migrants has been a constant throughout Operation Sophia, even though it was not, strictly
speaking, partof the mission. The svstematic transfer of rescued migrants to European ports is based on
the judgment delivered on 23 February 2012 by the Grand Chamber of the European Court of Human

Rights (27765 0g) in the case Hirst Jamaa and Others v, Ttaly.'

(1) Facts

On 6 Mav 200q, three vessels carrving aboul 200 migrants were itercepled by three vessels from the
9 g 3 [
[talian Revenue Police (Guardia di finanza) and the Coastguard 53 nautical miles south of the island of

Lampedusa (Le.within the Maltese Search and Rescue region of responsibility). s a result, the migrants
| 8 [ g

" T his resolution (UNSC 2240 2013) provides us with a great opportunity to reflectupon the worrving tendeney among

states o resort o the authority of the UNSC under Chapter N in order to permit the use of] force and violation of state
sovereignly i the suppression of transnational criminality™. M. Bo, “Fighting Transnational Crimes al Sea under UNSC's
Mandate: Piracy, Human Tralficking and Migrant Smuggling’, L2/ L Talk, October (2013).

12

On 22 February 2011, the United Nations High Commissioner for Human Rights, Navi Pillay, issued a statement stating
8 8 8
that Libya has the obligation to protect the right to life, liberty and security of the eivilian population. She enjomed the Libyvan

authorities (o cease the illegal use of foree against protesters, as such actions constitute erimes against humanity."UN Huaman

Rights Chiel Pillay Calls for International Inquiry into Libyvan Violence and Justice for Victims'.

13

5\ Bellany,Libyva and the responsibility 1o protect: the exception and the norm’, Ethics & International Affairs (20m):;

I Menendez del Valle, Responsabilidad de proteger: la ONU en aceion’, Real Instituto Eleano, Documento de Trabajo No. 2

(2016); \ Cocchini, Trélico ilicito de migrantes v operacion Sophia: -Podria aplicarse de nuevo la responsabilidad de proteger

en Libial, 35 Revista Electronica de Estudios Internacionales (2018).

o Case Hhirst Jamaa and others v, Ttalv; J. . Carrillo Saleedo, ‘Rellexiones en torno a la Sentencia del Tribunal Europeo

de Derechos Humanos en el caso HirsiJamaa v olros contra lalia (sentencia de 23 de febrero de 2012) 32 Teoria v realidad

conslilucional (2013) al 283-2g1; VLD, Bollo Arocena, ‘Push back, (‘\|)lllhi()ll(‘h colectivas vy non refoulement. \|5_>;l|n:ls reflexiones
a propisito de la sentencia dictada por la gran sala del TEDIT en el caso Hirsi Jamaa v otros ¢. lalia (2012)', in £ Derecho
Internacional en el Vlundo Multipolar del Siglo \\1: Obra omenaje al Profesor Luis Ignacio Sanchez Rodrigues (2013), al

647-666; C.. de Castro Sanchez, “Tribunal Furopeo de Derechos Humanos — TEDI — Sentencia de 23.02.2012 (Gran Sala),

[irsiJamaac.a. c. Halia, 27765 0g. Articulo 3 v 13 del CEDL Articulo 4 del Protocolo n® 4 Tortura v tratos inhumanos

degradantes — derecho aun recurso electivo — prohibicion de las expulsiones colectivas de extranjeros’ 46 Revista de Derecho

Comunilario Furopeo (2013) mg-n33,
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were translerred to Halian military vessels and to the Libvan authorities,” in accordance with the Bilateral
Cooperation Agreement siened in 2007 (and amended in 2000) between Halv and Libva to combat illegal
| g 2 7 9 ( . 2
immigration from Libva. Under that agreement, the states undertook to |)£1Ir<)| the Libvan territorial sea
and international waters, repatriate illegal migrants, and conclude agreements with their countries of

. . . . . . . . ("
origin to limitillegal immigration.

(2) Lawsuil

Several of the migrants who were returned to Libya (i Somalis and 13 Eritreans) filed alawsuitagainst the
Republic of Taly on the grounds that there had been aviolation of, inter alia, \rticle 5 of the Furopean
Convention on Human Rights, which states that “no one shall be subjected to torture or to mhuman or
degrading treatment or punishment”, and ol Article 4 of Protocol No. 4, whereby “collective expulsions of

[oreigners are |>|'()||i|)il<‘(|".

(3) Relevant Issues

The Article sviolation was based on the fact that the plaintiffs” lives and physical integrity were put at risk
due 1o the possibility of being subjected to mhuman or degrading treatment in Libva, the country from
[ ) g subj 8 8 ) )
which they fled, as well as in Eritrea and Somalia, their countries of origim.
8

The Court asserted its awareness of the difficulties that states forming the external border of the
Furopean Union faced in dealing with the arrival of immigrants and asvlum seekers. Consequently, in its

[ g 8 ] | .
iu<|gm(\nl, itstated that the Tigh Contracting Parties have the right to control the entry, stay and (\\|)u|si(>n
of foreigners as a matter of consolidated international law, without prejudice to the obligations resulting
from the treaties they have signed, including the Convention.”

Notwithstanding the above, the Court elarified that any measure aimed at (‘\|)(‘||i|15_§zl I'm'('igm'l' could
pose difficulties from the perspective of Article 3 when there are reasonable grounds to believe that the
mdividualin question, if expelled, could be exposed to areal risk ol bemg tortured or subjected to inhuman
lrealment.

In the present case, inorder to alfirm that the plaintiffs had run a real risk of beine subjected to torture

I | gsubj
or inhuman treatment, the Court examined the probative material atits disposal, especially the reports of
human rights organizations (Amnesly International).In these reports, the organizations warned that in

Libva, Somalia and Eritrea there were serious and \\i(|(\s‘|>|’(‘;1(| |)|'()|)|(‘|ns ol insecurity due to arbitrar

i ALa press conference on 7 Mav 2009, the Halian interior minister declared that the operations were carried oul in
compliance with the principle ol cooperation between states. He said that the return poliey was very effective in combating
illegal immigration (more than 471 illegal migrants had heen mtercepted on the high seas and returned 1o Libva under these
bilateral agreements).

' In this regard, the Court ruled that "in accordance with the principle of “pacta sunt servanda’, a State cannot evade its
obligations under the Convention by invoking commitments derived from bilateral or multilateral agreements related to the
light againstillegal immigration”.

7 See, amongst other examples of case law, Abdulaziz, Cabales and Balkandali v United Kingdom, >8 Mav 1985
(paragraph 67, A Series, no. g4) and Bowjlifa v France, 210 October 1997 (paragraph 42, Judgments and Decisions Book 1997-

V).
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detentions, torture, and lack of medical or hygienic assistance, coming not only from public officials, but
also fromindividuals or groups of individuals.

Thus, the expulsion of a person, regardless of whether he is anillegal immigrant, would be subject to
the principle of non-refoulement (referved to in Article 19.2 of the Charter of Fundamental Rights of the
Furopean nion™) to countries where there could be a real risk of being subjected to torture or inhuman
treatment.”

On the other hand, the possible violation of Article 4 was based on collective expulsion, performed
without evaluating the individual circumstances of cach affected party. The Courtheld that the expulsion
ol foreigners as a result of their interception on the high seas i order to prevent them from reaching the
borders of the relevant state implied a responsibility of the corresponding state pursuant to Article 4 of
Protocol No..

The Court found that the breach of Article 4 of Protocol No.4 was due not to the collective expulsion of
the mtercepted group of migrants, but to the failure to conduct a preliminary review of the mdividual
situation of cach claimant. In the Court’s opimion, the military vessels were not prepared to carry oul
mdividual mterviews or provide the assistance of interpreters or legal advisers, which would have provided
sullicient saleguards to carry out an actual methodical evaluation of the individual circumstances of each

of the people mvolved and allowed for a decision on the expulsion of each one.

(D) EFFECTS OF THE ECHR RULING ON THE SOPHIA OPERATION

Despite the arrest of some suspects at the beginning of the mission, the operation’s stagnation resulted
m the prohibition of navigating within Libvan territorial seas and, consequently, ina drastic reduction m
the number of arrests of persons linked to migrant smuggling; These facts, together with the mission’s
stimilarity to previous and similar naval operations carried out by Haly and Frontex (the European Border
and Coast Guard Ageney) in the same arca of the Mediterrancan Sea, generated scepticism about
Operation Sophia's effectiveness However, these were not the only reasons for the end of the operation.

The author’s experience on board the operation’s vessels indicates that they lacked the necessary
mechanisms 1o thoroughly individualize the personal circumstances of cach migrant. Therefore, in

accordance with the ECHR's eriteria, the migrants could not be (‘\|)('||(‘<| from the high seas. To a grealer

™ *No one may be removed, expelled or extradited to a State where there is aserious risk thathe or she would he subjected

lo the death penalty, torture or other inhuman or degrading treatment or punishment”.
W B Carli,'Operation EUNAN FORMED Sophia in the Framework of the Euaropean Agenda on Migration: Praclical

Aspects and Questions of International Law’, 2 Freedom, Security & Justice: Furopean Legal Studies (2018) 135-151.

20

\ccording Lo official sources, since 2015 (when the EUNAN FOR MED operation began) and until the end ol 2018, it

has onl been possible to arrest and transfer to the Halian authorities 142 suspects ol tralficking with migrants or other persons
| 1) SUs| 8 8 |

and to neutralize 345 vessels used for such trafficking;

a1

* G Espalii Berdud, "The Spanish Maritime Security: Main Challenges', 35 Revista Europea de Derecho de - la

Navegacion Varidima v - lerondulica (2018), al 28-2.
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extent, the nstability in Libva was enough evidence 1o suggest that disembarking the migrants at Libvan
ports would pose a danger to their life and integrity =

\s aresultof the above, and considering that, from the start, the mostimportant part of the mission
was located i Haly (perhaps because ol its proximity or its interests in the region), the Ttalian ports were
designatedas sale ports to receive the migrants rescued by Operation Sophiavessels.®

The conclusions reached in the ECHR judgment in/ firsi Jamaa and Others v. Haly on one hand,
and the prohibition of entry into Libyvan territorial seas on the other, forced the war vessels mvolved in
Operation Sophia to transfer rescued migrants to Halian ports, due (o their status as a “place of saleny”.
Notwithstanding the above, the perception of the Halian ports as the only “place of safety™ has not been
unanimous. \s the Court stated i its judgment, referring to Resolution 1812 (2011) of the Parliamentary
\ssembly of the Council ol Furope regarding the interception and rescue al sea ol asvlum seekers,
refugees and irregular migrants, “certain Member States also questioned the application of the principle
ol non-refoulement”on the high seas™ And “while the absolute priority in the event ol interception al sea
is the swilt disembarkation of those rescued 1o a ‘place of salety’, the notion of “‘place of salely” does not
appear 1o be interpreted in the same way by all Member States”.

However, the Assembhy noted that “place of salety™ should be interpreted as “meaning a place which
can meel the immediate needs of those disembarked and in no way jeopardizes their fundamental rights,
since the notion of ‘salety” extends beyond mere protection from physical danger and must also take into
account the fundamental rights dimension of the proposed place of disembarkation.”

The problem can be explained by the fact that the salfeguarding of the human rights of migrants, in
accordance with the ECHR ruling, has collided frontally and sharply with the fear of the massive and
uncontrolled arrival of migrants to their territory held by a significant part of Halian public opimion.

Security issues (such as the safeguarding of external borders or the need to guarantee national
security against possible terrorist attacks or eriminal acts) and social aspects (such as the existence of
limited resources, lack ol social adaptation or discrimiation) have caused Haly 1o close its borders,
preventing the arrival of rescued migrants, which has resulted in the end of the participation of warships
m Operation Sophia®

In other words, the impossibility of disembarking rescued migrants i Libvan territory due to the

threatitwould pose to them, as the ECHR ruled, together with the operation’s suspension due to the lack
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Regulation (EU) No 168 201 of the European Parliament and ol the Council of 25 October 201 amending Council

Regulation (EC) No 2007 2004 eslablishing a European Ageney for the Management ol Operational Cooperation al the
Fxternal Borders of the Member States ol the European Union, provides that “in accordance with Union and international law,
no person shall be disembarked i, or otherwise handed over to the authorities of. a country in contravention of the principle of
“non-refoulement”, or fromwhich there is avisk of expulsion or return to another country in contravention ol that principle.”

3\ Arenas-Hidalgo, ‘Tlujos masivos de poblacion v seguridad: La crisis de personas refugiadas en el Mediterrdaneo’, 36

i Firmalo divieto diingresso per la Sea Waltcel', Reppublicaait, 13 June 201,

% This raises the question ol whether onlv European ports meet the salely requirements mentioned by the ECHR or if
other ports close to the area ol operations (such as those of a Weslernized country like Tunisia) could also have heen used as

sale ports.
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https://www.repubblica.it/cronaca/2019/06/15/news/migranti_sea_watch_noi_non_riporteremo_nessuno_in_libia_-228815750/
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ol consent by Libva or a UNSC resolution, as well as the recent decision of the Talian interior minister (o
prohibit the massive and indiseriminate arrival of rescued migrants to “safe” Halian ports, have caused
Operation Sophia, as initially proposed, to fail.

Rights violations have occurred many times at sea and even after the migrants reach the coasts. Fear
of the unknown, the concern for saleguarding borders, the need to preserve national and international
securily, the occasional unfounded prejudices agaimst various backgrounds, and the alarm over the
conslant and increasing threat of terrorism are some of the reasons that led aly to close its border to
migrant disembarkation.

Be thatas itmay, the failure to move forwards on the different phases of Operation Sophia due to the
observance of binding international law, in other words, the absence of the consent of a failed state such a
Libva for it to enter its territory or of a UNSC resolution, and the Talian interior minister’s decision 1o
prohibit the massive and indiscriminate disembarkation of rescued migrants to Halian “places of safely”,
triggered the failure of Operation Sophiaas itwas first created in accordance with its initial mandate.

\s a consolation, there is still hope that the training of coastguards and the Libvan navy, which is also
part ol the mission, will take ona central role in the fight to end human smuggling and trafficking from

Libva.
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Council Decision (CI'SP) 2019 535 ol 29 March 2019 amending Decision (CFSP) 2015778 on a FEuropean Union
military operation in the Southern Central Mediterrancan (EUNAN FORMED operation SOPHIA).

23 8YDIL (2019) 390 399 DOL: 1017103 5)|>i|.2:;.2(l


https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1564161978671&uri=CELEX:32019D0535

