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[bstract: The European Commission’s proposal for the reform of the Common European Asvlum System was presented in 2016 as a
package deal. Ofall the contentious legal instruments (o be reformed, the most complexis the |>|u|)()s‘1| Inl the Dublin IV Regulation. This
arlic |<' particularly seeks (o identify the changes thatillustrate the reactions of the European Commission and the Parliament as regards the
mechanisms (o enforce the Dublin svstem. On the one hand, some of the measures mark a shift from the human rights concept of refugee
prolection to an emphasis on security and punitive measures. On the other hand, it contends that some provisions of the Dublin IN proposal
yrovide minimal persuading effects for States and asvlum seekers. The robust conditions imposed on the ‘heneliciaries” erode whatever the
I | ) [

svslemis supposed 1o provide, either compliance with haman rights standards or its proper implementation.
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(\) INTRODUCTION

The Treaty of Lisbon, which entered into force on st December 200¢, transformed the measures on
asvlum from establishing a form of harmonization based on minimum: standards into crealing a
harmonization based on a common svstem." This Common European Asvlum Svstem (CEAS) includes a
similar status of asvlum and subsidiary protection in every Member State; eriteria and mechanisms for
determining which Member State is responsible for considering an application; common procedures for
the granting and withdrawal of international protection: standards concerning reception conditions; and a
common system of temporary protection.

The principle of solidarity and fair sharing of responsibility, including any financial solidarity between
Member States, is also explicitly provided by the Treaty of Lisbon.* In addition, the Treaty significantly
alters the decision-making procedure on asvlum matters by introducing co-decision as the standard
procedure. Furthermore, the arrangements for judicial oversight by the Court of Justice of the European
Union (CJEU) have been improved significantly. Prelimiary rulings may now be sought by any courtin
a Member State, rather than just national courts of final instance, as was previously the case.

The second stage” of the CEAS (2008-2013) was completed based on these grounds. Except for the

recast Qualification Directive, which entered into foree in January 2012, the other recasl legislative acts
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cnlered mto foree between July 2013 and January 2014. This meant that the transposition of the asylum
Directives in Member States” legislation in mid-July 2015 occurred at the peak of the migration crisis.?
Comeiding m time, i view ol the migratory pressure, the Furopean Commission presented a
comprehensive European Agenda on Migration, which proposed several measures 1o address this
pressure’. A vear later, the Commission labled seven legislative proposals for the reform of the CEAS in
two packages published on 4 May? and 13 July 2016° respectively,

Of all the contentious legal instruments Lo be reformed, the most complexis the proposal for Dublin
IN Regulation. This article aims in particular to identify the changes that illustrate the reaction of the
Furopean Commission and the Parliament as regards the mechanisms to enforee the Dublin system. On
the one hand, some of the measures contained in the Dublin 1N proposal mark a shift from the human
rights conceplolrefugee protection lo an emphasis on security and punitive measures. On the other hand,
it contends that some provisions of the Dublin IN proposal provide mimimal persuasive effects for States
and asvlum seckers. The robust conditions imposed on the “beneficiaries” erode whatever the system is
supposed to provide, either compliance with human rights standards or its implementation. Following this
mtroduction, Section B defines the rationale of the Dublin IV Regulation, which is in between two
apparently colliding extremes. AU one extreme, the compliance with human rights standards and
becominga pull factor for the EU onthe other extreme. Section Cexpands upon the analysis of the specific
measures envisaged in Dublin IV, Finally, Section D addresses the conclusions that the reform needs a
more realistic approach, based on a stronger European Ageney on Asvlum and less bias towards the

interests of States.

(B) EFFECTINVENESS OF THE DUBLIN SYSTEM AS A GENERAL ATM

The reform proposal for the Dublin Regulation HI appears to prioritize two objectives: the enforcement
of allocation rules and the prevention of secondary movements within the £.C.7 The rules on allocation of
asvlum seckers would be accompanied by a corrective allocation system. The Member State carryving oul
the transfer to the Member State of allocation would be entitled to receive a lump sum ol 500 € for cach

person transferred. The Furopean U nion \geney for Asvlum would be |'('5|>0nsi|)|(' for the establishment

3 Factsheets of the FEuropean Union, 2019, hitp: www.curoparl.earopa.eu [tu pdf en F'TU foo2.pdl (accessed 20
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and technical maintenance of the system for allocation of asylum seekers.” The fact that in cach case only
one conlracting stale is responsible for processing the asvlum application is seen as beneficial for both the
Member States and the applicants because itwould avoid refugees inorbitand abuses of the svstem by the
so called asvlum-shoppers.

However, this may conflict with the svstemice deficiencies in the asvlum systems of some Member
States and with the circumstances that put the person who has been granted international protection in a
situation of extreme material poverty, as declared by the European Court ol Human Rights and the Court
ol Justice of the Earopean Union.? I some internal systems are considered by the Earopean courts as
violating human rights standards, the allocating State could be found inviolation of the law as a result of
translerring an applicant to a place where the authorities cannot handle his her application.

The introduction of a Qualification Regulation and an Asvlum Procedures Regulation would lead 1o
asetol rules which may achieve further harmonization. The effect of this would be that asvlum seekers
would beable to rely directly on the Dublin IV Regulation. However, the transformation of the Directives
into Regulations entails that some of the EU Member States would he compelled to lower their standards
on human rights protection, while harmonization should lie with the correet implementation of EU
legislation currently in force. \s a result, the enhancement of the quality of international protection, the
asvlum procedures and the reception conditions inall EU Member States, would be influenced mostly by
theviews of those Member States which are currently unwilling or unable to meet the agreed standards.”
Fxery study, report and assessment on the implementation of the Dublin svstem highlights that the
underling principles of the Dublin Regulation I need to be revised in order to grant better protection
Jor refugees.” The proposal for an ‘objective assessment of the asvlum capacity of each Member State’,
made by De Bruveker and Tsourdi seems an appropriate way for allowing to distinguish between the
‘mability to comph™with obligations and ‘unwillingness to comph™with them™. Paradoxically however,
harmonization would resultin a pull factor from the Commission’s view. In between these two extremes,

achievingastandardlevel of protection or becoming a pull factor, the EU will have to find a middle course.
(C) ENFORCEMENTOFTHE DUBLIN IV REGULATION THROUGH THREE SPECIFIC MEASURES

(1) Pre-Dublin procedures for asvlum applications by persons from “safe countries ol asvlum’, “safe

third countries”or “sale countries ol origin’
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One of the major issues of the proposal for the Dublin IV Regulation, established in its Article 3, is to
mtroduce a pre-procedure for asvlum applications made by persons coming from “sale countries of
asvluny’, “sale third countries” or “sale countries ol origin’. Countries of first entry would be required 1o
conduct admissibility and merit-related assessments before applving the Dublin IV Regulation. The
Member State where an application is first lodged would have to verify the admissibility of the claim in
relation (o the “first country of asvlum’™ and “sale third country’, and would examine in an accelerated
procedure application made by applicants coming froma“sale country of origin® designated on the EU list,
aswellas applicants presenting security concerns (Article 3)*

The establishment of an EU common list of sale countries ol origin was originally dealt with in a
Commission proposal presented in September 2015 However, after the trialogue started, in January 2017,
the Maltese Presidency together with the European Parliament decided 1o freeze the process and
continue discussions within the framework of the proposal for an Asvlum Procedure Regulation®. The
designation of “safe countries” has significant political and legal implications as well as erucial effects on
the rights and guaranties available 1o asvlum secekers'™ All of these consequences are transferred to the
Member States of first entry according to the Dublin IV proposal.

The automatic application of the concepls of first country of asvlum, safe third country, and safe
counlry of origin and the non-delined legal concept of “security concern” may lead to diseriminatory
situations based on nationality and on the routes taken by the asvlum seekers. In the case of the safe
counlry of origin and applicants conslituting sccurity concerns, procedural safeguards could be
undermined due 1o the brevity of the time scale, or they could be transformed into non-individual
processes ol these applications for international protection, prohibited by Directive 2013 32 on common
procedures for granting and withdrawing international protection.”

The Furopean Parliament, based on the Wikstrom Report, suggested some amendments to Article
3 ol the Dublin IV Regulation and presented a different text on accelerated procedures restricted to two
sttuations: il the applicantis for serious reasons considered to be a danger to the national security or public
order of the Member State, or if the applicant has previoush heen foreibly expelled under national law
cither from the determining Member State or from another Member State, for serious reasons of public

securily of public order™,

5 COM (2016) 270 [mal, supra n. 5, Recital iz, Art. 3 (3) and at s,
i COM (2015) 432
5 COM (2016) 467 [inal.
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al 8.
™ European Parliament, 7 lteport on the proposal for a requlation of the European Parliament and of the Council
establishing the criteria and mechanisms for determining the Vlember State responsible for examining an application for
international protection lodged in one of the Vlember States by a third-country national or a stateless person (recast),
Committee on Civil Liberties, Justice and Home Affairs, Rapporteur: Cecilia Wikstrom, A8-0343 2017, 6 November 2017
(heremalter Wikstrom Report), Article 3 (a), al 31,
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The application of Article 3 may lead to two different interpretations: that a Member State, when it
has indications that an applicant for asvlun has travelled through another Member State, is conducting an
admissibility procedure; or that the pre-Dublin procedure implies, inview of the parallel introduction of
the obligation to apply for asylunvin the Member State of first arrival, an additional administrative burden
for Member States at the external borders.

In fact, the Dublin process itselfis already a pre-procedure to an asylum procedure. Dublin IV adds
another laver and extends rather than shortens the asvlum procedures. The Member States having the
largest numbers of first applications would solely be responsible for such pre-procedures. They will not
only be responsible for the assessment of the application, but also for the risk of sending persons into life
or [reedom threatening conditions after examining their route rather than their protection claim is too
high.” Consequently, itis dubious that the pre-Dublin procedure would be applied by Member States as
they would be much more mterested in evading the responsibility i any additional procedures; and
determining within a two-month deadline il they are responsible for the assessment of the applications

imposed m Dublin TV,
(2) Sanctions against secondary movements

Secondary movements occur when refugees or asylum-seekers move from the country inwhich they first
arrived to another one (o seek |)|‘(>I(‘('li()n or lor permanent rescltlement. Different factors influence such
movements and the decision to settle ina particular country. s the European Commission declared:
“The Common European Asvlum Systemis also characterized by (|i|'|'(‘rin;_>,' trealment ol asvlum seekers,
mcluding in terms ol the length of asvlum procedures or reception conditions across Member Stales, a
sttuation which i turn encourages secondary movements.™
Notonly the human rights situation m specific States, but also the choices of integration for the asvlum
seeker determine the tendeney of secondary movements. In 2007 the Commission stated that ‘ensuring a
high level of harmonization with regard to reception conditions of asvlum seekers is crucial if secondary
movements are (o be avoided.™ As long as there is not further approximation of national asvlum
|)|'n('(‘<|l|r(‘s, legal standards, and |'<\('(‘|>Ii()n conditions, asvlum scekers will seek |)r()l(‘<'li<m in the most
[avorable state. The case of Greeceis the elearest example of the difficulties of harmomizing standards. The
Comnussion recognized that “avery difficult humanitarian situation |.. is |...| developing on the ground '

Furthermore, itaddressed arecommendation to the Hellenie P\(‘I)lll)li('()ll the urgentmeasures (o he taken

W Carilas Luropa et al, Comments on the Proposal for a Requlation of the Furopean Parliament and of the Council
establishing the criteria and mechanisms for deternmining the Vlember States responsible for examining an application for
international protection lodged in one of the Vlember States by a third-country national or a stateless person (recast), COV
(2016) 270 final, (October 2016) al 5.
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(o Furope, COM (2016) 197 [inal, 6 \pril 2010.
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by Greeee inview of the resumption of transfers under the Dublin regulation. The issue underhing these
conltrasting messages was the urgent need to harmonize standards.

Fntry and transit requirements in the countries concerned; material resources; family or other social
networks: economic prospects; the presence of migrant communities; or even the human smugglers who
[acilitate travel and impose conerele destinations are some of the several circumslances which determine
asvlum-seekers” decision (o ‘choose’ their destmation** In this context,if the asvlum seeker were given an
opportunily Lo justify the reasons for applving for atone particular destination or other, itwould make the
svstem more comprehensible and efficient.

The problematic character of secondary movements is justified principally i two wavs: on the one
hand, they generate refugees in orbit or “asvlum shoppers®, meaning that they shift from one country 1o
anotherwithout having their asvlum claim assessed; on the other hand, they put pressure on host countries,
mcluding their reception capacities, asylum systems, and the perception of security in different societies.
They caneven ereate law enforcement concerns. W hen countries have more difficulties in managing their
asvlum systems, the response by restrictive and deterrent measures is accentuated, such as by erecting
[ences, increased border controls, visa requirements, prolonged detention and deportation.

Due 1o the above-mentioned reasons, the main objective Dublin IV Regulation’s 1s 1o prevent
secondary movements.® Itobliges States to follow accelerated procedures i these cases. Thatis (o say, it
presumes a connection between secondary movements and an asvlum seeker's clam.?®. However, a
secondary movement is not related 1o the applicant’s well-founded fear of persecation or real risk of
serious harm in his or her country of origin or habitual residence. \s a consequence, secondary
movements should under no circumstances impact on the assessment ol a person’s international
prolection needs nor the type ol procedural safeguards provided 7

\s is generally known, the CEAS is designed in-a wav that an asvlum-secker’s application is 1o be
examined i only one State of the whole Dublin territory (the 32 States subject to the Dublin rules). The
responsibility should only be undertaken by one State (one chance only) for each application. On these
arounds, the Dublin Regulation 1 reinforces the presumption that Member States are equal. Tts

g
yreamble establishes inits third consideration that “Member States, all respecting the principle of non-
| | 8 | [

% Baropean Commission, ftecommendation of 10 February 2016 addressed (o the Hellenic Republic on the urgent
measures lo be laken by Greece in view of the resumplion of transfers under Requlation (1:U) 6oz 2013, C (2016) 871 final, OJ
2016 138 . Foracritique see ECRE, Comments on the European Commission Itecommendation relating lo the reinstatement
of Dublin transfers to GreeceC (2016) 871, published February 2016, accessed 1o November 2019,

* Furopean Parliamentary Research Serviee, “Secondary movements ol asvlum-seekers in the EU asvlum syvsten,
Briefing, Oclober 2017 and \I(\ij(\rs Commiltee, OV 16y Comments on the proposals for a Qualification Requlation ((COV]
(2016) 760 final, Procedures Requlation (COV (2016) ;67 final), and a revised Reception Conditions Directive (COV (2016)
705 final, 2010,

5 COM (2016) 270 [inal, supra n. 5, al 3-4.

A According o the text proposed by the Commission: ‘I an applicant does not comply with the obligation set outin Article
4 (. the Member State responsible inaccordance with this Regulation shall examine the application in an aceelerated
procedure, inaccordance with Article 31 (8) of Directive 2013 32 U in COM (2016) 270 supra n 3, at \rl.5 (1). The Earopean
Parliament proposed to delete this text, in European Parliament, Wikstrom Report, supra n.16.
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reloulement,are considered as sale countries for third country nationals. 1 the way the asylum secker was
treated and the resolution of his her application was coherent among Member States, then the results of
the processes would be more or less comparable regardless of the Member State inwhich the application
was lodged. However, after twenty vears, and in the third stage of the CEAS, the differences among the
recognition rates are still remarkable®
FFurthermore, the iterest of the Dublin 1N Proposal i discouraging secondary movements is
reflected in measures which include far-reaching sanctions for secondary movements. The difference
between the Commission’s and the Parliament’s focus as regards the ruling of secondary movements is
that the Commussion is reactive i the sense of penalizing the movement already realized and the
Parliament appears (o be proactive in dissuading asvlum seekers not to move to asecond Member State.
Fxidence of the punitive procedural consequences can be found in the following Commission’s proposals:
(@) It introduces the aim ol sanctions against asylum seekers and refugees who engage in irregular
secondary movements;®
(b) Ttrequires a mandatory examination on an open asvlum application under an accelerated procedure
il an applicant does not comphy with the obligation to make the application in the Member State of
[irst entry:
(¢) It announces the treatment of further representations following a discontinued application as a
subsequentapplication;”
() Ttexcludes the applicant’s right to appeal the negative firstinstance decision taken by the responsible
Member State®
The punitive approach to secondary movements of asvlum seekers was also envisaged by the Furopean
Commission on the Recast Reception Conditions Directive® The secondary movements would imply the
exclusion from general material reception conditions. Necording to the Commuission’s proposal, the
exclusion would be imposed as of the moment of notification of the transit decision. The Parliament
proposed the deletion of this provision.
The guarantees of Article srol the 1931 Refugee Convention Lo protectrefugees from the imposition
ol eriminal penalties — are only contemplated in the Dublin IV proposal as regards 1o the detention of
applicants. Non-penalization of irregular entry of refugees should he explicithy and broadly enshrined in
the Dublin I\ proposal. Secondary movements are provoked by the failure of certam Member States 1o
respect EU standards and the imbalances derived from this fact. As stated by Maiani,‘if there are to be any

|)|'i()|'ili(‘s in the KU Asvlum Poliey, |>|'(‘('(‘(|(‘n('u should be given to |'(\<||'('ssing Ihilingslmulm'(ls rather than

A The highest recognition rates were in Switzerland (9o%) and Treland (86%) and the lowest recognition rates were for

decisions issued in Czech Republic (in3) and Poland (143), in EASO, Annual Report on the Situation of Asvlum in the Furopean
U nion 2018, (2019) al 57. For an analysis on this, see Guild, ., Interrogating Europe’s Borders: Reflections from an Academic
Career, (Radboud Universileil, 2019) al 1.

0 COM (2016) 270 supra n. 5, Recilal 22,
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lo repressing secondary movements” and he added that “this might be a more elfective way Lo allain the

latter objective™
(3) Shortening procedural time limits
3 2]

The Dublin IN proposal generally aims 1o streamline the application of the Dublin svstem through an
overall reduction of ime-limits for completing the procedure. Firstly, expiry of deadlines will no longer
resultin a shift of responsibility between Member States, with the exception of the deadline for replying
(o lake charge requests® Precisely, the suggested deadlines are the following: one month instead of three
[or issumg a ‘lake charge |‘(‘<|l|('sl',3"(" and the request shall be sentwithin two weeks instead of two months
m case of a Eurodac or VIS it data recorded?; two weeks for making a ‘take back” notification after
receiving the Eurodac hit, which does not require a reply B one week from the acceplance of the “take
charge requestor from the “take back” notification for taking a transfer decisions and four weeks to carry
oul a transler

The Dublin IN proposalis therefore likely to repeat the perverse effects ofits firstversion, the Dublin
Convention of 1ggo. Inits evaluation of the Dublin Convention in 2001, the Commission explained that
the absence of consequences atlached to deadlines led (o several negative situations; eventually transfers
nol being carried out; and the detriment of asvlum seekers” aceess 1o protection. Inorder (o avoid leaving
asvlum seekers uncertain about the outcome of their application for an excessive period ol time, deadlines
had to be applied.™ However, an excessive reduction of deadlines as proposed in Dublin 1V, might
misplace expectations and fail to oblige States to apply the Regulation or encourage asylum seckers 1o

adhere o 1L,
(D) CONCLUSION: RIGHTS BASED COMPLIANCE

To sum up, the Dublin 1N proposal mtroduces certam grounds of inadmissibility to be assessed by the
Member States of firstentry aswell as the application ofaceelerated procedures which contradict the spirit
contained in the very same Dublin 1N proposal. It exacerbates distribution of inequalities as it imposes
additionalresponsibilities upon external border countries for processing asvlum applications failimg under

‘Tirst country of asvlum’, “safe third country’, “safe country of origm™ and security grounds. Furthermore,

3517 Maiani, "The Reform ol the Dublin I Regulation’, Study by the Directorate General for Internal Policies, Policy
Department C for the Commillee for Civil Liberties, Justice and Homme A ffairs, (2016) al 30.

35 COM (2016) 270 [inal, at16.
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Furopean Commission, Kvaluation of the Dublin Convention, SEC (2001) 756,13 June 2001, g-11. For arecent discussion,
see C.Hrasehka, "Dublin is dead! Long live Dublin! The 4 May 2016 proposal of the Earopean Commission’, 10 Vigration

Dlog. published on 7 May 2016, accessed 5 November 201
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through the proposed aceelerated procedure, itwould notbe possible to take into consideration the asylum
seeker’s family relations, which are however reinforeed in the proposal.®

In contrast to the adoption of new, general and strong measures unlikely to be fulfilled, a preferable
way of reforming Dublin HI Regulation would be 1o advocate for the enhancement of compliance with
the existing overall mechanism on reception conditions. Whatever one’s opinion of the Dublin 111
Regulation is, 1t s a fact that this mstrument is the most human rights centered version in the “Dublin
history’. The consequences ol irregular secondary movements for applicants, such as the mandatory use
ol the accelerated procedure or the withdrawal of reception conditions, risk violating fundamental rights
and imposes massive involuntary transfers which could never be executed.

The focus on implementing and enforeing harmonized reception conditions would be more realistic
than reforming Dublin HI Regulation. The core problem of Dublin H s the national differences among
Member States on the one hand, and the State interest-oriented approach on the other. \ stronger
Furopean Union Asvlum Ageney, with resources for coordinating and gathering information from the
Member States, seems o be a more realistic approach than the one resting on States decisions in the

zl|)|)|i('ali()n ol Dublin. The |'<‘zl|il) ol the situation merits consideration.
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