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[bstract: International cooperation with parter states in regions of origin and transit of migrants and refugees has become one of the main
priorities for the EU member states” migration policies, including Spain. These practices take different forms: this contribution will ook at
the provision of funding, equipment, training, or assistance to other slates (o exertexit controls and intercept refugees. These practices have
brought significant challenges for the existing protection mechanisms of human rights and refugee law. Among them, the identification of
extraterritorial jurisdiction is highly problematic due to the lack of physical contact between the sponsoring slate and the individuals
concerned. The Human Rights Commitiee (HRC) inits General Comment 36 has provided a new basis for the establishment of the
extraterritorial jurisdiction of the states that could he added 1o the current legal stralegies 1o make sponsoring slales responsible for
cooperalive deterrence practices. The aim ol this contribution is analyze this this new basis of jurisdiction, under which the Covenant would
be applicable to actions of states, whether within or outside their territories, which have a “direct and reasonably foresecable impact on the

right to life.
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(\) INTRODUCTION: CONTROLLING EUROPEAN BORDERS THROUGH INTERNATIONAL COOPERATION

International ('()()|)(‘I'('l|i()ll with partner slales m regions ol origin and transi ()I'lnigrzmls and r(‘l'ug('(‘s has
hecome one of the main |»|'i()|'ili(\s for the EU member states” migration |>0|i('i('s. In the last few decades,
these states have developed a broad range ol initiatives which intend to transfer to third countries the
execution of border control activities, with the ultimate goal of reducing the number of sponlancous
arrivals to their own territories. Through this so-called new generation of cooperation-based non-entree
|)()|i('i(‘s, I<U states achieve the double ()|)i('('li\<' of contaming Illi{_‘;l'ill()l'\ movements in regions of origm
and transit and avoiding any responsibility for the deterrence of refugees and persons entitled o
international |)|'()I<\('Ii(m. "The EU-Turkeyv Joint Action Plan and Statement® and the Ttah=Libva
Memorandum of Understanding?® are |>zu'z\<|ig|nz\li(' (\\;1|n|)|('s of this trend.

Since the beginnig of the new century, Spain has led the movement toward developing cooperation

agreements with third states. Indeed, Slmin's conducthas been referred as a model of “good |>|';1('Ii('(" that
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has mspired the EU's external approach to migration management. ™ Spamn has signed migration
agreements and MoUs with almost every origin and transit migration country in the Maghreh and West
\frica. Moroceo has been deseribed as the “best gendarme of the Spanish South border. Lately, Spain's
clforts have been focused on Senegal and Mauritania.” Spanish practice takes different forms, including
the donation of funds and equipment such as patrol boats, helicopters, computers, and communication
svstemsy” the training of national officials and security forces on issues related to border controls;® the
creation of networks ol national satellite communication centers to coordinate interception of boats; and
the provision of development cooperation funds.? This model of migration management has been
considered a success, resulting in a dramatic drop ol arrivals to Spanish shores, especially in the Canary
Islands during the Cavucos erisis."

Spanish and European authorities” enthusiasm regarding the success of Spanish migration policy
contrasts with their ignorance regarding the consequences for the rights of migrants and refugees. We
cannol ignore the high number of migrants who have lost their lives trving to reach Spanish soil. In

September and October 2003, 1t immigrants were shot and Killed by Morocean gendarmes when they

g
were crossing the fences in Ceuta and Melilla, meidents that caused the intervention of the Furopean
Commission." There were further fatalities in 2006 and 200¢ as a result of Moroccan security forces
repelling border crossing attempts.” Indeed, it has been argued that there is a direct link between the
strengthening of the use of foree by the Moroccan security forces to combat fence climbing and the
increase of Spanish funds to Moroccan border control. \ report by the Spanish CSIC and the UN
Refugee Ageney from January 201 shows that 48% ol the people traveling to Spain through Morocco

were victims of abuses i Morocco (especiallv in the areas close to Ceuta and Melilla), including physical
| 81

i ElPais,"La UE sitda a Espana como ejemplo de control de [lujos migratorio’, 24 April 2013,

5 Asociacion Pro Derechos Humanos de Andalucia-APDILN, Derechos Humanos en la Frontera Sur 2015 (APDIHA,
2013), al 35

¢ C Gonzilez Enriquez, P. Lisa, Ao Selin Okvay and A, Palm, “Ttalian and Spanish approaches to external migration
management in the Sahel:venues for cooperation and coherence’, fteal Instituto Eleano W orking Paper 13, 2018, al vy,

7 Some of them materialized through the concession of extraordinary subventions: Real Decreto 845 20006, de 7 de julio,
por el que se regula la concesion de una subvencion extraordinaria al Reino de Marruecos para la mejora del control de sus
fronteras v lucha contra la emigracion ilegal (BOE 162, 8 July 2006). Real Decreto n® 187 2007, de ¢ de febrero, por el que se
regula la concesion de una subvencion extraordinaria ala Repuablica Islimica de Mauritania para la mejora del control de sus
fronterasy la lucha contrala emigracion illegal (BOE 39,14 February 2007).

* Thisis one of the aims of the BLUESAHEL programme linanced by EU.

9 The provision of Development Cooperation has heen implemented through the “Plan Africa” The T Plan \[ricawas
launched in 2019, One ol its strategic aims is ‘Orderly, sale and regular mobility”. Ministerio de Asuntos Exteriores, Union
Furopeay Cooperacion, /11 Plan f/i'it'([. Lspana v !7i‘1'(‘(1: desafio y oportunidad (Gobierno de Espana, 2019), al 65-67.

* More than 30,000 migrants arrived in 2006 1o the Canary Islands vs. 700 migrants in 2017. Ministerio del Interior,
Balance de la lucha contra la inmigracion ilegal 2007 (Ministerio del Interior, 2008); Ministerio del Interior, Inmigracion
irreqular. Informe Quincenal. Datos acumulados del 1 de enero al 31 de diciembre de 2018 (Ministerio del Interior, 2018).
Ministerio del Interior, Jorge Fernandez Diaz ensalza la gran experiencia de Espana enlalucha contralammigracion irregular
que lasitia alavanguardia de la Unién Europea’, Press Statement, 16 October 2013,

" Luropean Commission, Visit lo Ceula and Velilla Vission lteport Technical mission lo Vorocco on ilegal
immigration, 7th October — 11th October 2005, MEMO 05 380,19 October 2005, at 1y 7.
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= ABC, ALmenos 27 inmigrantes han lallecido desde 2005 tras los asaltos a lavalla’, 6 February 2014

5 T.Spijkerboer, The Human Costs of Border Control', g Furopean Journal of Wigration and Law (2007). ali30 and 130
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violencee and being foreibly moved by authorities to arcas in southern Morocco.

In addition, the intensification of border controls by partner countries blocks the path ol migrants and
refugees o Furopean territory and 1s one ol the causes ol the diversilication ol migration roules o Spain.
8 | ) 8 |
The Strait of Gibraltar, as a migration route, has heen displaced by massive border crossings over Ceula
and Melilla’s fences and other much longer and more dangerous searoutes to the Canary Islands from the
coasls of Senegal and Mauritania” The diversification of the routes is one of the reasons for Sp;\in's more

recent cooperative efforts with the latter countries,”

These practices have brought significant challenges for the existing protection mechanisms of
human rights and refugee law - to the |)()inl that some scholars refer 1o a‘crucial Illl'nin;_”)()inl' i the legal
practice.” One of the most problematic legal consequences is the diffusion and denial of responsibility by
the sponsoring slates, as these practices avoid any physical contact with migrants and |'(‘|'l|g<‘(‘s.'x Hence,
the |'(‘5|)<)||si|)i|il) [or migration controlis shifted to countries outside the EU. Aecording to the UN S|)(‘('ie1|
Rapporteur on the human rights of migrants, this shiftis not accompanied by appropriate human rights
guarantees since the emphasisis putin llwslrvnglll(‘ning()fllw(':1|>;1('il) of third countries to stop irregular
mierants exiting their territories rather than the ensuring of protection for the rights of the migrants

8 2 g ol 3 3
through legitimate migration control processes.”

In addition to creating accountability gaps, from the perspective of human rights extraterritorial
iurisdi('li()n, these agreements fall outside the scope of the notion of jurisdiction as illl(‘l'|)l'(‘|(‘(| untl now
by human rights bodies and courts. Providing equipment, traming, or economice assislance (o partner
stales does nol, in |)|'in('i|)|(‘, amounl lo an exereise ()I'/)()w(‘r, (:/]('1,.11'1,(, control, or (lll//l()l'i{\’()l’(’l‘ individuals,
making identification of the jurisdiction of the sponsoring states problematic. If jurisdiction is not
established, the premise for the apphicability of the maim human rights treaties is not fulfilled. The maim

lablished, the | for the applicability of l I ghts treal (fulfilled. T
purpose of this article is to examime anew strategy for legal research inorder to overcome the limitations
of currentmodels of extraterritorial jurisdiction: the notion of “effect or impact on rights” incorporated by
the Human Rights Committee (HRC) inits General Comment (GC) 36 on Article 6 of the TCCPR (right

to life)* The THRC's newly expressed basis for the establishment of extraterritorial jurisdiction expands

7

CSICand UNHCR, ftefugees and Migrants arriving in Spain (Gobierno de Espana, 2019), al 26 30.
5 Luropean Commission, supran. i1, al 4: T Spijkerboer, supran.ig, at130.
P Garefa Andrade, ‘Extraterritorial Strategies (o Tackle Trregular Immigration by Sea: A Spanish Perspective’, in B.
Ryvan and N Mitsilegas (eds), Lxtraterritorial Immigration Control. Legal Challenges (Martinus NijholT Publishers, 2010), al
319

7 T. Gammeltoft-IHansen, “International Cooperation on Migration Control: Towards a Research Agenda for Refugee
Law’, 20 Luropean Journal of Vigration and Law (2018) 373-3953. al 375

N Moreno-Lax and M. Lemberg-Pedersen, ‘Border-induced displacement: The ethical and legal implications of
distance-creation through externalization’, 56 Questions of International Law (201¢) 5-33.al.18. N . Moreno-Lax and M. Giullré,
The Raise ol Consencaal Containment: From “Contactless Control to ‘Contactless responsibility for Foreed Migration Flows'
in S.Juss (ed), Ltesearch Handbook on International lefugee Law (Edward Flgar, 2019) 82-108.

W Reportol the Special Rapporteur on the human rights ol migrants, Francois Crépeau, legional study: management of
the external borders of the European Union and its impact on the human rights of migrants, 24 April 2013, A TIRC 2346, 50,

= Adopted by the Committee atits 124h session (8 October — 2 November 2018), CCPR € GC 30,
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the spatial scope of the ICCPR as compared to the Committee’s approach imits GC 1.

Section Bwill examine the evolution of the meaning of extraterritorial jurisdiction in the work of the
HRC, and section Cwillanalyze the notion of impact on rights”as a new legal strategy to bring mdividuals
under the jurisdiction of the EU states when they engage other countries in border control activities. The
overall conclusion of this article (section D) is that ‘impact on rights” is a new I\ emerging basis for the
establishment of the extraterritorial jurisdiction of the states that could be added to the current legal

strategies to make sponsoring states responsible for cooperative deterrence practices.

(B) ENTRATERRITORINLJURISDICTION INTHENTEW OF THE HUMAN RIGHTS COMMITTELE: FROM
POWEROR EFFECTIVE CONTROL OV ERINDINVIDUALS TO MERE TMPACT ON RIGHTS

Jurisdiction determines the spatial scope of human rights treaties. \ state party (o the ECHR or the
ICCPR must respect and ensure its rights and freedoms 1o “evervone within their jurisdiction™ or “all
mdividuals withinits territory and subject to its jurisdiction.™ W hen a state exercises its jurisdiction, these
main human rights treaties apply. As a general principle, jurisdiction is presumed (o be exercised normally
throughout the state’s territory, but itis well established that human rights treaties are also applicable to
extraterritorial activities ol the states under certain eircumslances.”

International courts have developed a significant body ol jurisprudence on the extraterritorial
application of human rights treaties in avariety of differentsituations, including the acts of diplomatic and

. » . . o< opge . . . 2"‘ . »
consular agents m foreign territory, military mterventions and occupation,™ the detention and custody of

]

- General Comment i on the nature of the general legal obligation imposed on States Parties to the Covenant, adopled
on 29 March 2004, CCPR C o2 Reva Addasg (GC i), 0.

= Convention for the Protection of Human Rights and Fundamental Freedoms, adoptedin Rome on 4th November 1930,
Al

5 International Covenant on Civil and Political Rights, adopted and opened for signature, ratification and accession by
General Assembly resolution 2200 A (NN) ol 16 December 1966, Art 2.1

) Abriketa and M. Nagore Casas, ‘Extraterritorial Application of Human Rights Treaties', Oxford Bibliographies in
International Law (2016); K. Da Cosla, The Extraterritorial A\pplication of Selected Human Rights Treaties (Martinus \ijholT
Publishers, 2013); M. Gondek, The leach of Human Rights in a Globalising W orld: Extraterritorial A\pplication of Human
Rights Treaties (Interselia, 2009): J. A, Gonzdlez \ ega, o ‘olmando los Espacios de «No Derechos en el Convenio Europeo de
Derechos Humanos? Su - eficacia extraterritorial a la luz de lajurisprudencia’, NNV Anuario Espanol de Derecho
Internacional (2008) 141-175 N Milanovic, Lxtraterritorial Application of Human Rights Treaties. Law, Principles and Policy
(Oxford, 20m); S Morgades Gil, “La aplicacion extraterritorial del Convenio Furopeo de Derechos Humanos v Libertades
Fundamentales: EIConcepto de Jurisdiccion en Perspectiva Cosmopolita’, in C. Garefa Segura (div) La Tension Cosmopolita.
lvances v Limiles en la Institucionalizacion del Cosmopolitismo (Tecnos, 2016) 138-130).
5 M. Dinamarca, Varopean Comission ol Human Rights, decision on the admissibility, \pp.17392 9o, 14 October igg2.

0 Assa and others v. Turkev, ECUTR App. 31821 6, 19 October 2004 Wansur Pad and Others v. Turkey, ECUTR, App.
Gor67 oo (admissibility), 28 June 2007 Lsaak v. Turkev, ECUTR App. 14587 98,3 June 2000; Solomou ¢. Turkey, ECUTR, App.
36832 7.3 Junc 2008; [-Skeini and others v. UK ECUHTR \pp. 55721 07,15 June 2011: Legal Consequences of the Construction
of a Wall in the Occupied Palestinian Territory, 1CJ, Advisory Opinion ol g July 2004,
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mdividuals abroad.” the terception of vessels on the high seas, and international peace-keeping or
|)(‘z\<'(‘—(‘nl'()r('(‘mvnl ()|)(-|‘elli()ns.2'-’ With the (‘\('(‘|>Ii()n ol a lew cases, notabl 11irsi Jamaa, there is hittle
iuri5|)rl|(|(\n('v concerning the legal i|n|)|i('zlli(ms ol the extraterritorial border control activities of slales?”
The Court that has contributed the most (o the ereation of this body of illl'i5|)l'll<|(‘ll('(‘ is the Furopean
Courtof Human Rights, which has <|(‘\(‘|()|)('<| three different models of jurisdiction: the territorial model,
yased on the effective control over an arca or territory; the personal model, based on the exereise of state
based on the effect trol territory; the [ model, based on l [ stal
agenl authority and control over individuals; and a mixed model, based on the exercise ol public powers
gent authorit | control lividual | | lel, | [on il [ public
abroad.® Throughout its multiple decisions, 1t has described extraterritorial jurisdiction as exerling
broad.® Throughout il ltiple d [ has described extraterritorial jurisdict ling
‘olfective control, “effective overall control, *decisive influence, a‘hieh level of dependeney or inteeration,
[Teet trol, ‘effect Il trol,“d (1 high level of depend legral
and state agent authority and control” This variety i terminology has provoked strong eriticism from
scholars who believe that 1EC. ‘s sentences sulfer from ‘rampant casuistry and conceplual chaos.™
holars who believe that ECHTR's sent [Ter panl | I plual chaos.™
Comversely, the interpretation of the meaning of jurisdiction in arl. 2(1) of the ICCPR has nol
undergone major changes since the HRC's early decisions on individual communications as compared to
the European Court of Human Rights. An explanation could he that the efforts of the Committee have
heen focused more on the elarification of the |>zl|'li('l||;1r wording of the illl'iS(“('li()llill clause than on the
meaning of jurisdiction. \ccording lo art. 2(1) ICCPR, each state party undertakes o respectand to ensure

gnized in the Covenant.

1o all individuals within its territory and subject o ils jurisdiction’ the rights reco

. ) J 8
The main debate concerning the ICCPR's spatial application has been the conjunctive or disjunctive
reading of this clause, that is, whether both territory and submission to jurisdiction are requirements that
have o be jomtly appreciated for the application of the TCCP R or the oceurrence of one of them is enough
J Pl Pl 8
(either the presence of the individuals in the territory of the state or the exercise of jurisdiction by the state
over individuals regardless of where they are located).

Certain states, such as the United States and Israel, have consistenthy ()|)|)()5(‘(| the extraterritorial

7 Sergio Euben Lopez Burgos v. Uruguay, HHRC, Com. Riz 52 (\ 36 40), 29 July 1981 (Ldpez Burgos); Lilian Celiberti de
Casariego v. Uruguay, 11RC, Com. 56 1979, CCPRC 13D 56 1979, 2 July 1981 (Celibert de Casariego); General Comment
No.23, Article g (Liberty and security of person), CCPR C GC 22,16 December 2014, par. 63: Hlich Sanchez Ramirez v. France,

2 9 ! Yol 3D i .

Furopean Commission of Human Rights, \pp. 28780 o5 (admissibility), 24 June 16 Hascu and others v. Violdova and Russia,
FCHTR App. 48787 99,7 May 200/4: Ocalan v. Turkey, ECUTR, App. 16221 g9, 22 \pril 2005 fvantoc and others v. Voldova
and Russia, ECUTR, App. 23687 0518 October 201 AJedda v. CA, ECUHTR, app. 27021 08,15 June 2011 Hassan v. UK,
FCHTR App. 29750 09, 23 June 2014: 1-Saadoon and Vufdhi v. A, ECHTR, App. 61498 082, 2 February 2010.

N Viron \havara and others v. Haly and Albania, ECUTR App. 52207 g (admissibility), irJanuary 2001 Wedvedver and

others v. France, ECUR, lapp. 3394 03,3 |“(\|)ru;\r‘\ 2010; Hirsi Jamaa and others v. /l(([\', LCUIR, App. 27765 09,19 .l(‘lllllill"\

2012,

2

,‘) N "
GC 3110,

2
30

irsi Jamaa, supra n. 28. 1t should be also mentioned V.. and N.T. vs. Spain, ECUTR, \pps. 8675 15 and 867 15,3

October 2017 and 1A v, Spain, Committee Against Torture, CXT C 41 D323 2007, 21 November 2008.

P
JI

The ECHTR explains these bases for extraterritorial jurisdiction in A/-Skeini and Others v. United Kingdom, \pp.

“)“)7_” 07, I.’).Illll("_’()ll, I:’)() I/I'_’..

# ML Milanovie, supra .24, al. /.
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application of the ICCPR, but the general opinion of the commentators® and the Committee itsellis that
\rt.2(1) should be read disjunctively. Initially, the Committee based this mterpretation on the need to avoid
a double standard of legality depending on the location (territorial or extraterritorial) of the state’s
activities Itwould he unconscionable, in the words of the Committee, to interpret Arl.2(1) in a sense that
allows states “to perpetrate violations of the Covenant in foreign territory, which violations it could nol
perpetrate onits own territory.™ In 2004, the HRC confirmed this view v its GC 31 on the nature of the
general legal obligation imposed onstates parties 1o the Covenant. Necording to the GCslates parties are
required by art. 201) to respect and to ensure the Covenant rights “to all persons who may be within their
territory and to all persons subjectto their jurisdiction,” that s, to individuals ‘within the power or effective
control ol the State Party™ even il not situated within its l(\l'l'ilol'}f”“ Henee, the Committee upheld a
disjunctive reading of ICCPR's jurisdictional clause.

Since this clarification, the Committee has not elaborated much on the specific meaning of
jurisdiction. Two main ideas can be drawn from the HRC's interpretation. Fivst, jurisdiction is a de facto
concepl [Uis equivalent 1o the exercise by the state of power of effective control over individuals. 11 is
irrelevant whether the power or effective control was obtained lawfully or unlawfully by the state. The
question is whether there was an exercise of actual power or control by the slate, ‘regardless of the
circumslances in which such control was obtained.”¥ Second, the HHRC has mainly conceived of
jurisdiction i its personal dimension, as a relationship between the state and the mdividuals concerned.
Jurisdiction does notrefer to the location of the person alfected by the activity of the state but rather to the
relationship between the individual and the State in relation to aviolation ol any of the rights set forth in
the Covenant,wherever they occurred.™ Insum, so far, the HRC has mainly developed the personal model
ol extraterritorial jurisdiction, so that the ICCPRis applicable to all persons within the territory or the state
and, extraterritorially, to all persons subject to the state’s jurisdiction. This model is clearly embraced in
GCarand inindividual communications regarding cases of arrest and abduction of individuals carried out
by state agents in foreign territory™ or the refusal o issue passports o nationals residing abroad.™ In
addition, the HHRC has also conceived of jurisdiction territorially in cases ol military occupation, notably

with regard (o Isracl's ()('('ulmli()n of the Palestinian territories. In those cases, the HHRC declared the

%K Da Cosla, supra n, al 15 920 M. Gondek, supra n. 24, at 231 247 \. Rodley, “The Extraterritorial Reach and
\pplicability in A\rmed Conflictol the International Covenant on Civiland Political Rights: \ Rejoinder to Dennis and Surena’,
LA (2000) 628-636; D. MeGoldrick, " Extraterritorial Application of the International Covenant on Civil and Political
Rights"in IF. Coomans and M. Kamminga (eds.), Lxtraterritorial A\pplication of Human Rights Treaties (Interselia, 2004) 41-72.

A

Lopez Burgos, 123 RO ilde,"Legal black hole? Extraterritorial State Action and International Treaty Law on Civil and
Political Rights” 26 Vichigan Journal of International Law (2003) 739-8006, al 797.

5 Lopez Burgos, 10.See Cristian Tomuschal's individual opinion in Lopez Burgos, 7-8.
26

3

(S{ORYRTI

)

7 Ibid. K. Da Cosla, supran. 24, at 36. M. Milanovie, supran. 24, al 41.

38

Lopez Burgos, 12.2. The HRC relers 1o the meaning of jurisdiction in art. 1 of the Optional Protocol, regarding the
compelence of the Committee to examine individual communications. On the interpretation of this clause, see D. MeGoldrick,
supran. 33, al 48-49.

3 Lopez Burgos and Celiberti de Casariego.

© Da Coslaanalyses these cases in detail in K. Da Cosla, supran. 24, al 45-4¢).
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Covenant to be applicable (o areas subjected 1o the effective control of the state.®
In GC 36, the HRC advances its interpretation of ICCPR's jurisdictional clause. First, in paragraph
63, the HRC includes both personal and territorial models of jurisdiction. The Covenantis applicable to
all persons over whose enjovment of the right 1o life it |the state] exercises power or effective control.
\dditionally, states have to respectand protect the lives of individuals located in places that are under their
effective control, such as occupied territories, and in- territories over which they have assumed an
international obligation to apply the Covenant.” Second, and more remarkable, the Committee specifies
that power or effective control over persons extends 1o “persons located outside any territory effectively
controlled by the State whose right to life is nonetheless affected by its military or other activities in a direct
and reasonably foreseeable manner. Here, the HRC introduces, for the first time, the notion of effect or
impact on rights as anew ground for the extraterritorial application of the 1CCP R
Belore addressing the rationale behind this new approach to the concept of jurisdiction, itis worth
reviewing the dralting process of the GC. Ttwas initiated in 2015 during the 1i4th session of the Committee,
The document proposed then for discussion did notinclude any reference to the notion ol impact.® This
wording was incorporated in a subsequent dralt of the Comment submitted in 2017 (1zoth session) to the
comments of stakeholders, meluding member states, NGOs, and academics. This dralt referred to“persons
located outside any territory effectively controlled by the State who are nonetheless impacted by its
military or other activities in a direct, significant, and foreseeable manner.® The delinitive version was
approved on 30 October 2018 (124th session) with some amendments: the deletion of the word significant
and the addition of the adjective reasonably. Morcover, in the edited version of the dralt, published
September 201q, the word ‘impacted” in paragraph 63 was substituted by “affected.” Followmg these
modifications, the final textol paragraph 63 reads as follows:
‘Inlightolarticle 2 (1) ol the Covenant,a State party has an obligation to respectand ensure the rights under
article 6 ol all persons who are within its territory and all persons subject 1o its jurisdiction, that s, all
persons over whose enjovment of the right o life it exercises power or effective control. This includes
persons located outside any territory effectively controlled by the State whose right to life is nonetheless
affected by its military or other activities in a direct and reasonably foreseeable manner.
The question is whether the Committee is developimg a new model of extraterritorial jurisdiction where
the power or controlis exercised neither over territories nor persons but over rights, specifically the right
o life. Tt could be argued that the ‘impact on rights approach’ closely resembles the personal model and
could be considered an expansion ol itsince itis difficult to separate individuals from their inherent rights.
\s currently interpreted, the personal model is clearly established when there is physical control over

individuals, e.o., in cases ol extraterritorial detentions, but it also covers situations i which there is no

A
1

Concluding Observations on Second Reportby Israel, DDPRC 78 ISR, 21 August 2003, 11,

/2

= Dralt general comment No. 36, Article 6: Right to life, prepared by Yaval Shany and Nigel Rodley, Rapporteurs,
CCPR C GCR36 Hv\.z,zSvplt'mln'r 2013, 2.
B General comment No.s6 onarticle 6 of the ICCPR on the right o life, adopted on first Reading during the 12oth session,

Revised dralt prepared by the Rapporteur, 66.
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physical contactwith the individuals affected by state actions. For example, the ECUTR has held that the
state had exercised jurisdiction over individuals who were passing by car through a checkpomt (Jaloud v.
The Netherlands)™ and over individuals who were fired at from helicopters (Pad and Others v. Turkey).”
In these cases, although the jurisdiction over mdividuals had no physical basis, the state was operating
abroad, through its agents. Nevertheless, itseems m GC 36 that the HHRC intends to cover other situations
where the activity of the state takes place within its own territory, but it produces extraterritorial effects.
The paradigmatic cases concern targeted Killings using drones and foreign surveillance programs. The
Committee mits General Observations on the US N and the UK has subjected both practices to review,
respectively K Regarding the former, which undoubtedly affect the right to life, the HRC declared art. 6
ICCPR 10 be fully applicable to any use of armed drones by the US \ i extraterritorial counterterrorism
operations.”

In the words of one of the rapporteurs of the GC, Yuval Shany, GC 36 suggests that ‘there would he
additional situations covered by the Covenant, where state activity inits territory or outside the territory
has directand reasonably foreseeable impact on the ability of individuals to enjoy their right to life, which
is consistentwith the interpretation of jurisdiction in GC 3rand intends 1o “avoid the protection gaps thal
anarrower approach entails, without imposing on States unreasonable and unforeseen (>|>|igali()ns.""\'

The same reasoning could be applicable to other situations where there is no contact between the
state and the individuals whose rights are affected. This is the case with cooperative deterrence migration
practices. \s currently interpreted by human rights courts and bodies, the personal model of jurisdiction
is hardly applicable to such practices because it requires physical contact or, atleast, the presence of state

agents abroad. This proposal will be analvsed in the followmg section.

(C)  EFFECTORIMPACTON RIGHTS: ANEW LEGALSTRATEGY TO ADDRESS COOPERATIN EMIGRATION
CONTROLS

HRC's GC 36 refers 1o the protection of asvlum seckers and refugees in various provisions where it
recognizes their special vulnerability.® 1t also sets forth an extensive concept of the obligation not to
extradite, deport, or transfer that 1s broader than the scope of the principle of non-refoulement under

international |'<‘|'ug('(' law and which mecludes the |)|'()I(‘('Ii()n of aliens not entitled to refugee status.” In

/
(i

Jaloud v. The \etherlands, \pp. 17708 08, 20 November 2014, 132,
B Mansur Pad and Others against Turkey (Decision on a(llllissil;ilil)), \pp. 60167 00, 28 June 2007, 34.
i Concluding observations on the fourth periodic report of the United States of America CCPRC USA CO 4,23 \pril
2014, . Concluding observations on the seventh periodic reportol the United Kingdom of Great Britain and Northern Treland,
17 Augusl 2015, CCPRC GBR CO 7,24,

7 Coneluding Observations USA (2017), .

® R Goodman, C. Hevns and Y. Shany “Tluman Rights, Deprivation of Life and National Security: Q& with Christof
Hevns and Yaval Shany on General Comment 36°, 4 February 2019, On the consisteney with HRC's previous practice, see also
D. Mogster, Towards Universality: Activities Impacting the Enjovment ol the Right to Life and the Extraterritorial Application
ol the 1CCPR', Ljiltalk, 27 November 2018,

W G623,

B

GC36,31,and 55,
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addition, it establishes the obligation of stales parties (o respect and protect the lives ol all individuals
located on marinevessels oraireralts registered by them, regardless of the exercise of authority and control
by the flag state over the persons onboard, and of those individuals who [ind themselves i a situation of
distress at sea, according to international obligations on rescue at sea However, the major contribution
of the GC 1o the protection of refugees and migrants is the expansion of the concept of extraterritorial
jurisdiction which can also arise from the development of military or other activities affecting ‘in a direct
and reasonablv foreseeable manner” the rights of persons located outside any territory elfectively
controlled by the state.

\s prey iously mentioned, the |>(‘I'S()I](‘l| model of extraterritorial jurisdiction as currently inl(‘r|)|'(\l('(|
allows lor the serutiny of most externalized border control |)|'zl<'li('(‘s under the framework of human rights
treaties. Jurisdiction of the state is established whenever it exercises power of effective control over
persons, whichis the case inl(‘l'('(\pli()ns<)I'|'(\|'l|;_§(‘(\s and migrants on the high seas, |)||s|1|)z|('|\s, s|1i|>|'i(|(‘|'
agreements, the (|<‘|)|()\ ment of immigration control officers in foreign countries, visa r('<|l|i|'(‘|n(\nls, and
carrier sanclions.

However, the identification of extraterritorial jurisdiction is |)I'()|)|(‘Ill('l|i(‘ n ('()np(‘rali\(‘ delerrence
measures due to the lzl('|\<)|'|)|l\ sical contact between the sponsm‘ing state and the individuals concerned.
[tis difficult to argue that providing funding, equipment, training, or assistance to other states suffices to
determine the jurisdiction of the sponsoring state over the refugees and migrants subject to border
controls. It 1s thanks to the sponsm‘ing stale that border controls are i|n|)|(‘|n(‘nl(‘(|; however, as a maller of
principle, the jurisdictional link is established between the mdividuals and the partner state.

Scholars have formulated different legal strategies to declare the responsibility of the sponsoring
states: the notion ()I'iln'isdi('li(m as ‘decisive mfluence’ <|(‘\(‘|()|)(‘(| by the ECUTR the determination of
responsibility for aiding or assisting another state’s wrongful acts based on art. 16 of the Articles on
Responsibility of States for International Wrongful Aets,” and the extraterritorial effects jurisdiction
npprnzu*hﬁ/‘ What is contended here is that another avenue would be the notion ()l"impzl('l on rights”as a
new basis for extraterritorial human rights jurisdiction.

This 1s not the first time the HRC has used the expression “to affect or impact on rights.” In its
concluding observations on the Second Report by Isracl, the THTRC declared the Covenant to |)(‘z1|>|>|i<';1|>|(‘
in the ()('('1||)i<'(| territories for all conduct of Israel's authorities or agenls that (1/](3('1()(/ the enjoymentl ()/'
1'1"(//215 enshrined in the Covenant? The HRC did not elaborate on the conditions legally I'(‘(|llil'(‘(| for an
action o affector impactindividualshuman rights, butit did provide some examples of activities affecting
|'ig|lls. such as the detention of individuals, largeled l\illings, and the demolition ()('l)r()l)('l'li(‘s belongmg to

families of susp(\('l(\(l terrorists. However, the factual context of these activities is dissimilar from the

* 0 GE36,63. A general analysis on GC 36 is developed by S.Joseph, “Extending the Right to Life Under the International
Covenanton Civiland Political Rights: General Comment 36", 19 /luman Itights Law leview (201q), 347-308.

7 N Moreno-Lax and M. GialTré, supran. 8, al 23-21.

BT Gammeltoft-Hansen and J.C. Hathaway, supra n. 1, al 276-282. V. Moreno-Lax and M. GialTré, supran.i8, at 1g-21.
T Gammeltof-THansen, supran. 17, al 381-385.
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actions anahyzed m this article since itis undeniable that the Tsracli agents had control over the occupied
territories and the persons whose rights were affected.

Under the ‘impact approach,” any action or omission” (hal might affect the rights of individuals
located abroad equates (o the exercise of jurisdiction over them. The type ol activities capable of alfecting
rights is formulated in GC 36 invery broad terms: ‘military and other activities.” Henee, providing funds,
equipment, training, or assistance should be understood among them since these activities restricl
refugees'rights to leave their countries, their access Lo protection, and non-refoulement. \ similarview was
embraced by the ECHTR in the cases concerning Transnistria region, where the Court declared Russia’s
jurisdiction over the territory controlled by the Moldavian Republic of Transnistria based on the ‘military,
cconomice, financial and political support given to it by the Russian Federation, 7 and in the cases
concerning the Nagorno-Karabakh |'<~gi<)n.7’H

In the words of the Committee, the impact on rights has to be “direct” and ‘reasonably foresecable.”
The requirement ol directimpactis consistentwith the idea that the exercise of power or authority by the
state has to be direct but needs not be based on physical control. In Jsaak, Solomou, and Andreou, the
FCHIR held that Turkey had exercised jurisdiction over persons located outside arcas controlled by it
because Turkey's acts, through its agents, were the “direct and immediate cause” of their injuries.” In
Jaloud, the ECHR established the Netherlands jurisdiction over the death of an individual who was a
passenger in a vehicle that was fired upon while it was passing through a (‘|1<‘(‘|\|minl.““ Henee, state’s
jurisdictionis engaged if they provide funding equipment, training; or assistance to other states to perform
border controls, even if there is not physical contact with the migrants or refugees, since these activities
directly altect their rights regardless of where they are,

The HRC does not provide a relevant test for establishing when states” actions are likely to affect
rights in-a ‘reasonably foresecable manner.” It should be understood that the HHRC s excluding the
application ol the ICCPRin cases of non-predictable impacts onrights, but the terms are still rather vague.
Individual cases concerning actions conducted within the territory of the state but having effects abroad
provide further elaboration. In Vunaf, the Committee declared thata state party might be responsible for
extraterritorial violations of the Covenant conducted by other states i there is a “link in the casual chain

that would make |)()ssi|)|(' violations in another jul'imli('li(m' so that ‘the risk of an extraterritorial violation

i Omissions should also be included, e, the omission of the obligation to rescue vessels in distress atsea. See N . Moreno-
Lax and M. Lemberg-Pedersen, supran.i8, at 30.

7 Mascu and Others v. Voldova and Russia, \pp. 18787 9.7 May 2004, 392: lvantoc and Others v. Voldova and Russia,
\pp 23687 03,18 October 201, u8; Catan and others v. Woldova and Russia, \pps. 13370 04, 8232 05 and 18434 006, 5
Seplember 2012, 122
8

58
B

In Chiragov the Court established Armenia’s jurisdiction over the NKR due to its military, political, financial and other
support given Lo il, Chiragov and Others v. \rmenia, \pp.13216 03, 22 January 2013, al.186. See M. Nagore, Presencia militar
vjurisdiccion extraterritorial: la dilucion del concepto de ‘control efectivo sobre el territorio” en los casos de Nagorno-Karabakh
anle ol TEDIT, 43 Revista General de Derecho Furopeo (2017) 272 20.

9 saak v. Turkev, \pp. No. 44587 98 (\dmissibiliy), 21; Solomou v. Turkey, \pp. 36832 7.3 Junc 2008, 48 51 Andreou
v Turkey, \pp. 456533 99. 6 October 2000, 25,
Jaloud. supran. 14,132,

Go
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musl be a necessary and foresecable consequence and must be judged on the knowledge the State party
had at the time"™ This mterpretation is consistent with the approach of the Committee in cases of
deportation or expulsion of ndividuals to other states where itis likely that they would face death penalty.
\ccording to the Committee, ifastate party deports a person i circumstances thatresultmareal risk that
his or her rights under the Covenant will be violated in another jurisdiction, ‘that State party itsell may be
m violation of the Covenant.™ This applies to cooperative deterrence activities which constitute the
primary cause of the implementation by partner states of exit controls and the interception of refugees and
migrants. 1Uis thanks 1o sponsoring state’s funding and assistance that controls or interceptions are
possible so that the link i the casual chainis established. Sponsoring states are undoubtedly aware of the
risk of extraterritorial violations of the rights of refugees that are a consequence of their actions.

The HRC has also required the fullillment ol this test concerning the positive obligations of slates 1o
prolect individuals from the activities undertaken by other states, international organizations, and
corporale enliies operating in their territory or subject to their jurisdiction but “having a direct and
reasonably foresecable impacton the right to life of individuals outside their l(‘rrilol"\."":"'I‘his provision has
been developed by the HHRC mosty with regard to extraterritorial actions of companies. In Yassin el al v.
Canada, the HHRC established the duty of states to ensure that the Covenant's rights “are not impaired by
extraterritorial activities conducted by enterprises under their juriS(|i('Ii()n.'("/' This approach was also
stated inits coneluding observations on the periodic reports ol'(lzum(l:l,“‘(}vl'lnzln) S0 and Korea” In sum,
states have the responsibility 1o protect individuals from acts alfecting their rights carried out by other
actors, ncluding other states, whether they take place extraterritorially or within the states™ territories but
having extraterritorial effects.

FFinally, we should note the reaction of states to this expansion ol [CCPR's spatial scope. Indeed, some
states have already opposed to this conceptin their comments to one of the provisional drafts of the GC.
\ustria suggested adherence 1o the case law of the ECHTR (authority and control through its agents
operating abroad), Norway contended thatitis the person who has to be within the power and or effective
controlol the state, but not the right to life, and the Netherlands suggested going back to the interpretation
ol the Committee in GC 31 The strongestopposition has come from France, which has been the only state
that has submitted comments after the final adoption of the GC. In its view, the defimition of
extraterritoriality is too vast, contrary Lo the terms and the spirit of the Covenant, and a source of legal

J <68
insecurity,”

Vohammad Vunafv. Romania, Communication 1339 20006, views adopled on 30 July 2000, 14.2
Ry Australia Communication No. 692 1996, views adopted on 28 July 197, 6.9,
G622,

i Yassin el al.v. Canada, CCPR Ci20 D 2285 2013, 6.3

5 Concluding observations on the sixth periodic reportof Canada, CCPRCCAN CO 6, 6.

Concluding observations on the sixth periodic report of Germany, CCPR C DEU CO 6,16.

Concluding observations on the fourth periodic reportof the Republic of Korea, CCPR € KOR CO 4,10.

8 Germany, Canada, and the USA also opposed Lo the wording of the General Comment draft. All the comments

submitted by the States are available here,
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(D) CONCLUSION

GC 36 has extended the spatial scope of the right 1o life bevond HRC's own prior jurisprudence. Itprovides
anew basis of jurisdiction— the “effect or impact on rights™ that is likely to be added to current legal
strategies 1o force EU slales” cooperative migration deterrence practices to comply with human rights
obligations. The ‘impact on rights approach” can fill gaps in the personal model of jurisdiction since itis
much more flexible than the exercise of ‘power or effective control over individuals. Under this new basis
of jurisdiction, the Covenant would be applicable to actions of states, whether within or outside their
territories, which have a‘directand reasonably foresecable impact on the right to life. This article has tried
lo address some legal questions concerning these terms, but further clarification from the Committee
would be desirable. In sum, this is still an emerging conceptin international law, but it could he a powerful
tool to restrict the current trend of states using international cooperation to contain migrant and refugec

movements,
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