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[bstract: The Stockholm Programme establishing the political priorities of the arca of freedom, security and justice for the
period 2010-2014 stated that the U should seek accession 1o the 151 Geneva Convention on the status of refugees and its 1967
Protocol. Inspite of the political difficulties that the materialization of this recommendation, repeated in 2011, would encounter,
this contribution analzes the legal implications of a hypothetical accession of the Union to the cornerstone of the international
regime on refugee protection, which simultancoushy constitute the core of the EU asvlum acquis by the directreference found
marl. 781 TFEU and art.i8 of the EU Charter of Fundamental Rights. For that purpose, this rescarch firstly concentrates on

analvzing the legal feasibility of the aceession, both under EU law —focusing on the competence question, looking at its

existence and also its nature with regard to Member States powers— and under international law —examining the terms of

the Geneva Convention to identify the need for its revision or adjustment— Secondly, the added value of the aceession is

assessed, particularly regarding the current and future role and place the Geneva Convention enjovs within the EU legal order.
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(\) INTRODUCTION

U primary law accords 1o the 19510 Geneva Convention relating (o the Status of Refugees' (hereinalter,
the "REY) a central place in the making and implementation of the common asvlum policy, siee art. 78
TFEU requires this poliey to ‘be m accordance with the Geneva Convention of 28 July 1951 and the
Protocol of 31 January 1967 relating to the status of refugees, and other relevant treaties”. The XU Charter
ol Fundamental Rights also ascertains, inart. 18, that “the right to asvlum shall be guaranteed with due
respect for the rules of the Geneva Convention of 28 July 1g3r and the Protocol of 31 January 1967 relating
lo the status of refugees and - accordance with the Treaty on European Union and the Treaty on the
FFunctioning of the Furopean Union’. Following this obligation.” secondary law acts on asvlum explicithy

reallirm that the RC constitutes the cornerstone of the Common European Asvlum System (CEAS)* and
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' UNTS S Noo2g5.00Ll180, sy
> Recalled in the five-year programmes for the AFSJ adopted by the European Council: Tampere Conclusions, 1516
October 1ggg. point i3 Hague Programme, OJ 2005 C 531, point 13: Stockholm Programme, OJ 2010 Cis 1, point G20, The
Strategic Guidelines for JITA (European Council Concelusions, 2627 June 2014) contain however no reference to the RC.

3 See,eg, relerence inrecital 4 of the preamble to Directive 2011 g5 EU of the European Parliament and of the Council

ol 13 December 201 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of
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lo that effect the ECJ has recalled, i several occasions, that EU asylum acquis must be interpreted in
conformity with the Convention.

In December 2009, the Stockholm Programme recalled the importance of a full and inclusive
application of the RC as a basis of the EU asvlum acquis, and clearly stated that ‘subject to a report from
the Commission on the legal and practical consequences, the Union should seek aceession to the Geneva
Convention and its 1967 Protocol> Two vears later, m October 2011, the Council adopted a declaration by
the EU on the occasion of the 6Go™ anniversary of the RC, in which it called, as it usually does, on all
countries that have notyet done so to accede to the RC and the New York Protocol and on those which
have made geographical limitations and other reservations 1o reconsider these.® That Declaration
additionally highlighted the advice included i the Stockholm Programme regarding EU's own accession
to the RC.

XU accession Lo the Geneva Convention mav encounter significant legal obslacles and come up
against important political difficulties, so important that this objective might be qualified as unfeasible,
unrealistic or utopian. However, the truth is that there is an mdication or recommendation to accede to
this international convention, which has been made by the European Council, composed by the Heads of
State and Government of the EU Member States, and the Couneil, entrusted with political decision-
making power in the Union. The political relevance of the institutions who authored the advice therefore
requires a legal analvsis on the feasibility of that accession. Ata time inwhich the EU is so enthusiastically
showingits commitment to strengthen the international refugee protection regime by its contribution and
adoption of the Global Compact on Refugees also demonstrating the increasing importance attached to
softlaw instruments in this global governance regime, it seems a good moment to revisit this topic and to
determine whether the Union could be directly hbound by the most relevant legallv-binding international
mstrament i this field. To that effect, this contribution will firsth concentrate on analysing the legal
[easibility of the accession, both under EU law —focusing on the competence question— and under
mternational law —examining the terms of the RC for this purpose— In-a second part, the added value
ol the accession, particularly regarding the currentand future role and place the RC enjovs within EU law,

will he assessed.

(B)  THELEGALFEASIBILITY OF THE EU ACCESSION TO THE REFUGEE CONVENTION

mternational protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content
ol the protection granted, OJ 2011 1337 .

@ See, among others, judgment ol 2 March 2010, Abdulla, joined Cases C-175 08, C-176 08, C-178 08 and C-179 08,
EL:C2010:05, paras. 51-33.

5 Point 621, p. 6. The Commission’s “\ction Plan Implementing the Stockholm Programme’ (CONI (2010)171,20.4.2010)
lixed 2013 as deadline for submitting this report, which, to our knowledge, has not beenadopted yet.

O JHA Council, ‘European Union Declaration on the Goth Anniversary of the 1951 Convention Relating (o the Status of
Refugees', 27-28 October 2011, p. 2.

7 Global Compact on Refugees, Report of UNHCR, Part 11\ 7312, alfirmed by the UNGA i its resolution of 17

December 2018,
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(1) Under EUlaw: the competence question

\nalvsing the feasibility of EU accession 1o the RCunder an EU law perspective must concentrate on the
essential legal question o competences. Having the general capacity (o conclude international
agreements, we should determine whether the EU enjovs a specific external competence 1o ratify this
Convention (a). In the affirmative, we will assess whether that competences is currently exclusive to the
Union and thus would allow it to replace its Member States as parties to the RC, or shared with the treaty-

making power of Member States (b).

(@ The existence of an I'U external competence on asvlum

\ccording to art. 21610 TFEU, the Union may conclude an international agreement when an explicit
external competence has been conferred upon it by the Treaties, or where the conclusion ol that
agreement is necessary o achieve one of the objectives for which the Union has been attributed a
corresponding mternal ('()|n|)(‘l(‘n('(\.N

The Lisbonreform added a new legal basis inart. 78.2 (@) TFEU, by which the European Parliament
and the Council shall adopt measures for a common European asvlum system comprising “partnership
and cooperation with third countries for the purpose of managing inflows of people applying for asylum
or subsidiary or temporary protection’. Some authors have interpreted this reference to cooperation with
third countries as an attribution to the EU of an explicit external competence onasylum.? However, inmy
view, arl. 782 TFEU specifically refers 1o an internal competence," from which we could deduce an
implied external competence, following the ECJ doctrine codified in-art. 2160 TFEU." Moreover, the
objective to be achieved by this legal basis is quite specific. Instead of a broad recognition of the external
dimension of the EU asvlum poliey, this provision aims at facilitating cooperation with third countries ‘in
order to manage mflows of people applving for international protection’and itwould therefore constitute

the adequate legal basis for an EU act regulating some form of extraterritorial management of asvlum

8 “The Union may conclude an agreement with one or more third countries or international organisations where the

Treaties so provide or where the conclusion of an agreement is necessarv in order lo achieve, within the framework of the
U nion’s policies, one of the objectives referred o in the Treaties, or is provided for ina legally binding Union actor is likely 1o
alfect common rules or alter their scope’(emphasis added). The third ground of attribution referred o in this provision appears
lo be an incorrect codification of ERTA case-law, which relates to the exclusivity and thus the nature of the EU external
compelences, and nol 1o their existence. For an in-depth analysis of the svstem ol distribution of external competences, see,
among others, P. Eeckoul, KU External Relations Law (and ed., Oxford University Press, 2012), al n-18. W e have analyzed
this system and its application 1o the migration domains in P. Gareia Andrade, "EU external competences in the field of
migration: how (o act externally when thinking internally’, 55 CMLR (2018), 137-200.

9 See, e, K Hailbronnerand D Thym, £ Immigration and Asylum Law. | Commentary (2nd ed. Beek Hart Nomos,
2010), al 1040.

I this sense, see GoDe Baere, The basies ol EU external relations law: An-overview of the posi-Lisbon conslitutional
framework for (|(\\(\|()|>ingl|w external dimension of 15U asy [um and migl';lli()n |m|i(') "in Maes, Foblets and De |’)|’l|}<'k(\|’ (eds.),
Lxternal Dimension of European Migration Law and Policy (Braylant, 2011), al 168,

" Itcould even be argued that the terms (\|11|>|())(‘(| marl.78.2 () TIFEU pointatan objective, which has been transformed

into an internal compelence,
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seekers.” This Proy ision cannol therelore be the basis [or an XU external compelence neither (\\|)|i('i|

1o accede to the RC.

nor implied

[Uis then necessary 1o determine whether we can infer from other Trealy provisions an implied
external competence enabling the Union Lo accede to the RC. For this purpose, a clarification on the aims
and scope of this international treaty s firsthy required. The RC, as the centrepiece of the international
legal framework of refugee protection, is a status and rights-based instrument.” It covers thus the
definition of refugee and the legal status of those who qualify as refugees. Sinee a person is a refugee the
moment she fulfills the refugee definition, refugee status being declaratory, asvlum seekers pertain to the
Convention categories of refugees ‘presentin the territory'or Tawfully present”” This means that the scope
ol the RC also extends to the rights and reception conditions granted to asvlum seckers.

Given the material scope of the Geneva Convention as an mstrument addressing the qualification to
be arefugee, the needs of protection seekers and thus secondary rights conforming the status of refugees,
the most correct legal basis in EU primary law for the EU aceession to the RC would be, in my view, to
derive an implied external competence from certain Trealy provisions on a common poliey on asylum,
more particularly art. 78.2 (a) and (I) TFEU. These provisions confer an internal competence to the Union
lo regulate “a uniform status ol asvlum for nationals of third countriesand the “standards concerning the
conditions for the reception of applicants for asylum’ respectively. Following the ECJ doctrine on implied
external competences codified in art. 216,10 TFEU, the existence of an implicit external competence in a
specific field requires that the conclusion of an international agreement by the Union facilitates the
achievement ol the objectives for which ithas been attributed an internal competence’. It could be easily
argued that acceding to the RC would facilitate the achievement by the EU of the objectives of these
mternal competences, which are “offering appropriate status to anv third-country national requiring
mternational protection and ensuring compliance with the principle of non-refoulement’, as stated in art.
781 TFEL.

[t seems important Lo note for this purpose that the RC does not contam procedural rules for
determimingwhois arefugee. This means that, although EU secondary law onasylum procedures must of
course be i compliance with the RC, most notably with the principle of non-refoulment, the scope of

applicationol the Conventionisnotrelated to the EU internal competence, enshrinedinart. 78.2 () TFEL,

= AsTeitgen-Colly indicates, this provision “‘confirms the persistent confusion between the requirements ofasylum, which
concern prolection, and the requirements ol management ol migration flows, which concern their control and management’:
C.Tietgen-Colly, “The Furopean Union and avlum: an illusion of protection’, 43 CHLI (2000) 1303-1566, at 1311,

5 Introductory Note by the UNHCR 1o the Geneva Convention, 2010, . 3,

o RCrights pertaining to refugees lawfully staying'are accessible only 1o refugees 1o who asylum has been granted in the
FU: ETsourdi, EU Reception Conditions: A Dignilied Standard of Living for Asylum Seekers? in V. Chetail, P. De Braveker
and I Maiani (eds.), fteforming the Common Furopean Asvlum Svstem. The New European Refugee Law (Brill NijholT,
Leiden, 2016), al 271.

5 Judgments of 31 March igz1, 22 70, Commission . Council (ERTA), EU:Cagziz32, para16: 14 July 1976, joined cases 3, 4
&6 76, kramer, EU:Ciig76:117, paras. 20 and 30: Opinion 1 76, Laving-up Fund, EU:Ciig77:63, para 3. See Gareia Andrade,

supran. 8, al 161-162.
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(o establish ‘common procedures for the granting and withdrawing of uniform asvlum or subsidiary
protection slatus'.

Finally, it could be adequate to make a comparison with the EU accession 1o the European
Convention for the Protection of Human Rights and Fundamental Freedoms (hereialter, the ECHR,
[or which an explicitand specific external competence has been provided inart. 6.2 TEL U This conferral
has been operated by the Lisbon reform i response (o the ECJ stating, in Opinion 2 ¢4, that the
Community was not competentto accede to the ECHR, as itlacked the power to legislate on human rights
or to conclude international conventions in this field.7 It could indeed be argued that, in the absence of an
explicit provision similar to art. 6.2 TEU, the EU would not be allowed to accede to the RCin the current
state of EU primary law, as this Convention is clearly an instrument of human rights protection. The
situation would not be however the same. Contrary (o a lack of a general normative competence (o enacl
rules on the protection of human |'ig|lls,'“ the Unionis competent to establish a common poliey onasylum
according to arl. 78 TFEU, and more particularly to legislate on the status of asylum, including thus the

(|l|:\|il’i<'ali(>n for being a |'(‘l'l|g(‘(‘ and the content of rights associated to it

(h)  The nature of U external compelences on asylum

Oncewe have affirmed (o the existence of an implied external competence, deduced from art. 78.2 (a) and
(O TFEL, which would allow the Union to accede to the RC, it is necessary o examine the nature of that
compelence and thus whether this power should be qualified as exclusive or shared with Member States.

\rl. 4.2 () TFEU qualifies the AFSJ as a field of shared competence, therefore excluding an a priori
exclusive external competence of the EU on-asvlum.” Nonetheless, does the Union enjoy an exclusive
external competence based on the principle of pre-emption and grounded on preventing the alfectation
ol existing EU common rules onasvlum? Indeed, ERT A exclusivity, codifiedimart. 3.2 TFEU* is founded
on the principle that, where common rules have been adopted by the Union, Member States no longer
have the power (o undertake international obligations which may affect the uniform application of those
common rules, having thus the Union the exclusive competence 1o assume those international

commilments,

' “The Union shallaccede to the European Convention for the Protection of Human Rights and Fundamental Freedoms.
Such aceession shall notalfect the Union’s competences as defined in the Treaties”.

7 Opinion ol 28 March 1996, 2 g4, EU:Cagg6aqo, para. 27:°No Trealy provision confers on the Communily institutions
any general power o enactrules onhuman rights or to conclude international conventions i this field”. The flexibility clause of
arl. 352 TFEU was also ruled out by the Courl (paras. 32-36).

N AL G TEU recalls twice thatneither the EU Charter of Fundamental Rights nor the future EU aceession to the ECHR
would extend or alfect the Union's compelences as defined in the Trealies.

W The Union has a priori exclusive competences in the poliey fields listed mart. 310 TFEL.

> To codily the complex case-law of the ECJ on external competences, arl. 3.2 TFEU slates that the Union shall he
exclusively competent to conclude an international agreement ‘when its conclusion is provided for in a legislative act of the
Unionoris necessary 1o enable the Union (o exercise its internal compelence, or i so far as its conclusion may alfect common
rules oralter theirscope”. The third scenario enshrines ERT A exclusivity. However, the firstone is rather anindication ol ERTA
exclusivity, while the second refers to the ECJ doctrine of Opinion 1 76, based onthe indispensable character of the EU external
compelence 1o achieve the objectives of one ol its internal competences. For a detailed analysis, see Garefa Andrade, supra n.
8. at165 elseq.
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\s the Court required inits Opinion 1 o3, this finding derives from a ‘comprehensive and detailed
analvsis'of the relationship between the potential envisaged agreement and existing Union rules in that
ficld, first comparing the arcas covered by both tvpes of rules, without it being necessary that they
comeide |.ll||‘\.22 On the contrary, itis sulficient that the area‘is already covered to alarge extent by (Union)
rules’ The Court also highlighted that determining whether the EU enjovs an ERT\ competence 1o
conclude an mternational agreement must take into account not only the scope of the rules, but also their
nature and contentin order to ensure that the agreementis not able to undermine the uniformapplication
ol EU secondary law.*" In that regard, ‘the fact that both the Community rules and the international
agreement lay down mimimum standards may justify the conclusion that the Community rules are not
alfected, evenif the Community rules and the provisions of the agreement cover the same area’™

When analyvsing the level of harmonization achieved by Directive 201 g5, the “Qualification
Directive’(heremalter (\)l)).z(" and Directive 2013 33, the 'H(\('(\pli(m Conditions Directive’(hereimalter
RCD).7 we have (o firstly take a look back 1o the requirements established in EU primary law for the
adoption ol the instruments of the first phase of the asvlum legislation package. Arl. 63 TEC requested that
all asylum measures (o be adopted by EU institutions were (o sel minimum sleln(|z1|'(|s',2“('nj()ininglh(‘ U
legislature to leave sufficient margin of diseretion 1o Member States in order to adopt more favourable
standards. This requirement, as can be observed in Directive 2004 83 and Directive 2003 9.3 which
relerred to ‘mimmum standards'even in their titles, ‘indeed compromised the harmonization process from
its meeption’and “paved the way for a race to the bottom’harmonization”® In addition to the principle of
‘minimum slandards’, the resulting directives were full of references to national law, optional clauses,

exemptions, ambieuities, contradictions and other ‘Toophole techniques’® The need for legislative reform
I 8 | I 8

21

Opinion 103, Lugano Convention, 12U:C:2006:81, para. 133,
= fbid, paras. 124125

5 Ihid, para 26, Opinion 2 g ILO, LU :Caggzao6, paras. 24 25 Case C-467 98, Open Skies, FU:Ci2002:623, para 82. This
broad interpretation of the ERTA principle was conlirmed in Case C-n/ 12, Commission v. Council (Broadcasting Rights).,
U :Ce2o14:2151, Opinion 113, Hague Convention, paras. 7273 Opinion 315, Varrakesh Treaty, FU:C:2o17:014, para 107, and
Opinion 2 13, LU -Singapore T para18i.

i Opinion 1t o3, para. 120,
5 fbid, para. 12y,

6 See nole 3 supra.

7 Directive 2013 33 EU of the Furopean Parliament and ol the Council ol 26 June 2013 laving down standards for the
receplion ol applicants lor international protection, OJ L 180, 2¢.6.2013, p. 0.

28 Exceptfor the rules on the allocation of |’(\5|>()|lsi|)i|il) among Mlember Stales lo examining an ilS)IlIIll request (art. 631
(a) TEC).

2 Council Direetive 2004 83 EC ol 2g \pril 2004 on minimum standards for the qualification and status of third country
nationals or slaleless persons as refugees or as persons who otherwise need international protection and the content of the
protection granted, OJ 1304, 30.0.204, p. 12.

3 Council Directive 2003 g EC ol 27 January 2003 laving down minimum standards for the reception of asylum seckers,
OJ L31,6.2.2003, p.18.

# N Chetail, The Common European Asvlum System: Bric-a-brac or System?, in V. Chetail, P. De Bruyeker and 1.
Maiani (eds.), fteforming the Common European Asvlum Svstem. The New Luropean Refugee Law (Brill \ijlml'l', Leiden,
2010), al 12.

ke | (‘Ilg(‘ll-( A)”l\,.S’L[/)I'([ n. 12, al I“)I2-I.‘)I:’).
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ol existing secondary law norms on asylum was clearly indispensable® The adoption of the second phase
ol asvlum instruments has beneflitted from certain reforms operated by the Lisbon Trealy regarding the
asvlum competences of the EU: mostimportantly, the explicit and legally-binding objective of ereating a
‘common Furopean asvlum svstem’m art. 78(2) TEEU ¥ the extension of the ordiary legislative procedure
(o this field; and the suppression of the ‘minimum standardsrequirement for EU legislation on asylum.®
Under this new constitutional framework, the Furopean Parliament and the Council adopted Directive
2011 g5 and Directive 2013 33, in which some positive improvements can be acknowledged, representing
quite a noticeable progress compared o previous legislation. However, the legislative reform has heen
quite modest and consisting in a reformulation and consolidation of the existing acquis rather than a real
reform Exen il Directives 2011 g5 and 2013 33 advance in eslablishing common provisions, extending
thus the level of harmonization” the QD and the RCD still allow Member States to adopt or retain more
[avourable standards in national |(‘gis|zlli()n3"x, i so far as those standards are compatible with these
Directives® Consequently, although the requirement for minimum standards in-asvlum legislation of
former arl. 63 ECT has been suppressed by the Lisbon reform, its effects are stillvisible in EU secondary
law.™ Morcover, certain provisions of the QD and the RCD still contain optional clauses and leave margin
ol discretion to Member States.

Nole 1o this effect that the ‘minimum standards'characteristic of Union rules must be shared by the

rules of the envisaged agreement for the purpose of excluding alfectation in the sense of the ERTA

B See the assessment by the Commission of these first phase legislative instruments of the CEAS incits “Poliey Plan on
\sylum: An Integrated Approach to Protection Aceross the U COM (2008) 360, 17 June 2008,

31 Emphasis added.

3 ArL 78 (2) TFULE refers 1o ‘uniform’status ol asylum and subsidiary protection, to a ‘common’system ol temporary
protection and to ‘common’procedures for the granting and withdrawing ol asvlum or subsidiary protection slatus. The
standards ('()n('vrning |'<‘(‘(*|)Ii(m conditions for (‘lh.\llllll or hl||)si(|i;||‘) |)|'()l(\1'li<)n :l|)|)|i('anls were nol however (|u;\|i|'iw| (si|11|)|)
standards)), butindeed the adjective ‘mimimal'was suppressed in that regard too.

30 Chetail, supra n. i at 27.

7 Tsourdi claims that the level of harmonization in Directive 2013 33 is higher than that of Directive 2003 . but still
conlains exceplional clauses, vague notions allowing for Member States discretion and internal contradictions: Tsourdi, supra
.14, al o, For similarviews on the QD see T Battjes, Piccemeal Engineering: The Recast ol the Rules on Qualification for
International Protection’, in V. Chetail, P.De Bruveker and F. Maiani (eds.), Reforming the Common Furopean \svlum System.
The New Luropean Refugee Law (Brill NijholT, Leiden, 2016) 197-239, and S, Peers, N Moreno Lax, M. Garlick and . Guild,
‘Qualification: Refugee Status and Subsidiary Protection’, in S, Peers et al, KU Immigration and \svlum Law (Text and
Commentary): Second Revised Edition. N olume 3: EU Asvlum Law (Brill NihjolT, 2013) 65-210.

3 Secart. 30l the QD and art. 4 of the RCD.

3 As explicithy stated in the above-mentioned provisions. See judgment of g November 2010, 3 and D, C-57 o9 and C-
101 0g, EL:C2010:661, para. 1, in which the Court interpreted art. 3 QD in the sense that the power to adoplor retain more
lavourable national provisions must not oxerlook the need to maintain the eredibility of the protection system provided for in
the Directive in accordance with the RC.TCmust be recalled that art. 63, penultimate paragraph, TEC required the national
provisions that Member States could maintain or introduce 1o be “compatible with this Treaty and with international
agreements’. On his question, see the arguments in T Batjes, LFuropean Asvlum Law and International Law (Martinus
\ijlml'l'I)ul)lislu\rs. 2000), al 202-203, and S, Peers, LU Justice and Home Affairs Law. V olume 1: EU Immigration and sylum
Law (41h ed., Oxford U ni\(‘l'sil} Press, 2010), al 242.

“Itis true that the objective of establishing a ‘common Luropean asvlum systen'and the suppression of the requirement
for mimimuam standards i asylum legislation “supports extensive legislative activities and argues for arestrictive reading of the

clauses on national deviations that compromise uniformitys K. Hailbronner and D. Thym, supra n. g, at 1,
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doctrine™ Sinee art. 5 of the RC allows its Parties 1o grant additional rights and henelits 1o r(‘l'ug('os, we
may mterpret that the ‘envisaged agreementalso leaves a margin ol discretion to KU Member States,™

confirming thus the exclusion of an ERT \ exclusivily.

\ further step in the analysis is however necessary, as the Courtalso required inits ERT A doctrine to
take mto account ‘not only the current state of (Union) law i the area in question but also its future
development, msofar as that is foresecable at the time of that analyvsis'® This means we will have (o take
mto account the proposal to replace the QD with a regulation," and the proposal to amend the RCD.®
both adopted by the Commission inJuly 2016 as partof the third phase of harmonization of the U asvlum
acquis. This eriterion on the “future and foreseeable developments'of Union law should however, inmy
view, be interpreted cautioushy inorder 1o balance the objective of protecting the uniformity of “future’EL
law with Member States'maction in the international |)|;1|1(‘./‘(3 The impasse in the negotiations on the
reform of the EU asvlum acquis —especially concerning the Dublin: Regulation and the Asvlum
Procedures Regulation proposals which are also part of the package—seems o reinforcee this caution.

Finally, even if we could affirm to the exhaustive harmonization of Union rules in these fields,” U
Member States retain the sovereign power to examine an asvlum request and the power to grant asylum
mapplication of EU common rules. On the latter power, Ido not think howeveritaffects the determination
ol the nature of the Union external competence to adhere to the RC, as the Convention only endorses upon
Slales Parties an obligation of non-refoulment, and not a right to asvlum or duty on the part of States 1o
admit l'(‘['ll;_govs./'S The territorial power of States to grantasvlum — albeitno longer diseretionary under U

[aw® - would not therefore be an obstacle to a future KU exclusive external compelence (o adhere to the

A
1

Il only Union rules are minimal, the conclusion of the agreement by Member States would prevent the EU from

2
enhancing internal harmonization in the futare i a stricter way than the rules of the agreement: Opinion 2 g1, para.i8; Opinion
1 03, paras. 123-127; Broadcasting Rights, para .

© Although the original purpose of art. 5 RC was (o saleguard the privileges of particular refugee classes existing at the
time of the entry into force of the Convention, its terms are 1o be interpreted as an ‘encouragement Lo Slales (o legislate
domestically bevond the standards of the Refugee Convention and, particularly, inits insistence that state parties continue lo
accord refugees all advantages that acerue to them by virtue ol other international agreements’s J. C. Hathawav, The ights of
Refugees under International Law (Cambridge U ni\(\rsil) Press, 2003), al 108-104).

B Opinion 1 o3, para. 120.

i Proposal for a Regulation of the Euaropean Parliament and of the Council on standards for the qualification of third-
country nationals or staleless persons as beneliciaries ol international protection, for a uniform status for refugees or for
persons eligible for subsidiary protection and for the content of the protection granted and amending Council Directive
200310 EC ol 23 November 2003 concerning the slatus ()|'l|1i|‘<|-('()unl|‘) nationals who are long-term residents, COM (2016)
466, 13 July 2010,

i Proposal for a Directive of the FEuropean Parliament and of the Council laving down standards for the reception of
applicants for international protection (recast), COM (2016) 465,13 ,ll||) 2010.
Fora conerete example, see Case C-6613, Green Network, EU:Ci2014:2399, paras. 6364,
7 Forthisview, see Hailbronner and Thym, supra n. ¢, at 1040.
\mong abundant literature, see Hathaway, supra n. 42, al 300-301: G.S. Goodwin-Gill and J. Me Ndam, The Refugee in
International Law (3rd od. Oxlford University Press, 2007) al 362 M-T. Gil-Bazo, “Asvlum as a General Principle of
International Law’, 270) International Journal of Refugee Law (2013) 3-28, al o).

© According o Gil-Bazo, the QD constitutes the first legally binding instrument of supranational character in Europe that

imposes an obligation on states to grant asylum to persons who qualify as refugees: VMLZT. Gil Bazo, "Refugee status, subsidiary
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RC Nevertheless, on the former power, EU primary law still indicates that the examination of an asylum
application pertains (o the responsibility of Member States” and this power is indeed covered by the RC.
Consequenthy, il the level of harmonization of Union rules on asylum mereases up to the point of making
possible 1o qualily these as ‘common rules’, the Union would not be able to replace Member States as
parties to the RC.

Incase of accession, Member States would continue to be parties to the Convention in theirown right.
\ declaration of competences would be nevertheless required to the Union i order (o clarify 1o other
parties Lo the RC the distribution of competences with regard 1o its Member States, and thus make the
delimitation of international responsibility clearer. This conclusion means that the RC would have the
status of a mixed agreement within the EU legal order, the implications of which will he considered in
section C helow.

In case political will favoured accession, itwould be highly recommended to seek an opmion from the
FCJ underits consultative competence enshrined inart. 280 THFEU, i order to ensure the compatibility
ol the accessionwith EU law 7 1 priori, the U acquis on asylum should be compliantwith the RC, as this
is an explicit requirement of primary law. In that regard, apart from the contradictions or cases in which
U legislation may be at odds with the RC a potof conflict to arise could be Protocol 24 onasylum for
nationals of Member States of the European Union (the so-called *\znar Protocol’). This Protocol to the
U Treaties is considered to be in contradiction to the RC, and more particularl to art. v and 35 simee
being national of a Member State cannot be assimilated (o any of the exclusion clauses foreseen in the

former and the latter forbids diserimination on the basis of |'<‘|'l|g<‘(‘s'<'(>unlr\ of origin.” Some legal

protection, and the right 1o be granted asylum under EClaw’, UNHCR, New ssues in lefugee, Rescarch Paper no. 136, 1-30.

To this effect, see arl. 13 of Directive 2011 g5, which binds Member States to grant refugee status to third-country nationals or

slaleless persons who qualily as refugees in accordance with chapters I and H1 ol the Directive: Gil-Bazo; Teiteen-Colly, supra
| | 2 | 8

n. 12, al 1339. On the obligation under art. 24 of the QD 1o issue a residence permit leading o a subjective claim of territorial

protection,see S, Peers, V. Moreno Lax, M. Garlick and . Guild, supra n.37. al n6.

1t could also be argued that the regulation on issues such as education, freedom of religion, freedom ol association,
regime of property rights or housing remains in the hands of Member States: see P De Braveker el al, Setting up a Common
Luropean Asvlum System, Luropean Parliament Study (2010), PE 425,622, al 439. However, both the RC and the QD require
Member States to grant similar rights Lo nationals or to other third-country nationals in these fields, excluding thus the
imolementof their power to regulate these material fields.

FoArL 782 (e) TFEU refers to the “eriteria and mechanisms for determining which Wember State is responsible for
considering an application for asylum or subsidiary protection’. Emphasis added,

7\ possible argument against accession from a EU perspective would lie ina comparison to the EU accession Lo the
ECHR, to which the ECJ objected because ol the substantial change that ECHIR accession would entail in the EU as a
consequence of the supervision by the Strashourg Court and the integration of ECHR provisions into the EU legal order

g & &
(Opinion 2 g7, para. 34). The factthat accession Lo the RC does not entail entering into another institutional svstem and that RC

gument lo conlront:

provisions are already integrated to alarge extentinto EU law, there would not be a“substantial change’ar
Battjes, supra n. 39, atnote 61, p.i27.

B See Baltjes, supra n. 37 and n.30:S. Peers, V. Moreno Lax, M. Garlick and F. Guild, supra n. 57.

5 Art 421 RC forbids reservations to both articles.

B See, among others, I Julien-Lalerriere, “La compatibilité de la politique dasile de T'Union européenne avec la
Convention de Geneve du 28 juillet 131 relative au Statat des Réfugiés’, in V. Chetail (dir), La Convention de Geneve du 28
Juillet 151 relative au Statut des 1éfugics. 50 ans apres: bilan el perspectives (Bravlant, Bruxelles, 2001), at 26:2-26/4;J. Me Adam,

Regionalising International Refugee Law i the Earopean Union: Democratic Revision or Revisionist Democeracy?', 18
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scholars however argue that the cases contemplated in the Aznar Protocol, albeit containing a
presumptlion for asylum requests by EU citizens to be manifestly anfounded, might be interpreted as not
Impairing access o examination IH'()('(‘(IIII'(‘S."’“ Notwithstanding, this incompatibility or contradiction
already applies to EU Member States'commitments towards the RC, given that the Aznar Protocol has
primary law value. Onits impact on the accession issue, it has been argued that the ECJ could precisely
find this meompatibility as an argument to deliver a negative opimion under art. 2181 TFEU or the reason
[or third countries'opposition to EU accession, which could raise the need to look up for adjustments of

XU primary law in this regard 57

(2) Underimternational law

Once the competence question under EU Taw has been clarified, itis time (o address the feasibility of an
XU accession to the RCunder international law inorder to determine whether there would e any obstacle
lo that aceession from the perspective of the Convention itsell and how to overcome it.

Firstly, the RC does notallow, at present, the aceession by an international organisation. \rt. 3.3 RC
states that the Conventionis only open o “all States Members of the United Nations, and also on behall of
any olher State invited 1o attend the Conference of Plenipotentiaries on the Status ol Refugees and
Stateless Persons or to which an mvitation to sign will have been addressed by the General Assembly 5
The same applies to the 1967 Protocol? This means thata hypothetical EU accession 1o be realized would
require amending these provisions, as itwas done analogoush when adjusting the ECHR for allowing the
accession by the EU o

\lso, arl.38 RC confers settlement ol disputes (o the competence of the International Courtof Justice,
a jurisdiction before which the EU does not enjoy aus standi, neither 1o its conlentious nor o ils
consultative ('()lnpvl(‘m'v.‘“ Other States parties to the RCmight be precisely interested on thatadvantage
of EU accession morder to be able to initiate proceedings inwhich the Union takes part. However, suffice
to note i this regard that the 1CJ has not received 1o date any action related to the interpretation or

application of the RC.

FOW Lawltw (2007). Sec also the eriticismraised by UNHCRin O NHCHs Position on the Proposal of the Furopean Council
concerning the Treatment of \svlum A\pplications from Cilizens of Furopean Union Member Stales, 1 January 197, available
athups: www.relworld.org docid gacGhaidab.himl

O See, e, Battjes, supra n. 30g: or Go Noll, Negotiating A\syvlum. The XU Nequis, Extraterritorial Protection and the
Common Warket of Deflection (Martinus Nijholl, 2000), al 536-357.

7 P.De Bruveker et al supra n. 50, al 444

M Art 392 RC o which areference is made inart. 393 RC.

9 Arl N ol the 1967 Protocol also provides that aceession is open to all States Parties to the RC, any other UN Member
State,any member ofany ol the specialized agencies or towhich aninvitation (o accede may have been addressed by the UNGA

b0 See Protocol no. 14 1o the ECHR (13 May 2004), which, in addition to amending the control svslem ol the Convention,
serted asecond paragraph inart. 50 stating that ‘the Furopean Union may accede to this Convention”,

o According lo arl. 4.0 of the Statute of the International Court of Justice, ‘only states may be parties in cases before the
Courl’,while art. Gz inrelation to art. g6 of the UN Charter allows the General Assembly, the Security Council or to other UN

organs or specialized agencies authorized by the General Assembly 1o requestan advisory opinion of the 1CJ.
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IFrom an institutional perspective, the EU would he bound, in case ol accession, (o cooperate with
UNHCR onits duties, especially that of supervising the application of the RC, in accordance to art. 35 RC.
This ('()()|)(\|‘zlli()n is already |)|(‘l(‘(‘ between the EU and UNHCR,” but the latter's influence might
merease. Nevertheless, current rules would not allow the Union to become part of the Executive
Committee of the UNHCR which is in charge of advising the High Commissioner in the exercise of her
[unctions, reviewing funds and programmes and authorizing the High Comnussioner I();1|)|)(\11| [or funds,
as well as approve budget targets. Although the Committee does not have law-making competence, its
conclusions are indicative of the consent of state parties to the GC. Aecording to the UNHCR Statute, the
Commillee 1s ('()|n|)()>'(‘(| nf‘|‘(‘|)|‘(‘5(‘nlali\(\s‘ ol Stales Members and States non-members of the Uniled
Nations', who are 1o be selected by the Economie and Social Council ‘on the widest possible geographical
basis from those States with a demonstrated interest i, and devotion to, the solution of the refugee
|)|'<)|)|(‘|11'.(;:‘ \ revision of the UNHCR Statute or the revision of the Comvention itself could arrange for 12U
participation in that bodl S Currenth the EU has observer status on the ExCom, without right to vole or
lo oppose prevailing consensus on decisions 1o be adopted by the Committee. 1ts full status would imply
the need for coordination with Member Slzll(‘s'p()sili()ns, as the RC would <'()|'|'(\s‘|)()n(| (o a hield of jomt
compelences, I EU status i the Executive Committee could not he altered, the Union would be able to
adopt a decision based on arl. 218.9 TFEU determining its position regarding a specific decision of the
Commillee, |>()sili()n that Member States would have to |)|‘(‘5(‘|1l.“-"

The possibility and procedure to revise the RCis provided for in art. 435 RC, according to which “any
Contracting State may request revision of this Convention at any time by notification addressed to the
Seeretarv-General of the United Nations”. A recommendation of the UNGA s I'(‘(Illil'(‘(l |'(';_>;zu'(|ing the
steps lo be taken following that |'(‘(|l|(\s'l.("(" (:()I]S(‘(|ll(‘ll||\.(‘l FevVIsion |>|'(w('(|u|'(' of the RC aimed al a||(>\\ing
for EU accession could indeed be opened by anv EU Member State and could merely imply the
introduction of a g(‘n(‘ri(' reference to mternational organisations or a 5|>('('i|"|(' reference to the EU inart.
30 RC. However, areformof the Convention nlighl not be ‘commendable because thereis arisk to reopen

a debate about its substance which could at the end be undermined’ 7 For this reason and because the

b2 Declaration 17 1o the Treaty of Amsterdam stated that consultations should be established with UNHCR and other

iternational organisations in relation o asylum poliey matters. UNTHCR has a bureaain Brussels in charge of developing this
cooperation relationship with EU institutions and aimed at influencing negotiations ol EU poliey and legislative proposals (see
recentrecommendations and comments inhttps: www.unher.org working-with-the-curopean-institutions.hitml). In favour of
reinforcing its role in the EU, see . Guild and N Moreno Lax, Current challenges for international refugee law, with a focus
on LU policies and U co-operation with the U NTCI, Stady, Earopean Parliament, PLE 433701 December 2013 Onils
relationship with the ECJ, the latter's ftules of Procedure do notallow for new third party interventions ina preliminary ruling,
butonly for those whichwere already parties 1o the national proceeding, Foran assessment ol the UNHCR intervention belore
the ECJ, see M. Garlick, “International Protection in Court: The Asylum Jurisprudence of the Court of Justice of the U and
UNHCR, 37 ftefugee Survey Quarterly (2013) 107-130.

% Arl 4, Statute of the Office of the UNHCR, General Assembly Resolution 428 (V) of 11 December 1g30.

0 Onits possitive effects, see PoDe Bruveker el al, supra n. 50, al 445,
5 See judgment of 7 October 2014, OIV, C-399 12, EU:Ci2014:2258.
06 ApL. 452 RC.

7 P.De Braveker e al. supran. 50, at 59. On the reform of the RC, see, e.g, “The Refugees Convention: why not serap it

Summary of discussion at the International Law Programme Discussion Group at Chatham House, October 2003,
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amendment process would be cumbersome, slow and not ikelv to be completed with success, adapting
the RC for EU accession could be sohed by dralting a protocol to the Geneva Convention simply for this
purpose, as the one used to arrange for the accession of the EU 1o the ECHR as indicated above. This
alternative would leave the textol the Convention intact, only focusing in the admission of the EU and thus
preventing the opening of the Pandora hox.™

FFinally, attention should also be paid to the reservations the EU mav make to the Convention at the
time of accession,” and particularly to the preservation of Member Statesreservations to the RC As it
has been suggested, a svstematic examination of Member States'reservations should be done inorder to
ensure compalibility between the scope ol national and EU commitments to the RC under this joint
compelence, and (o cheek maintenance of these reservations in- case ol jurisdiction retained by the
Member States.”

\lthough some legal adjustments are of course needed, especially at the international level, we may
conclude to the legal feasibility of the EU acceding 1o the Geneva Convention. The next necessary
question to addressis whether a hypothetical aceession would provide for real added value both within the

U legal order and with regard to international law.

(C) ADDEDNALUEOF THE EU ACCESSION: ROLEAND PLACEOF THE REFUGEE CONVENTION WITHIN ELU
LAW

\srecalledin the introduction above, the RC occupies acentral place in the designing and implementation
ol the common policy on asvlum by virtue of the explicit reference made by EU primary law (o the
Comvention itsell7 Firstly, it was the Maastricht Treaty which requested asvlum and other JITA matters
to ‘be dealt m compliancewith the RC under the intergovernmental form ol cooperation of the third
pillar7 later, the Amsterdam Treaty attributed to the EC the competence to adoptmeasures on asylum ‘in
accordance with the Geneva Convention of 28 July 1931 and the Protocol of 31 January 196777 and finally
the Lisbon reform recalled this obligation of compliance for the ‘common poliey on asylum, subsidiary

|)|'nl<'('li()n and lemporary |>|'()l(\('li()n’.7-"'|‘|lis (\\|)|i('i| ()|»|igzllinn to build a common |)(>|i('\ that respects the

P De Bruveker et al, supran. 30, al 437. Hailbronner and Thyim also refer to the option of aunilateral declaration by the

U to commititsell I'(n'lnzlll) on the international plane 1o adhere (o the Geneva Convention (Hailbronner and Thyi, supra n.
0, al 1040.

% According lo art. 421 RC,“at the time of signature, ratification or accession, any Slale may make reservations Lo articles
ol the Convention other than to articles 1,3, 4, 16(1), 33, 36-46 inclusive’.

7 Most probably, Member States would insist on this preservation, as they have done regarding the U aceession (o the
ECHR See arl.2 of Protocol no. 8 o the EU Treaties relating lo art. 6.2 TEL.
i

7

P. De Bruveker et al, supran. 50, al 43.

)

LU Treaties exclusively refer to two international treaties: the RC and the ECHR.
3 ArL R, Treatly of Maastricht (1gg2).

7
1

\rl.73 K Treaty of Amsterdam (19g7). This reference was only inserted inart. 631 TEC, and not regarding art. 632 TEC
on the legal bases on temporary protection and balancing ol efforts. On the implications of this limitation, see Battjes, supra n.
30, al 103-107.

7 ArL 63, Treaty ol Lisbon (2007). This reference, now inarl. 7810 TFEU, ends with the limitation mentioned above, as

the whole common poliey onasvlum must be in accordance with the RC and the 1967 Protocol.
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RC clearly tarns the Convention into a‘central pomt ol reference for the EU asvlum zu*quis'?r’ aswell as a
‘directstandard of decision’7 The fundamental role of the RCin the EU legal order would he even superior
to thatof the ECHR, whichis formally rather asource of legal knowledge for identifving general principles
ol EU law according to arl. 6 TEU. In opposition, the RC becomes a source of law by virtue of primary
(Union) law references to il',7“<)|1|), ol course, in the contextol EU asvlum law.

The essential role of the RC as constituting the cornerstone of the international legal regime for the
prolection ol refugees is replicated in the EU legal order as erecting itsell as the core of the EU asvlum
acquis. This can formally be observedin secondary legislation, which contain direct references to the RC?
[tis true that EU legislation might make multiple references to international instruments that the EU act
i question must respect or conform with. Indeed, the obligations of Member States (o respect their
mternational commitments make necessary that EU legislation abide by those international treaties to
which they are parties; otherwise, they would be placed under serious dilemmas on how to conform
simultancoushy to contradicting or meompatible obligations imposed by EU law, on the one hand, and
international law, on the other. In those other cases however, the masters of the Treaties have not felt the
need to include an explicitreferral in EU primary law, as itis the case ol arl. 78 TFEL.

IFwe attempt to clarify the legal status the RC has at present in the EU legal order, it must be
ascertamed that all EU Member States are parties to the Convention. However, this does not mean that
the Union has replaced or substitute for the Member States within the meaning of the succession eriteria
enshrined i ECJ case-law. ™ \ccording to the Courl's doctrine,™ these criteria are the Member
States'willingness to bind the EU 1o the international treaty and the aceeplance of the EU by the other
parties to the treaty. Whilst no mdication can be found regarding the latter eriterion, the willingness of
Member States to bind the EU under the RC might be clear i light of the terms of art. 78 TFEL.
N\evertheless, a complete transfer of powers to the EU regarding the scope of the RC has not been
malerialized, particularlh in relation 1o the exammation ol asvlum requests and thus the power 1o

¢

|'('('ngnix(‘z1 person as a |'('|'l|5_l,'(‘(\,\'2 which shows how Member States are not willing to have the EU taking

over their full responsibilities under international law in ths field.

7 Hailbronner and Thym, supra n. g, at 1046.

7 R Uerpmann, “International Law as an Element ol European Constitutional Law: International Supplementary
Constitutions’, in \. N on Bogdandy, Kuropean integration: the new German scholarship, Jean Monnet Working Paper g o3
(2003), al 41.

™ Ihid

7 To putonly the QD as an example, it contains explicitreferences 1o the RCinrecitals 3, 4,14, 22, 23, 24, 2g and 33 0 the
preamble and i arl. 2, 5, 9. 12,14, 20 and 23, The Directive specifically states that “standards for the definition and content of
refugee status should be laid down to guide the competent national bodies of Member States in the application of the Geneva
Convention'(recital 23, preamble).

oI this sense, see Hailbronner and Thyim, supra n. g, at 1046; Battjes, supran. 39, at 79-80; P. De Brayeker etal, supran.
30 P- 435

8 See Judgments of 12 December g7z, International Fruit Company and others, joined cases 21 7210 24 72, EU:Cag72:m3,
paras. 14-18; ol 3 June 2008, Intertanko and others, C-308 06, EU:Ci2008:312, paras. 42-4g: and ol 22 Oclober 2000, Bogiatzi, C-
301 08, EL:C2000:64¢), paras. 24-33.

2 I this sense, see Battjes, supran. 30, al 8o.
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\lthough the EU is not therefore bound by the RC under international law for not being a party itsell
o the Convention,™ and since a succession 1o its Member Slates'obligations under it cannot be
ascertained either, the EU has however committed itself to respect the Convention under EU law. This
cerlainly prevents a mismateh between the obligations of Member States under Union law and public
international law, the EU legislature being obliged 1o adopt secondary law measures in conformity with
the RC and the ECJ being bound to respect the Convention m the mterpretation of the EU asvlum
zu‘quis.w' In case of conflict between Union rules and the RC, precedence is to be given to the latter, which
means that EU secondary legislation can be annulled for breaching the RCinviolation of art. 781 TFEU

\EEU Member States have ratified the RC before the Treaty of Amsterdam of 197 transferred
powers 1o the EU on asvlum, or before their accession 1o the EU, and thus the RC benefit from the
prolection ofart. 351 TIEL 55 The non-alfectation of the rights and obligations arising for Member States
[rom these prior agreements that arl. 351 TFEU ensures would cover the RCH Nolwithstanding, the role
of the RC i the EU legal order and the protection granted to it could be said to be much stronger through
the referralmade inarl. 78 TFEU, according to which we could even alfirm that the RC has the same value
as EU primary law. Arl. 78 TFEU is thus qualified as lex specialis 10 arl. 551 TFEU as regards the legal
clfectolmternational refugee and human rights (reaties.y Following that argument, Battjes considers that,
since the RC binds all Member States and is not in opposition (o but reinforced by EU primary law, the
obligation of EU inslitutions not to impede performance by Member States of their obligations under
mternational law™ becomes especially |)|‘<)|nin<‘nl.x“ We may add that, as lex specialis, art. 78 TFEL
suppresses the obligation of Member States underart. 351 TFEU (0 ‘take allappropriate steps (o eliminate
the mcompatibilities established” by adjusting or denouncing its mternational commitments,

Would EU accession entail the RC o acquire anew status within EU law? I the EU becomes a parly
(o the RC i its own right, the Convention would be transformed into conventional law of the U, More

particularly, the RC would have the status of a mixed agreement within EU law, as a treaty concluded by

81t could be however (‘\rglwd that the Union is bound under international law by those RC |)r()\isi()ns that can |)1‘(|ll(‘l|i|.i1‘(|

as customary mternational law rules, such as the prohibition of refoulement. See judgment of 24 November 1992, Poulsen, C-
286 o, EU:Cigg2:453, paras. g-10; judgment of 16 June 198, ftacke, C-162 o6, EU:Cago8:2q3, paras. 45-40. In this sense,
Balljes. supran. 39, al 80-82.

S Hailbronner and Thym, supra n. . at 102g and 1047.
5oArt g5 TFUE gives precedence over EU law (o the rights and obligations arising from international agreements
concluded ‘before 1 January 1938 or, for acceding States, before the date of their accession”. However, itis understood that this
protection applies from the momentin which the EU started to be competent on the field regulated under those agreements,
thatis, the entry into force of the Amsterdam Trealy (n May 1ggg) with regard o asvlum issues. See Baltjes, supra n. 39, al 64-65.

8 Onarl 351 TFEU in general, see, among others, R Schutze, ‘EC Law and International Agreements of the Member
States. An- Ambivalent Relationship?, o Cambridge Y earbook of European Law Studies (2007), 337-440: J.-N . Louis, “Les
accords antéricures conclus par les Etats membres et le Droit Communautaire’, in Louis and Dony, ftclations Extériures.
Commentaire J. Wégretvol iz (Iid. Université de Bruxelles, 2003), 201-211.

8 S, Peers, ‘Tluman Rights, Asvlum and Furopean Community Law’, 2/(2) Refugee Survev Quarterly (2007), al 20; Gil

5 I 8 < { 9
Bazo, supran. 49, al 5,
8 As alfirmed in judgment of 14 October 1980, Burgoa, C-812 79, EU:Cag8o:231, para. ).

89 lelljvs, supran. 39, al 68.
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both the Union and its Member States.” This would not alter the obligation by which EU legislation on
asvlum mustabide by the RC since EU secondary law is subordinated to those mternational conventions
concluded by the Union and without prejudice to preserving the current drafting of art. 78 TFEU, which
should not be altered because of accession.

\ccession would certainly affect the jurisdiction of the ECJ with regard to the RC. In spite of the
already high legal significance of its jurisprudence on the interpretation of the Convention atimternational
level? the ECJ lacks competence to mterpret the RC as a whole. Although the Convention constitutes a
direct source of decision inaccordance with art. 78 TFEU and, for that reason, determines the validity of
U legislation onasylum,” the Courts jurisdiction to interpret the RCis not comprehensive, as underlined
m Qurbani.? In its response 1o this preliminary reference, the Court recalled to have jurisdiction to
mterpret mternational agreements concluded by the EU, but not on those international agreements
concluded between Member States and third countries,” the latter would only enter under the ECJ
jurisdiction in case of succession® s this is not the case, the Court refused its ‘jurisdiction to interprel
directly \rticle 31, or any other article, of that convention’?” this [inding not being called mto question by
references to the RCinart. 78 TFEU and art. 18 of the EU Charter?” The Court coneludes not to hold an
autonomous jurisdiction to mterpret the RC, but only i conjunction with secondary Union law . 9

(:()IlSNIlI(‘llll\, the Courl’s ('()mp(‘l(‘m'(‘\\i|| onh extend to RC, Proy isions, which have heen I'(‘|)I'()(|ll('(‘(| Iy

national law and by EU law —and that irrespective of the circumslances in which they are to apply and
with the aim of forestalling future differences of interpretation— or to Convention provisions to which
XU legislation makes a renvoi.”

The Court's jurisdiction would chan

ge with its status of agreement concluded by the EU, as no

[imitations would z1|>|>|\ with regard to the Kind of |>|'()\isi()ns that can be su|>i(‘('l (o ils illl(‘l'|)l'(‘|<‘l|i()|l

compelence. The Court would be, alter accession, competent to interpret the whole Convention as

100

forming part of the EU legal order,” irrespective of the distribution of competences between the Union

and its Member States |'(‘;_>;zu'(|ingI|1(‘<'()nl('nl of the Convention. The ECJ has already elarified i its case-

90

On thisissue, see P.Garefa Andrade, U external competences on migration: which role for mixed agreements? in S,
Carrera, J. Santos N ara and T.Strik (eds.), Constitutionalising the Lxternal Dimensions of U Vigration Policies in Times of
Crisis (Elgar, 2019) 39-50.

9 See EDrywood, Who's in and who's out? The Courl’s emerging case law on the definition of a refugee’, 51 Common
Warket Law leview (2014), 10g3-1124, al 1045

= The integration of the RCinto art. 78 TIIEL makes the ECJ competent to also review in light of the RC those Member
Statesacts which apply or implement EU asylum law. In this sense, see Battjes, supra n. 39, at g8-99. Anadditional basis for this
control comes from the incorporation of the RC i arta8 of the EU Charther.

9 Inthis sense, see Hailbronner and Thym, supra n. g, al1047.

i Judgmentol iz July 2014, case C-481 13, Qurbani, EU:C2o14:2101, para. 22,

95 Ibid, para. 23,

9 hid. emphasis added.

97 Ibid, para. 25,

9 Hailbronner and Thym, supra n. ¢, at 20.
9 Qurbani, paras. 26-28.

100

Judgmentol 30 \prilig74. Haegeman 181 73, EU:Cag74:41, para. ;.
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law that, in addition to its jurisdiction to define the obligations which the Union has assumed under an
international agreement, the Court may interpret those provisions of an international agreement which
can apphy both to situations falling within the scope of national law and to situations falling within Union
Law.inorder to forestall future differences of interpretation. In that regard, the duty of close cooperation
between EU stitutions and Member States particularl applies when they are jomtly parties 1o an

102

mternational agreement.™ Thatwould be the situation of the RCin case of EU aceession. If thataccession
malerialized without making a declaration of competences, both the EU and its Member States would
assume with regard o other States Parties the whole of international commitments that the Convention
contains, since the distribution of competences EU-Member States cannot be opposed to third countries.
W hoisresponsible for the infringement ol a provision of the RCwould therefore hecome an internal issue.
IFor that purpose, the ECJ needs to be competent to interpretall the provisions of the Convention, even if
some of these pertain Lo areas still in the hands of Member States. The extension of the ECJ jurisdiction
over the whole provisions of the RC would consequently have relevant effects, especially in view of the
mercasing visibiliy the Court’s position on the Convention has obtained in recent years at the
mternational plane,”* and thus the potential it has to influence the development ol international refugee
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law."* The ECJ extension of jurisdiction may also increase normative coherence between the EU asylum
acqquis and international asylum law, ensuring thus greater consisteney of the CEAS with the RC.
\dditonally,we could put forward alegitimacy argument as an advantage ol EU accession to the RC,
On the one hand, it would merease the legal legitimacy of the EU legal order, which would be in-an
analogous situation o that of national legal orders of Member States. Although the RC lacks a specific
mternational judicial body competent to address individual complaints, the ECJwill also see its legitimacy
and authority on the terpretation and application of the Convention increased among KU Member
States, evenwhen they apply the Convention under national law. On the other hand, EU aceession would
lead 1o a clear extension of political legitimacy of the EU in the field of asvlum, both ad intra with regard
toits Member States, and especially ad extra,vis-a-vis third countries. The EU will become a full partner
m the eves ol third countries, recenving an international recognition of the responsibilities its Member
States have entrusted to it on asvlum, a field in which the Union’s eredibility as international actor is

|):1|‘Ii('u|zu'|\ weak after its management of the so-called the refugee erisis of 20135, \s it has been argued
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Judgmentol 16 June 1998, Hermes, C-53 6, EL:Cigg8:2g2, paras. 32 and 33 judgment of 14 December 2000, Dior, €
300 98 and C-392 98, EL:C:2000:688, para. 33 See also judgment of 1t September 2007, Werck, C-431 05, EU:C:2007:490,
paras. 20-38

2 lermes, para.36. See ouranalysis in P. Garefa Andrade, "The Duty of Cooperation in the External Dimension of the U
Migration Poliey’, in S. Carrera, L. den Hertog, M. Panizzon and D. Kostakopoulou (eds), U External Vigration Policies in
an Lra of Global Vobilities: Intersecting Policy Universes (Brill \ijholT, 2019), 209-22=.

4 9299325

3 Hailbronner and Thym also highlight the impact of ECJ judgments related to the RC on judicial practices worldwide
(supra n. g, al1048). According to Drywood, ‘no international courthas developed a jurisprudence on the interpretation of the
Geneva Convention with the legal significance of that which is currently emanating from the ECJ Drvwood, supra n. 87, al

|()()3.
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Drvwood, supra n. 87, al nzi-nzg; M. Garliek, supran. 62, at 107,

i Uriaapplies these arguments (o the EU accession (o the ECHR: . Urfa, La adhesion de la Union Furopea al Convenio

Luropeo de Derechos Humanos (Bosch, 2018).
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with regard 1o EU accession 1o ECHR, human rights —as the rights of refugees are— can only
:l('('()|n|)|is|l their mission and be eredible if they can legitimize |)u|)|i('el('li()ns thal respect them and correel
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those that mfringe them."” The legitimacy of the EU urging countries to ratify the RC or to reconsider
their reservations would certainly improve too. In sum, EU accession o the RC would therefore signal to

o and even

ils partners that 11 allempls 1o build an efficient CIEAS withoul <'<)m|>r()mising but ensuring

remforcingits <)|)j('('li\ cof refugee |>|'()I(‘('Ii<m.'”7

(D) CONCLUDING REMARKS

This contribution has come to verify the legal feasibility of the European Union acceding to the RC, the
core of the international refugee protection regime, as well as the fundamental pillar of the EU asylum
acquis. On the basis of EU law, an implied external competence of the EU to conclude the RC can be
allirmed. That competence would be shared with the powers of Member States, as the areas covered by
the RC - the qualification ol a refugee and the status of rights alforded 1o refugees and asvlum seekers -
correspond (o fields in which Union rules cannot be qualified as ‘common’for the time being in the sense
of ERTA exclusivity. \ hypothetical aceession by the EU to the RC would therefore preserve Member
Slales as parties (o the Convention, although their respective commitments under this international treaty
would become intertwimed. Under mternational law, the RC does notallow at present the aceession by the
XU or any other international organisation. Negotiating a protocolaimed atadapting the RC and the 1967
Protocol to EU accession would be the recommended way forward, as a revision of the Convention itsell
would open adebate aboutits substance and would not ensure a successful ending,

XU aceession Lo the RC would not constitute a mere cosmetic improvement but would present real
addedvalue. Although the RC already enjovs a prommentrole within the EU legal order by incorporation
through primary law, a new status ol the Convention as an mternational agreement concluded by the U
and its Member States would extend the ECJ's jurisdiction to interpret its provisions, mereasing even
[urther the legal significance of its jurisprudence for influencing international refugee law. The impact on
the political legitimacy of the U, particularly ad extra, is not negligible either. The possibility that third
countries mightview the EU as areliable international actor on refugee protection and not just as the face
ol burden-shifting with regard to global refugee challenges would nerease its international eredibility and
cnable it to reall honour the values and principles inwhich the EU constitutional framework is founded.
IFor that purpose however, a reconsideration by the Union and its Member States of some of the current

|)()|ili(';1| and legislative elements of the Furopean asvium lmli('\ 1s cerlainh i|n|)(‘|'ali\('.
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See D.Sarmiento, 'EU fundamental rights as a source ol integration or disintegration”’, Despite our Dilferences Blog,
April 2016, available al hitps: despiteourdilferencesblogawordpress.com 201604 10 eu-fundamental-rights-as-a-source-ol-
integration-or-disintegration , and more particularly Urfa, ati80-181.

7 Nole that this would not be against EU objectives. Although the CEAS had been origimally created as a flanking
measure of the abolition of internal border controls, the Lisbon treaty changed the objective to pursue by a common poliey on
asvlum. The latter, as the common immigration policy, are no longer a spillover of the single market, but self=sufficient U

policies: Hailbronner and Thym, supra n. g,
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IMEU institutions and Member States consider that the legal feasibility of EU aceession to the RC s

however impaired by political impracticality, they should probably think twice hefore telling a jurist that

this accession should he materialized.
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