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[bstract: orced migrants flecing violent confliet, human rights abuses, persecution and other threats to life and livelihoods
are entitled to the protection of their fundamental rights. Although in proportion there are few seeking refuge in the EU their
protection space at external horders is shrinking, Starting with an explanation for the growing sophistication and inhumanity
ol European policies this article seeks to highlight the impact of the European migration control on the protection of foreed
migrants. [tshows how in the complex framework of the European management and control ol migration poliey, border spaces

ol un-protection have been ereated through gatekeeping and fencing strategies at EU external borders,
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(\)  INTRODUCTION

Protectioniswidel understood in terms of rights. This rights-based approach to protectionis most clearly
summarized in the definition provided by in 1999 by a wide group ol humanitarian and human rights
organizations regularh convened by the International Commitiee of the Red Cross in Geneva. This
definttion which has been adopted by the Inter Ageney Standing Committee (IASC) and the UNCHR
among other agencies alfirms that protection is:

all activities aimed at ensuring full respect for the rights of the individual in accordance with the letter and the spirit

ol the relevant bodies of Taw, Le. human rights law, international humanitarian law and refugee law."
Protection, i these terms, has a double dimension: the recognition that people have fundamental rights
lo protection and the obligations of duty bearers to respect these rights, that s, to ensure protection. W hen
states are unwilling or unable to provide this protection because of violent conflict, human rights abuses,
persecution and other threats to life and livelihoods, people are often forcibly displaced and seek
protection outside their countries. Under these circumstances foreed mi

grants and asvlum seekers are

entitled to the |)r()l(‘<'li<m of their fundamental rights.*

& Article published on 31 December 2019

Professor ol International Relations, U niwrsil_\ ol Deuslo (Spain). Mail: cristinachurruca @ deusto.es. This article was
written within the context ol the research project “The European Union's policies onasylum: confluences hetween the internal
and the external dimensions” (DER-2017-82466-R), funded by the Spanish Ministry of Economy and Compelitiveness and
FEDER aswellas the Jean Monnet Chair EU Economic and Legal Integration for People, EAC No3 2016 (2017-2020).

'S Giossi Caverzasio, Strengthening Protection in War: a Search for Professional Standards (ICRC, Geneva, 2001), al
1.
> The Report ol the World Commission on Forced Displacement argue that “given the multiple factors and motives
propelling forced displacement, and the complex and (Tuid palterns and processes ol displacement (..) international

mtervention should be predicated on the needs and rights of the forcibl displaced, irrespective ol the category or cause of
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Within the global context, the proportion ol those displaced by erisis seeking r(‘l'ug(' in the EU s

very small? Migration flows are mixed, meaning that economic migrants travel the same routes as asylum-
seekers and refugees. Human rights concern of these mized flows include the need to reduce or prevent

the deaths of migrants on their way to Europe, to help families to know the fate of their missing relatives
and to identify and process asvlum seekers in order to protect refugees and their rights. Other coneerns
arc the dll-treatment ol migrants at horders, i||('|u(|ing|>|‘;l('li('(\s‘ thatviolate their freedom and security, and
detention regimes at Furopean Union’s borders that do not adequately respect minmmum human rights
standards. However, even the respect for human dignity and the respect for human rights is a foundational
value which the EU and its Member States share and are commiltted to promole, the |)|‘()I(‘('Ii()n space for
asvlum seekers and forced migrants i the Unionis shrinkingf

The EU's approach to migration control forms part of a global process of contaiment of unwanted
migrations and outlawing of the ability of the world's poor and marginalize to circulate. This process has
been accompanied by a constant erosion of the rights of migrants and refugees and asylum seekers to enter
and settle in developed countries. There is also aresistance to finding the means to implement anormative
doctrine of |)|‘()I(‘('Ii(>n and a |n'('|'(\|'(‘n('(‘ [or managing |)|'()l(‘('li<m through case and situation sp(w'iﬁ('
policies and instruments.? From this starting premise, the aim of this article is twofold. On one hand it
wants Lo provide an explanation for the growing sophistication and inhumanity of European polities which
leads to increasingly smaller SPAces W here migrants can claim their rights and be treated with dignity. On
the other hand, it seeks to highlight the impact of the European migration control on the protection of
[orced migrants and asvlum seekers at EU external borders. In particular it wants to show how in the
('mnl»l(‘\ framework of the Furopean |m|i('\ of management and control of migrali(m, border spaces of
lIIl-I)I'()l(‘(‘Ii()ll have been ereated through gzllt'l\(‘('|)illgzlll(| fencing strategies. Inorder to do so, itwill first
mvestigate alternative conceptual diagnosis to understand Furopean border security and migration
management dvnamics. Then to understand how the |>|'()l('('li<)n space of forced migl'zmls at the U

borders is shrinking, the U legal and |)()|i('\ framework in the field of migration will be briefly set out.

(B)  INTERPRETING EU'S BORDER PROTECTION CRISIS

Sinee the early 19qos, rich states and mternational zlg('n('i('s have in('l'(‘zlsingh moved towards a |m|i<'\ of

displacement. Rights to protection and other entitlements belong to evervone, and most certainly to foreibly displaced people.
They are not contingenton a particular legal status.” Chumir Foundation for Ethies in Leadership and the Humanitarian Policy

Group ol the Overseas Development Institute (OD), Research Beport W orld Commission on Forced Displacement (New

York, June 201¢).

5 UNCHR Global Trends. Forced displacement in 2018 (UNCHIR, Geneva, 2010), al18-22.

© Roger Zetler proposes the concept ol protection spaces Lo better explain the protection needs of forced migrants.
Spaces refer 1o the different «geographiess in which foreed migrants including refugees and asvlum seekers find themselves at
different temporal stages of their journeys. This conceptunderlines the imperative to look at «needs-baseds or «rights-based»
protection instead of or inaddition (o the conventional, «status-based protections as the only or a sulficient response Lo current
migration challenges. See, R Zetter Protecting Forced Vigrants: | State of the At Ieport of Concepts, Challenges and W ays
Forward (Swiss Federal Commission on Migration, Bern, 2017).

5 Ibid al 63,
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containment designed 1o preventunwanted migrants and asvlum seckers from leaving their countries of
origin. Castles oives several reasons to explain this process. First, forced migration is erowing in volume
2 g | | g 2 g

and importance as a result of endemie violenee and human rights violations. Second, poliecvmakers try (o

| 8 |
implement differential - policies for different categories of migrants. Third, there is a growing
understanding that migration, both economic and forced, 1s an mtegral part of elobal and regional

g g gral | 2 g

cconomic inlegration Processes. |“()lll'||]|.\, it has become elear that immigrants do not si|n|)|} assimilale
nto host societies, but instead tend to form communities and retain their own languages, religions and
cultures. Finally, migration has become highly politicized and is now a central theme of hoth national and
inlernational |)(>li('\. 0

Much of the political class and population of immigrant-receiving countries perceive immigrants
[rom poor countries in the South as a problem for national identity and social cohesion, and even as a threat
1o national security. This is parl ol asecuritization agenda in which the excluded South is |)(‘|‘<'('i\(\(| asa
source of conflict, terrorism and instabilitv and in which the idea of national and international security
lakes precedence over human security. As Huvsmans points oul, the Europeanization of migration policy
[avours the securitization of mieration, which supports a radical political strateey aimed at excludinge

8 Pl | ) 8

cerlain calegories ol people by considering them as a danger (for example, to cultural values, to the
provision of social assistance, to public security, to health, ete) 7. Non-governmental and social
organizaltions such as the church have eriticized the demonization of migrants and the use of language
that deprives them of their human condition by treating them as threats.®

\long with the dvnamies of securitization, it is undeniable that a strong humanitarian discourse
[ocused on the protection of migrants has also emerged.? Both discourses of securitization and
wamanitarianisi have a lone history of several decades i the context of the Furopean Union but their
I | I long hist I | decad (l text of the European U but
mteraction m-the field of border security and migration management has intensified and gained
significantmomentum inrecentyears, especially, asitwill be mentioned in the nextsection, sinee the rab
Sprine and the adoption of the Global Approach to Migration and Mobility, In fact, the same border
Spring and l lopt [ the Global \py h to Vigral [ Mobility. In fact, tl hord
seceurily authorities that committed themselves to saving the Iives of “irregular” migrants are also complicit
m creating the conditions that make them vulnerable to various forms of violence, both directly and
indirectlv. The humanitarian discourse has bheen ('()—()|)I(‘(| and used by the authorities themselves who
commilt human rights violations to justiiv the obstruction and prohibition of independent search and
rescue missions ol envil society m the Mediterrancan or the practice of summary returns i land border
control ()|)<\|’;1|i()ns on the Southern Border. In recent vears, U discourse reflects a change ‘towards an

in('r(\;\singl) human rights l'l'i(‘n(ll) narrative that depicts migrants as victims and smugglers as

¢ S Castles, The  International -~ Polities o Forced  Migration’,  46-3 Development,  (2003)  n-20  |doi:
10,1177 '”"(.‘:’)7”“3"/I(;:’)"":’)l

7 J Huysmans, The European Union and the Securitization of Migration’, 38-5 Journal of Common Varket Studies
(2000) 731 77 [doi 1011 1468-3965.00263).

5 NMWhite and RiSval,* Archbishop of Canterbury: ‘don’t demonise immigrants’, 7he Guardian, 27 Octubre 2014,

9 P Pallister-Wilkins, The Humanitarian Polities of European Border Policing: Frontex and Border Police in Faro™, -

1 International Political Sociology (2013). 33 6¢
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yerpetrators” of migrants death and abuse at sea’." In eeneral there is a egrowing eriminalization of
pery g 2 2 g

hospitality practices and solidarity with irregular migrants which has been deseribed by Carrera as
‘policing humanitarianism'’. "

The growing sophistication and inhumanity of European migration control policy cannot be
explamed only appealing to the contradictions between discourse and practice m migration management
poliey. The process of (in) securitization of border control entails practices whereby the deaths turned into
public spectacle of some people while attempting to enter the EU justify discussing the legitimacy of these
border control policies, while masking the situation of the tens of thousands of people detained and
returned, as well as the number of people prevented from entering the U, As Vauehan-€Williams

people | 8 g
highlights itis not only that the EU's borders are in erisis, but also that the basis on which border security
authorities could be challenged and held accountable is also i erisis™

The biopolitical perspective offers interesting analy tical possibilities to explain this process and the

| persj g . | [ [
persistenthy violent nature of EU border control. Foucault's coneeption of a biopolitical regulation of life,
a lechnology of capitalism’s own government and at the same time a condition for its development,
|)|'<)\i(|(\s a ('()Il('(‘|)|ll('l| [ramework o inl<‘|'|)r(‘l the current management ol migration.” With these lenses
the global prohibition of undocumented and spontancous migration is understood as a new manifestation
of the security-development nexus and the mterconnection between racism, migration and development
hecome a fundamental element ()I'l»i()|)<)|ili('z\| governance',

Different authors have used Giorgio \gamben’s work 1o better understand the “negative’
dimensions of these biopolitical border practices: the so-called “Thanatopolitical” dynamic that often
exposes ‘rreeular migrants to dehumanising and lethal conditions’, Aeamben remtroduces the role of

| o 8 8 g
sovereign power (o recover the violent |)()l(‘|l|iil| of the Iznml()|m|ili('a| drift within |)i()|)()|ili<';1| forms of

g()wrnzuu'(\'“. Other scholars of critical studies on borders and migration largely reject Agamben's theses

10

V. Moreno Lax, The EU Humanitarian Border and the Securitization of Human Rights: The “Rescue-Through-
Interdiction Rescue-Without-Protection” Paradigny’, 56-1 JCVS (2018), ig—140 at g 77 [dot o jemsa2651].

" The notion of policing humanitarianism’ has emerged to deseribe notonly cases of formal prosecution and sentencing
in criminal justice procedures, but also wider dynamies of suspicion, intimidation, harassment and disciplining, See, S,
CARRERN, Fit for purpose? The Facilitation Directive and the criminalisation of humanitarian assistance lo irreqular
migrants: 2018 Update, Policy Department for Citizens” Rights and Constitutional AfTairs Directorate General for Internal
Policies of the Union PE 608.838 - December 2018.

= N\, Naughan-Williams, Lurope’s Border Crisis. Biopolitical Security and Bevond (Oxford University Press: London,
2013), 121-131

5 A Salinas Arava, ‘Biopolities. Synopsis ol a concepl, 6-2 1 Ivbris. ltevista de Filosofia (2013) 101-137.

1/

M. Dulfield, "Racism, migration and development: the foundations ol planetary order’, 6-1 Progress in Development
Studies (2006) (68-7q.

5 (Cfr. Bigo, D, ‘Detention of Foreigners, Stales ol Exception, and the Social Practices of Control of the Banopticon™ in
Rajaram, P.K., and (Ll'ulul} -Warr, C., Borderscapes: Hidden Geographies and Politics al Territorvs Edge (L ni\(‘l'sil) of
Minnesola Press: Minneapolis, M\, 2007) 57-101; De Genova, Noand Peutz, \., (Eds), The Deportation Itegime: Sovereignly,
Space, and the Freedom (g/' Vovement (Duke L ni\(*l‘sil) Press, Durham, NC and London, 2010); Kinnvall, C. and Neshitt-
L;u'kin;_r;. P., ‘Sw'urilising(‘,ilixvnship: {|’))(>r(|('ring Practices and Slrzll('gi('s()l'H(‘sisleln('(V. 23-3 (]/()/)(I/Sl)('i('{\'(2()|_‘>,)3_‘),7 59 |dok:
13600826.2013.7090780).

© Agamben, G, Homo sacer. Sovereign power and bare life, Stanford University Press, Stanford, G\, 1g98: Agamben, G,
Veans Without Ends, University of Minnesola Press, Minneapolis, VN, 2000.
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warning that an exclusive focus on thanatopolities, which privileges sovereign power and control over
political struggle and dispute, does not take into account the role of the migrant’s ageney in- the
confliguration and resistance of contemporary border regimes”. They claim a differentview that, as Sandro
Medrazza pomts oul, ‘prioritizes the subjective practices, desires, expectations and behaviours of the
migrants themselves™, Based on Esposito's work and resorting to Derrida’s concept ol “hostipitality’, the
work of Nick Vaughan-Williams is of special interest. He calls for areconceptualization of the border as a

place ol encounter with the Other™.

(C) EUFRAMEWORK FORTHE MANAGEMENT AND CONTROL OF MIGRATION AT ENTERNAL
BORDERS

The EU migration poliey conslitutes a complex patchwork collection of both political and legal
mstruments, cooperation arrangements, as well as a wide range ol operational and capacity-building
programmes involving many different actors. This management system has three main components:
action inside the Union, action with partners outside the Union and action at EU external borders. This
section only briefly outlines the competence and the existing EU policies that manage and control
migration claiming (o protect the human rights of migrants at the EU borders.*

The Amsterdam Trealy of 1999 made the EU (then European Community) competent for
migration and asylum policies. Smee the entry into force of the Lisbon Treaty in December 200¢, the U
and its Member States share competence in the Area of Freedom, Security and Justice (AFSJ) (Article
7(2)(1) Treaty on the Functioning of the Furopean Union (TFEU). Article 67(1) TFEU provides that the
12 g | 7 |
.U ‘shall constitute an | A\FSJ[with respect for fundamental rights’ (emphasis added). The Courtof Justice

| 3 |
of the European Union (CJEU) has now jurisdiction to review legislation that would not meet human
rights standards. In addition, Article 3.2 TEU calls for “appropriate measures with respect to external
border controls”. The EU therefore sets out to establish common standards about controls at its external
borders. Articles 78 and 79 TFEU lay down the legal basis for LU action to preventirregular immigration

and protect the rights of migrants at EU external borders. Article 78(1) provides that *|t{he Union shall

7 Conltributions from the autonomy ol migration approach conceive migration as a creative force within the social,
cultural and economice structures. See, Garelli, Gy Tazzioli, M., Counter-mapping, R<‘|'l|5_>;(*<‘s and Asvlum Borders en Mitehell,
K. Jones, Boy Fluri, J.L Handbook on Critical Geographies of Viigration (Edward Elgar Publishers:Cheltenham, Northamton,
M, 2019) 307-400; Garelli, Goand Tazzioli, M., "Containment bevond detention: The hotspot svstem and disrupted migration
movements across Europe’, Environment and Planning D: Sociely and Space (2018) |doi: 10.177 0263773818759335 ] IR
Isposito, “Biopolitica y lillosolia de lo impersona™in R Esposito, £ dispositivo de la persona (\morrortu: Buenos \ires, 20n);
\. Meneving Ambivalence and Citizenship: Theorising the Political Claims ol Trregular Migrants’, f1-2 Willennium: Journal of
International Studies (2013) 182 200 |doi: 101177 0303820812463473].

™S Medrazza, "The gaze of autonomy: capitalism, migration and social struggle in N . Squire (Ed), The Contested Politics
of Wobility Borderzones and Irreqularity (loutledge, London, 2010) 121-142.

W N aughan-Williams, supra nas, at 2,

> 1 Attina, “Tackling the migrant wave: EU as a source and a manager ol crisis’, 70-2 Revista espanola de- derecho
internacional (2018) 49-70, [doi: 1047103 redizo.22008.102] and JM. Goig Martinez, “La politica comin de inmigracion en la
Lnién Europea en el sesenta aniversario de los Tratados de Roma (o la historia de un [racaso), 32 Revista de Derecho de la

U nion Furopea. Madrid (2017) 71-11.
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develop a common poliey on asvlum, subsicdiary protection and temporary protection with a view 1o
offering (‘l|)|)l'()|)l'i(‘l|(‘ status (o any third-country national |'(‘(|ui|‘ing international |)|‘()I(‘('Ii<m and ensuring
compliance with the principle of non-refoulement” and that *[t|his poliey must be in accordance with the
Geneva Convention of 28 Julv 1g51 and the Protocol of 31 January 1907 relating lo the status of refugees,
andotherrelevant treaties” (emphasis added).” Article 7g() states that“|t}he Unionshall develop a common
immigration poliey aimed at ensuring; at all stages, the clficient management of migration flows, fair
treatment of third-country nationals residing legally in Member States, and the prevention of, and
enhanced measures to combat, illegal immigration and trafficking i human beings™. This requires a
common policy on external border management. Article 3.2 TEU calls for “appropriate measures with
respect Lo external border controls” The EU therefore sets out to establish common standards with regard
(o controls atils external borders and to gradually pul in |)|e1('(‘ an mlegraled system for the management
of those borders. In addition migration has also become a specific component of the EU's Common

Security and Defence Poliey (CSDP). CSDP missions and operations have been adopted with the aim of

99

tackling migrant smuggling, such as Operation Sophia (EUNANFOR Med)* and the EU integrated
border management assistance mission in Libva (KUBAM Libya).®

The Global Approach to Migration (G AN) was lirst defined by the European Councilin December
2003 Ttwas the first attempt to address the whole range ol migration related issues with third countries
m the arca of migration and asvlum. The approach comprises the whole migration agenda, meluding legal
andirregular migration, combating trafficking in human beings and smuggling of migrants, strengthening
prolection for refugees, enhancing migrant rights and harnessing the positive links that exist between
migration and development. The Stockholm Programme adopted - 200¢ also- acknowledged the
importance of consolidating, strengthening and implementing the global approach to migration. *

In 2011, comnciding with the inerement on the irreeular arrivals by sea and land caused by the *Arab
g g

21

The currentlegal standards of the EU setting out the fundamental right to asvlum are the Asvlum Procedures Directive
2013 32 EU, the Reception Conditions Directive 2013 33 U, the Qualification Directive 2011 g5 EU (which are currently in
the |)r()('vss()I'lwingr(-\iswl), aswellas the EU Charter on Fundamental Rights. The application of those instruments should in
any case be compliantwith the European Convention on Human Rights and the Geneva Convention. For acritical commentary
on the European Commission’s proposal for the reform of the Common European Asvlum Syvstem presented in 2016 and how
iterodes migrants human rights see Joana Abrisketa article “The reform of the Dublin HT Regulation: how (o build or not to
build further enforcing mechanisms” in this volume.

= .V acas Ferndandez, "The European operations in the Mediterrancan Sea to deal with migration as asymptomlrom the
[talian operation Mare Nostrum to Frontex operations Triton and Posseidon, EUNAN FOR-MED and NATO's assistance in
the Negean Sea', 20 Spanish yearbook of international law, (2016) |doi: g3-117 100177 001130211665808¢)|.

3 Onay December 2018, the European Council amended and extended the mandate of the European Union Integrated
Border Management Assistance Mission in Libva (IKUBAM Libva) from r January 2019 until 30 June 2020 to aclively support
the Libyan authorities in contributing (o efforts to disrupt organised eriminal networks involved notably in smuggling migrants,
human tralficking and terrorism. Council Decision (CFSP) 2018 200¢ ol 17 December 2018, OJ 2018 L322 25,

i Atthe Justice and Home AfTairs Council meeting ont December 2005, the Commission presented its Communication:
‘Pl'i()l'il) actions for responding Lo the challenges ol migration: First lollow-up to Hampton Court’ (doc. 15204 03). The matter
was considered by the General AfTairs and External Relations Council on iz December 2005 and adopted by the Furopean
Councilon 13 December (ST 15744 2005 INIT LN 1312.2003).

% European Commission, “Deliverin

g an area of freedom, security and justice for Furope’s citizens Action Plan

Implementing the Stockholm Programme’, COM (2010) 171 [inal, Brussels, 20.7.2010, al 8.
| ) g 7 f
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spring, the global approach was evaluated. s a result the Commission adopted a renewed Global
\pproach to Migration and Mobility (GAMNM) to build up a coherent and comprehensive approach to
collect the benefits and address the challenges dernving from I]]igl'(‘lli()llﬂ;. The GAMM flocuses on four
main prioritics: improving the organisation of legal migration and facilitated mobility, preventing and
reducing irregular migration in an efficient, vet humane way, strengthening the svnergies between
mieration and development, and strenethening international protection svstems and the external
8 | 8 3 | )
dimension of asvlum. GAMNM claims to take into account the human rights at stake in movements across
borders, by placing emphasis on establishing legal channels of migration and protecting human rights,
meluding international |>|‘()I(\('Iim|. I (‘\|n'('ss|\ purports 1o be ‘migrant-centred’, mentioning the human
rights of migrants as a cross-culling issue.”

Protection of forced migrants is also an explicit concern of the June 2014 European Council
strategie guidelines I'm'|('gis|zlli\(‘zm(|<)|)(\rzlli()nzl| |>|;mning\\il|lin the AFSJ for the 2015-2020 |)(‘|‘i<)<|.'|‘|1(‘
guidelines stress the need to adoptaholistic approach to migration, making the best possible use of regular
migration, alfording protection to those who need i Yel combating irregular migration and managing
borders effectively 1s the main concern® The Guidelines misv(|ll(‘sli(>nszl|)(>ul the role of the U Charter
of Fundamental Rights and rule of law in the AF'SJ and how access to international protection of asvlum
scekers and refugees will be guaranteed

The lIIl|)I'(‘('(‘(l(‘lll(‘(l migration and so-called refugee crisis i the Mediterrancan triggered  the
adoption of the European Commission European Agenda on Migration on 13 Mav 2013 The Agenda
purpose is (o sel up a comprehensive framework a ‘to address immediate challenges and equip the U
with the tools to better manage migrzlli()n m the medium and long term i the areas of irregular migl'ali()n,
horders, asvium and |<'5_§zl| |nigrali(m'.~'"' The \genda Proposes immediate measures 1o cope with the erisis
m the Mediterrancan and measures 1o be taken over the next few vears to manage all aspects of
immigration more effectively. In the longer term it proposes three areas of action: the completion of the

gral [fectively. In the longer | Lpro] 1l [action: (I plet [l
Common European \svlum System, a shared management of the Furopean border and a new model for
legal migration® To implement the Agenda, the Commussion identified priority actions that has led to the
(|<'\(‘|0|)|n(‘nl of "anew EU migration infrastructure, with new laws, new svstems for coordiation and
cooperation, and direet operational and financial support from the U to ensure a more humane anc

peral | direct operational and | | support from the EU" I I

cfficient migration management.® The question s, does this svstem ensure ahuman rights based

Furopean Commission, The Global Approach to Migration and Mobility”, COM (2011) 743 [inal, Brussels i8..201m at 2.
7 Ibid. 5-0.
European Council, Conelusions, 26 27 June 2014, EUCO 7914, Brussels, 27.06. 2014, paras. 7-8.

2 hid Para

3 S.Carrera and EGuild, "The European Council's Guidelines for the Area of Freedom, Security and Justice 2020
Subverting the “Lisbonisation” of Justice and Home A[Tairs? ", CEPS Essay No.v3 1/ (2014) al1o.

3 Euaropean Commission, "\ European Agenda on Migration’, COM (2013) 240 [inal, 1352015 al 2.

o Abid 1718,

B For a detailed report on the implementation of the Agenda see: Earopean Commission, Communication from the
Commission o the European Parliament, the European Council and the Council, Progress report on the Implementation of

the Furopean \genda on Vigration, Brussels, COM (2019) 481 final, 16.10.2019).
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migration management i particular in the EU external borders?

() PROTECTING EU BORDERS OR PROTECTING MIGRANTS? LAND GATEREEPING AND
FENCING STRATEGHES

The so-called EU's migration comprehensive poliey framework has been desceribed as a comprehensive
and robust non-entrée regime’ Fortress Europe” has been built to protect European borders and 1o
address the so-called mobility-migration-citizenship nexus.? This non-entrée regime has persistenthy
reduced the protection space forrefugees, asvlum seekers, forced migrants and in general people i mixed
migration flows within the EU S The inercase in mined migration flows mto the EU and heightened
securily concerns have strengthen the focus on protecting the EU's external borders. The prevention of
and combat againstirregular migration (o the EU is one of the few arcas where member States have heen
able 1o find common ground. With this aim there has been an increasing interest on developing wavs of
controlling the access and stopping refugees and irregular migrants crossing the EU's external borders.?
Border migration control policies can he distinguished on the basis of whether they follow a“gatekeeping’
or a ‘Tencing strategy. Galekeeping strategies aim al controlling and restricting migrants’ access 1o
prolection from Earopean Union and Member States institutions on land or at sea st IFencing measures
actively targetillegal migrants to stop them from entering to the EU territory and expel them in case they
cnler.

\ alekeeping strategy on land 1s the European Commission idea of setting up “Hotspols to assisl

31 See, Orchard, P. The non-entrée reqime. In | Right (o Flee: Refugees, States, and the Construction of International
Cooperation (Cambridge: Cambridge Universily Press, 2014), al 203-237 [doizo.aor7 CBOg781139023203.008]; R Zeller, R,
“Creating Identities — diminishing protection: securitising asylum seeking i the EUNMS, in Kkneebone, S, Stevens D, and
Baldassar., L. (eds), ltefugee Protection and the Role of Law: Conflicting Identities (Abingdon: Routledge, 2017 ), al 2235,
580 Carrera (). The Nexus between Immigration, Integration and Citizenship in the LC. Collective Conference
Volume April 2006, 2 CEPS Challenge Papers (2000).

3 In parallel it has minimized the possibility of legal routes 1o access asvlum while it has progressively externalized
migration control outside European borders. To put it bluntly, the denounce made by the Special Rapportear on the human
rights of migrants, Francois Crépeauin 2013 that the European Union ‘washes its hands ol its responsibility of guaranteeing the
human rights of those persons attempting to reach its territory still applies today. Human Rights Council, Reportof the Special
gement of the external borders of the
Furopean Union and its impacton the human rights of migrants’, 24 \pril 2013, UN Doc. A THRC 23 46, para. 38.

Rapporteur on the human rights of migrants, Francois Crépeau, ‘Regional Study: mana
7 The EU-Turkey Statement from March 2016, which is closely Tinked with the implementation of the hotspot approach
in Greece, mnxl(m'(hl( e theirregular migration flows from Turkey l()l|w| L. Other measures for protecting the EU's external
borders have focused on reinforeing 15U |m|<|1 v m(umg( menl lul(‘s such as the Schengen Borders Code, .lml strengthening
and upgrading the mandates of relevant EU agencies, such as Frontex, EU-LIS A\, Europol and EASO. On the other hand, in
connection with a number of key shortcomings in the EU's information svstems, efforts were made to improve use of the
opportunities offered by information syvstems and technologies for security, eriminal records, and border and migration
management. This included strengthening existing 1T systems (SIS TL VIS, Eurodac, ECRIS-TCN), establishing new ones
(KTIAS, Entry Exit System) and improving their interoperability. For an overview of EU policies and actions that focus on the
g migrants before
entering the EU by sea, see: S, Cogolato etal, Migrants in the Mediterrancan: Protecting human r |5_>,||Is, (l,lll()')(‘(lll Parliament,

EP EXPO B DROL 2015 o1(2013) [doi (pdD: 10.2861 342307].
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protection of the (\\l(\||1(1| borders against so-called “illegal immigration and the return ol illegally stavin

\. Triandafllidou, ‘Controlling Migration in southern Europe (Part 1): Fencing Strategies, 7 1] (2010) al 1.
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[rontline Member States, namely Haly and Greeee, confronted with disproportionate numbers of arrivals
m registering those who come; addressing initial reception needs; identifving vulnerabilities and
undertaking security checks? Asvlum and return |n‘()('(\(|ur(-s mav also take |>I(‘l('(‘ in the |1()I5|mls. The
hotspot approach introduced by the Commission in the European \genda on Migration in 2013 was
[ormally endorsed by the Justice and Home Affairs Council meetings of 25-26 June 20155 [t has since
2015 ;\|)|)|i(\(| to all disembarkations of migrants rescued at sea as well as to unauthorised landings m the
Fastern Aegean islands and in the most alfected areas of Southern Taly. With a capacity of over 1500
places per hotspot they hostonly in the five ones in Greeee over 30,000, The European Asvlum Support
Office (EASO), the EU's law enforcement Ageney (Europol) and the Furopean Border and Coast Guard
\geney (Frontex) have deploved experts directly in the hotspots to support national authorities in
registering and sereening new arrivals, investigating smuggling and other criminal activities, and
registering and interviewing z\|)|)|i<'zmls [or international |)|'()l(‘('liml./‘2 Il officially, the |l()lS|)()| ('l|)|)l'()('l(‘|l
aims al helping immigrants and States at the borders, unofficially it is a measure to deter potential
immigrants from leaving and arriving at the U,

Given the fundamental rights challenges arising FRA has been |>|'()\i(|ing [undamental rights
expertise Lo the European Commission, EASO and Frontex on diverse aspects of their operations in
Greece and Taly, sinee the hotspot approach hegan mid-2013. In November 2016, FRA formulated 21
individual ()|)ini()ns (o address the fundamental rights shortcomings identified in the illl|)|(‘|ll(‘|l|£l|i()ll ol
the hotspol. Despite efforts to improve the situation, many of the suggestions contained in the 21 opinions
FRA formulatedat the ime remainvalid in 201¢. Taking the situation in both EU Member States together,
FRA finds that onlv three issues were properly addressed. On eight opinions, there have been

Proj g [
(|<'\(‘|0|)|n('nls without resulting i signil'i('zml i|n|»|‘<)\('nwnlsml the ground. In'1o outof 21 ()|)ini()ns, there
was no significant progress. The persisting challenges in the five areas FRA highlighted i 2016 are:
international |)|'()I(\('Ii0n; child |)|'<)I(‘('Ii0n; identification of vulnerable |)(‘<)|)|('; seceurity: return and
readmissions.® The human rights situation in the Greece |l()|S|)()|S has become such egregious that the
head of FRA, Michael O'Flaherty, considers the plight of trapped migrants on the islands “the single most

\\()rl'\ingI'l|n<|z\|n('nla| rights issue that we are confronting anvwhere in the Furopean U nion. '

3 Luaropean Commission, The Holspol approach lo managing exceptional migratory flows, 2015 Other EU galekeeping

strategies are the operations for sea border surveillance like Frontex, the Schengen Border Code, the Internal Security Fund
and the CSDP operations against human smuggling and trafficking networks.

© MAL Mentzelopoulou and K. Luyten, “Hotspols at U external borders State ol play’, Furopean Parliamentary
Research Service, PE 623,563 (2018) al 2.

"There are currenthy five ||()I>|)()Is in Greece (on the islands of Chios, Kos, Leros, Lesvos and Samos), with a total

capacily ol 6 338 places. Another five hotspots were eslablished in Haly (in Lampedusa, Messina, Pozzallo, Taranto and
Trapani), with a total capacity of 1 850 places. \ccording to UNCHR data there are 30,700 people, mostly women and children

in Greece staving under precarious conditions putting at risk their well-being. UNCHR, FACT SHEET Greece, October

2010,
2 SL[/)/'(( n. 42, 2-4.
B R Update of the 2016 Opinion of the Furopean Union A\gency for Fundamental Rights on fundamental rights in the
hotspots’ set up in Greece and Haly, FRA Opinion 3 2019 [Hotspols Update] Vienna, 4 March 201 al 6.

“ N Ndelsen, ‘Greek migrant hotspol now EU's ‘worstrights issuc’, Lurobserver, Brassels, 7 November 201,
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https://ec.europa.eu/home-affairs/e-library/multimedia/publications/the-hotspot-approach-to-managing-exceptional-migratory-flows_en
https://www.europarl.europa.eu/RegData/etudes/BRIE/2018/623563/EPRS_BRI(2018)623563_EN.pdf
https://data2.unhcr.org/en/documents/download/72479
https://euobserver.com/migration/146541
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Othervoices have jomed the ageney’'s complaint o raise coneerns about the prolonged detention ol

grants in the hotspots, their deplorable conditions and the need to improve and expand

receplion capacily among olhers the UN Human Rights Committee, UNTCR, the Counctl of Furope’s
| | 8 8 |

|'<‘|'l|go(‘s and mi

Committee for Prevention of Torture and Inhuman or Degrading Treatmentor Punishment (CP).% The
delavs inregistering asvlum applications and lack of supportor basic reception conditions have also been
denounced by several NGOs The Parliamentary Assembly of the Couneil of Furope has expressed that
‘detention of asvlum seckers in the “hotspots” on the \egean islands may be incompatible with the
requirements of the European Convention on Human Rights (TS No. 5). due notably to procedural
[atlures undermining the legal erounds lor detention and madequate detention conditions”.” Finally, the
g gal g | .
mternational presidentol MSIE Christos Christou has called for the urgent evacuation of children and the
most vulnerable from the camps. He accused European leaders of keeping some 38,000 refugees and
migrants trapped on Greek islands inunsale and shocking conditions comparing the situation in camps in
Greeee ‘to war zones and that itwas outrageous to witness such conditions in lﬂur(>|>("."x
\s oppose to gatekeepingwhichis a common poliey, fencing has emerged as part ol individual states
response Lo migration pressure. Before 2013, only three countries had resorted 1o erecting fences al
external borders to prevent migrants and refugees from reaching their territories: Spain (where building
work was completed m 2005 and extended m 2009), Greeee (completed i 2012) and Bulgaria (in response
1o Greece, completed m 2014). Contrary to \rticle 17(2) of the Schengen Borders Code, which stipulates
[ | | 8 |
that ‘entry may only be refused by a substantiated decision stating the precise reasons for the refusal’, an
mereasing number of Member States have gradually embarked on the construction of border walls or
fences with the aim of mdiserimimately preventing migrants and asvlum seckers from accessine their
| & mig 8
national territories,® Without explicit U rules on the erection of fences at external Scheneen borders,
| 8
Member States have built barriers and fences with third countries (notablv Morocco and Russia),
including pre-accession candidates (the Republic of North Macedonia, Serbia and Turkev) and one LU
21 |
Schengen candidate country, Croatia. Fencees have also been constructed within the Schengen area, such
g 8
as the lence between Austria and Slovenia?”
These fences are a cause for concern because of the human rights” violations committed against
g g
mierants who get extremely imited aceess to territory and to the asvlum procedure. Althoueh arrivals have
8 8 | 8
beenreduced after 2013, push-backs and expulsions at the border, exerted with some violence by the forees

ol law and order, continue to happen constantly (both in Croatia and Serbia and i Melilla).”" Persons

B Supra 42, 5-0.
i Ph. Amaral, Forgotten al the gates of Lurope: Ongoing protection concerns al the IUs external border (Jesuit Refugee
Service, Brussels, 2018) 16-17.

7 Parliamentary Assembly- Council of Europe, ‘Human rights impact of the “external dimension” ol European Union
asvlum and migr;lli(m |)()|i('\: oul ()I'sighl, oul of righls'.". Doc. 14307, Relerence 4298 (2017), paras.

# Ch. Christou, Luropean Leaders: Stop Punishing Asvlum Seekers on the Greek Islands, Open Leller, 27 November
2010,

- European Parliament, Management of the External Borders', Fact Sheets on the European Union (201q) al 4.

o Ibid.
1

5

\IIIIII'('II, .S’L[/)I'([ n./|8 al I"’)-I").
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wishing to apph for asylum still do nothave guaranteed access o the asvlum application due to a great lack
ol information orill-treatment by the authorities of the Member States. These difficulties are compounded
by severe shorteomings in the translation and mterpretation of languages, lack of complete mformation
on the rights of persons arriving al borders and the obslacles posed by the Dublin Regulation in the
Common Earopean Asvlum System™.

\lthough extrajudicial push-backs happen i almost complete impunity, there are some positive
developments. Several allegations of violation of the principle of non-refoulment by member States under
\rticle 4 of Protocol No. 4 o the European Convention on Human Rights (TS No. 46) have been
processed by the European Court of Human Rights. The Furopean Court of Human Rights convicted
Spain in 2017 ol breaching the prohibition of collective expulsion under Article 4 of Protocol No. 4 and
\rticle 13 of the Convention by its border control at the fences of Melilla# A group ol Sub-Saharan
migrants managed (o climb the three fences, but were immediately apprehended by the Spanish eivil
guard and handed over (o the Moroccan authorities. They were not subjected 1o any identification
procedure nor had the chanee to express theirwish to apply for asvlum, letalone (o receive assistance from
lawvers, interpreters or medical personnel. The Spanish authorities argued that the events occurred
outside their jurisdiction: as the migrants had not passed the border erossing pomtin Melilla, they had not
entered Spanish territory. The Earopean Court of Human Rights, however, made it elear that member

Stales cannol escape their responsibility and prevent asvlum seekers from making an asvlum elaim.
[ | | 8

(1) CONCLUSION

The respect for human dienity and the respect for human rieghts is a foundational value which the KU and
| 8 | 8
its Member States share and are committed to promote. Yet as this article has evidenced the protection
I |
space for asvlum seekers and forced migrants at the European Union external borders is shrinking, EU's
non-cntrée regime has persistently reduced the protection space for refugees, asvlum seekers, foreed
migrants and in general people in mixed migration flows coming to the EU.

The EU's approach to migration control forms part of a global process of contamment and
outlawig unwanted migrations. The growing sophistication and inhumanity of European migration
control policy cannot be explained onlv appealing to the contradictions between discourse and practice in

pohc; | N ap| g |
migration management poliey. This process should be understood as a fundamental element of
biopolitical governance which exposes foreed migrants to dehumanizing conditions. Despite a human
riehts friendl narrative there 1s a erowing eriminalization of hospitality practices and sohdarity. In this
2 g g | |
conlext instead of choosing to protect migrants the EU has opted for a management approach to the
control of migration thatis gradually undermining the normative foundations of protection. Despite the

official discourse there is a lack of a coherent, human rights-based approach to mieration. In particular,
[Ticial d ( lack ol | | ghts-l | ap) ht gral In particul

7 Ibid a3, CEAR Informe 2019 de la Comision Espanola de Avada al Refugiado (CEAR) Las personas refugiadas en
Espanay Furopa (CEAR, Madrid, 2019) al 6o, 74, u8.
BN and NIy Spain (No. 8675 15 and 8697 13) [ \rticle 4 Protocol 4, Article 13 ECHR 5 October 2017
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galekeepingand fencing strategies controlling and restricting migrant’s aceess Lo prolection and stopping
refugees and irregular migrants crossing the EU external borders raise particular scandalous human
rights concerns. (i;ll(\k(\(‘ping strategies amm at controlling and restricting migrants” access o |)|‘()I(\('Ii(>n
[rom European Union and Member States institutions on land or at sea. Feneing measures actively targel
llegal migrants to stop them from entering o the EU territory and expel them in case they enter. This
|)|';\('Ii<'(‘ calls into (|l|(‘5|i()|l the values of respect for human dignity and human rights on which the EU is

founded.
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