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[bstract: This article analyses the state of the enforeement mechanisms of human rights treaties, frequently constituted as
" . " . ; o . . . . o . . . . . . : .
commillees”, evaluating the effectiveness of their resolutions and their incidence in Spain. In particular, a more in-depth
examination of the Human Rights Committee, the Committee on Economie, Social and Cultural Rights and the Committee
for the Elimination of Discrimination against W omen (CED AW Committee) will be carried out.
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(\) INTRODUCTION

Recent reports from the human rights committees have referred to Spain in relation to issues such as
gender-based violence, aceess (o housing, (‘\|>u|sim| of imnuigrants and historical memory. These issues
are highly topical and come into conflict with respect for basic human rights and people’s dignity. 1t is
therefore necessary 1o examine closely the nature and relevance of these bodies, which must be
understood not only within the area of international but also of national law, which is where they have
clfect.

There are surprisingly a small number of studies regarding human rights treatv-hased bodies and the
elffectiveness of its resolutions in domestic law. Nevertheless, Human Highls Commillees recent
jurisprudence is of special interest m the study of the development of International Human Rights Law.

The monitoring system of human rights treaty-based bodies, frequently constituted as “committees”,
will be analvsed |)(‘|()\\.()I'igillillill{_‘;ns(|lIElSi-jlII'iS(Ii(‘li()llEll m()nil()ringl()<)|s,lh(\s‘(‘('()lmnill(‘('snon('lh('h'ss
|)|z\\ a highly relevant role in the |)r(>l(‘('li()n of fundamental rights in most States that make up the
mternational community. \fter setting out the system of the current treaty bodies, itwill be necessary (o
pronounce on the effectiveness of the decisions issued |)) those bodies |)} highlighting the rule of law,
which has its correlate in both national and mternational |(‘ga| svslems. Ln(l(‘rslzmding of these
mstruments by States national courts is necessary and urgent, smee dialogue between courts athoth levels
is essential to guaranlee the |»|'()l('('li(m of fundamental rights.

It should be noted that the rescarch will focus on three of these bodies: the THuman Righls(1()|n|nill('<~
(monitoring bodyv of the International Covenant on Civil and Political Rights, 1CCPR, 1996), the
Committee on Economie, Social and Cultural Rights (monitoring body of the International Covenanton

Iconomie, Social and Cultural Rights, ITCESCR, 1996) and the Committee on the Elimination of
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Discrimination Against Women (body overseeing the Convention on the Elimination of All Forms of
Discrimmation Agaimst Women, CED AN, 197)).

These (realy -hased bodies (and notothers) have been chosen for awell-founded reason: I||(‘im|mrlzml
work carried out by these committees in the interpretation of violations of fundamental rights has heen
widely recognised. The Human Rights Committee plavs a central role, given the absence of a universal
mternational human rights court and the limitations of the Human Rights Council. Its interpretative and
moniloring [unctions are ineluctable in the international community. Itis, actually, controlling the most
widel ratified human rights treaty: International Covenant on Civil and Political Rights (ICCPR).

The Committee on Feonomie, Social and Cultural Rights is the monitoring body of the International
Covenant on Economie, Social and Cultaral Rights (ICESCR), and its recommendations and reports are
highly topical and important, especially when considering its two rulings against Spain. An analysis of this
Commillee entails an analysis of the monitoring bodies of the 1966 International Covenants, which leads
o a more comprehensive isight into the concept of human rights and their different dimensions.
FFurthermore, gender-based diserimination is one of the most common violations of human rights around
the world, being widespread inall regions although varving in scale. Supreme Court Judgment 1263 2018,
which ordered Spain to accept the application of the CED AW Committee ruling n Gonzdlez Carreno v
Spain, is highly relevant, and thus cannot be omitted from this analysis.

Furthermore, it will be analvsed the differences among the human rights mechanisms i the
International Community to figuring outwhatis the substantive nature of the Human Rights Committees

and to what extend that may alfectto the effectiveness and legal relevance of its pronouncements.

(B) MONITORING SYSTEM OF HTUMAN RIGHTS BASED-BODIES

People’s legal capacity and capacity to actin international law have traditionally been undernined by the
exorbitantsubjectivity of the States in the mternational community. Itemerged with the sole (although ot
always feasible) amm of regulating interstate relations. This primary and principal subjectivity of the States
is stll the maximum expression of the essence of international law. However, after the two world wars of
the 20th century, a new and progressively communal coneept materialized:. Following the phenomenon
ol international organisations (nowadays at its culmmation) and, particularly, after the process of

humanization of international lawz, the order of lhings has tended to counteract the State's |>()sili()n,

\.J. Rodriguez Carrién, Lecciones de Derecho Internacional Piblico, (Tecnos, 2000), al 75

> The so-called "process of humanization of international law™ was the means which enabled the shift of focus and the
transformation ol international public law into a regulatory corpus much closer to society. s Cancado Trindade states, “the
recognition of the centrality ol human rights corresponds 1o anew ethos of our times. Such process of humanization manifests
itsell;in my view, as Thave heen sustaining for vears, in all domains of the discipline: the foundations ol international Taw, its
subjects, its new conceplual constructions, the basic considerations of humanity permeating on allits chapter, and the quest for
the international rule of law for the realization of justice and maimtenance of peace. Such process, in turn, discloses the new jus
g(\nlium ol our times. The International Law for humankind” (A, A. Cancado Trindade, ‘International Law for Humankind:
Towards a New Jus Gentiun?’, 317 1t des Cours, (2003) 536, al 271). These ()|>|ig;lli()ns extend o ('()|n|)|i;m('(\ with international

haman rights law in all its manifestations.
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qualilving its place within the international community and making certain room for other mstitutions
with legal capacity, albeit in a limited Tashion. In this regard, and within the process of humanization of
mternational law, international human rights law may be the most decisive instrument for structuring the
relationship between two very different subjects of international law: States and people. I 1o that duo we
add the international organisations, particularly the United Nations and its fundamental role in developing
these rights, the equation results inan international community that imposes restrictions on States with
regard o respect for human rights of their citizens through different Kinds of norms,

The Charter of the United Nations was the fivst step towards a heterogeneous system constructed
through this process whose importance, as Carrillo Slacedo points out, lies in the imposition of legal
obligations m the field of human rights on both States and the United Nations organisation itselfs. The
differentnature of the haman rights provisions (convention-based, custom-based and institutional)t shows
the importance acquired by this branch ol international law despite its vouthfulness, given thatitstarted to
cmerge i the aftermath of the Second World War, a period crucial to the matter at hand. At the same
time, itis indicative of the fragmentation and complexity ivoled in articulating its effectiveness in the
mternational community, as well as in States” national legal svstems.

In any event, the spearhead of human rights in mternational law has been the development of the
conventions. The Universal Declaration of Human Rights (1948) was the first text to include these rights
atan mternational, general anduniversallevel. However, the first general convention on human rights was
adopted at a regional level: the 1930 European Convention for the Protection of Human Rights and
Fundamental Freedoms. The International Covenants of 1966, at a universal level, and the \merican
Convention on Huaman Rights of 1969 complete a series ol international instruments that form the
[undamental and fairlk homogencous core of the ever-expanding list of general human rights.

\ short while later, human rights treaties started 1o address certain groups considered 1o be
particularh exposed, giving rise 1o specific (i contrast o general) human rights. Thus, the broad
developmentexperienced by this branch ol international law has allowed the provisions of the conventions
adopted 1o be notonly of a general nature but also to address groups that suffer from a particular form of
diserimmation that affects them specifically, through the use ol conventional instruments to protect
specilicrights, depending on the focus of attention at the times The beneficiaries of these rights are limited
to members of the group. This type of treaty mcludes the Convention on the Elimination of Racial
Discrimmation (1963), the Convention on the Elimimation of all Forms of Diserimination Against Women
(1979). the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment (1984), the Convention on the Rights of the Child (198¢), the International Convention on the

5 Jo A Carrillo Saleedo, Soberania del Estado v Derechos Humanos en el Derecho Internacional Contempordneo,
(Teenos, 2001, Madrid) 186, at 3.

i G Fernandez Casadevante Romant, ‘La practica espanola relativa a los érganos internacionales de control de los
derechos humanos: un estudio introductorio’, in C. De Casadevante Romani (ed.), Espana v los drganos internacionales de
control en materia de Derechos Humanos (Dilex, 2010) 17-49, al17.

i Coiménez Sanchez, ‘Los Derechos Humanos de las mujeres en Euaropay Latinoamérica: perspectiva jurispradencial

internacional’, o ARACCARI (2018) 483-310 [doi: 101275 araucaria2o18.i40.22].
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Protection of the Rights ol All Migrant Workers and Members of Their Families (1ggo) and the
Convention on the Rights of Persons with Disabilities (2000).

Due 1o the importance of the subject matter of these treaties, all international human rights
conventions have a monitoring instrument, the purpose of whichiis to oversee compliance with the treaty
provisions by signatory States. These instruments are no more than bodies ereated under the treaty itsell
and which are given certain specific competences, whether in the textitsell or in an additional protocol.
These human rights treaty bodies are established as independent expert committees (although their
members are from the States party) and their basic competence involves the obligation of States (o present
regular reports regarding comphiance with the convention provisions. In co-operation with agents i civil
sociely, the body is commuissioned with- examining and replving 1o those reports, recommending
guidelines for the State. \s Casadevante Romani putsit, “despite the apparentweakness of this monitoring
technique inview of the fact that the State is the author of the report, itis worth highlighting that clearly it
has its relevance due to the public release and discussion of the report, and the legal effects of the
observations and recommendations made.”™

Furthermore, human rights treaty bodies can deploy two other notable competences: interstate
complaints and individual complaintsz While interstate complaints have not beenwell received by States
individual complaints have brought about a change in the level of protection of human rights offered by
the committees. Their constitution as mternational quasi-jurisdictional last instance bodies to which
mdividuals may appeal amplifies the legal personality of the ndividualin the international community, and
broadens the obligations of the State to comply with the international human rights treaties to which itis

parly, as analvsed below.

(C)NATIONAL AND INTERNATIONAL RULE OF LA

The rule of law is a general principle whereby the State is bound to comply with the obligations that it has

contracted. Itis considered to be a core value in every state at national and imternational levels, and is the

basis onwhichrights inherent to |)(‘()|)|<' should be |»|’()l(\('l('(|. In the words of the Seeretarv-General of the

United Nations, itis “a principle of governance by which all persons, nstitutions and entities, public and

|)|'i\ ale, in('|u(|in§_r,' the state itself, are accountable to laws that are |)l||)|i('|\ |)|'()|nu|gz\l('(|, (‘(|l|il”\ enforeed

and mdependently adjudicated, and which are consistent with imternational human rights norms and
| J 8

standards.™ This “|)|'in('i|)|(‘ of t(_);()\(‘l'll(‘ll](‘(‘" enlails the ill(l(‘l)(‘ll(l(‘lll ;1|)|)|i('zlli()n of international human

¢ C.Fernandez Casadevante Romani,'La practica espanola... supra n. 4, al 1.

7 Furthermore, some bodies have less common competences, such as the visits system established by the Earopean
Comvention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment and the confidential
imestigation included in several human rights instruments, such as the Optional Protocol to the CIED AW,

8 KL Smith, International Human Rights, (Oxford University Press, 2017), 472.

9 Reportol the Secrelary General on the rule of law and transitional justice in socielies hat sulfer or have suffered from

conllicts, UN Doe. S 004 Gi6.

238YDOIL (2019) 104 128 DOL 1017103 .\'.\|>i|A2:;."


http://www.un.org/es/comun/docs/?symbol=S/2004/616
http://www.un.org/es/comun/docs/?symbol=S/2004/616

108 Jimeénes Sanches

rights norms, and guarantees that the state acts through channels consistent with the other principles of
justice such as supremacy of the law, separation of powers or, in amore directway, legality.

The human rights treaty bodies are convention-based mechanisms that |»|('|\ an essential role m the
development of international law and human rights by protecting people from serious atrocities
perpetrated under the halo of state sovereignty. In this regard, it has been widely considered that
observations, recommendations and even decisions of the human rights committees do not have legally
binding effects on the state. However, itmust he considered thata state’s subjection to the rule of law stems
precisely from the obligations assumed by that state within the framework of consensus and willingness
governing the international community. In the S|)elnis|l Conslitution, the rule of law 1s elearly set oul in
article ti, which must be read m conjunction with articles .2 and 3. In addition, article 10.2 establishes
that state bodies must mterpret the provisions i accordance with the international treaties,” and the task
of the human rights committeesis to offer alegitimate inl('rpr(\lali()n of the treaties," as they are the bodies
that oversee respect for the treaties in the practices of the state.

The peculiar structure of international law makes it mevitable that the prineiple of good faith (which
is a general principle of Taw) is at the centre of this issue.= although that does not prevent the obligatory
nature of good faith from being denied. Good faith is enshrined in the Preamble to the Charter of the
United Nations and is one ol the guiding principles in Resolution 2623 (N\V), and also in customary
mternational law, and it must apply o all the provisions of international law. Likewise, the pacta sunt
servanda principle plavs a pre-eminent role in treaty-based international law by reinforeing the prineiple
ol good faith.

The Declaration Q/ the | /l:(//l—/(‘l’(‘/ Veeting Q/ ‘the General I.s'.s'()nz/)[\' on the rule Q/ law al the national
and international level realfirms that commitment to the rule of law must guide the activities of States and
give legitimacy to their actions. In addition, the importance of the issue is highlighted by reaffirming that
“human rights, the rule of law and democracy are interlimked and mutually remforeing and they |>('|()ngl()
the universal and indivisible core values and |>|'im'i|>|('s of the United Nations,™

Further, itmust be taken into consideration that in asingle-tier (moderate) svstem, as found in Spain
and mosl Furopean countries, the unity of the legal svstem is undemable, and state ('(>|n|>|i;m('(' with
mternational rules is an obligation under the national legal svstem.s International |)|'()\isi(>ns that bind
Spain become part of the national legal svstem onee published i the Spanish Official State Journal, with
no further action |>(‘in;_§|'(‘(|ui|'('(|.'|‘|1us, the mternational |<\5_§zl| svstem s an un('(lui\()('zll parl of the national

|<'gz\| svstems and, therefore, it must be stated (';\I(\g()l'i(';\ll\ that the decisions, recommend-dations and

10

\. 1L Catald i Bas, ‘Didlogo entre tribunales v ereacion de un sistema de proteceion de derechos humanos en red’, 28
levista Furopea de Derechos Fundamentales (2016) 13-47.

"\ Gareia, La interpretacion de la Constitucion, (Centro de Estudios Constitucionales, Madrid, 1984). al 400.
=1L Valencia Restrepo, “La definicion de los principios en el Derecho Internacional Contemporaneo’, 36 Revista
Facultad de Derecho y Ciencias Polilicas, (2007), 69-12/.

5 Declaracion de la reunion de allo nivel de la Asamblea General sobre el estado de derecho en los planos nacional ¢

inlernacional, 24 Seplember 2012, A RES 671,
"

i P.Niken, 'El Derecho Internacional de los Derechos Humanos en el derecho interno’, 56 Revista 1D, (2012), 1-68.

i CoFerndndez Casadeyante Romant, La interpretacion de las normas internacionales, (\ranzadi, Pamplona, 1990).
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observations of the human rights committees of the treaties ratified by Spain are of a binding nature.
\lthough different degrees of self-enforcement of mternational rules can exist that factis nota ground to
refuse to respect the rules. \s stated narticle 2q of the Spanish Aet on Treaties and other International
\greements (Lev de Tratados v Otros \cuerdos Internacionales) “All the authorities, bodies and
mslitutions of the state must respect the obligations of the international treaties in foree to which Spain is
a party and ensure adequate compliance with those treaties™. Further, article 30 of that \ctunderscores
that the treaties prevail over other nfra-constitutional provisions, which is reaffirmed in articles g5 and o6
ol the Spanish Constitution.

The binding nature of the international rules requires a conjomtapproach to the rule of law at national
and international levels, and failing to connect the two when analvsing them is to stray from the

constitutional order itself.

(D) ACCEPTANCEOF THE COMMITTEES COMPETENCE BY SPAIN

Spain, therefore, is bound by the treaties it has signed and non-compliance with their provisions is in
contravention lo the rule of law. The development ol international human rights law over the last Go vears
1as been remarkable and the States of the international community have agreed to consider its central role
has Kable and the States of the mternational v greed ( lerits central rol
m international law. However, the problem persists when observing the varving degrees to which States
agree lo comphy with the provisions of human rights treaties, despite the high number of ratifications of
the nmi()ril\. AL times this 1s behind the low degree of ('()|n|)|i('m('(‘ wilth their |»|‘<)\isi<ms, when also
considering the mechanism of flexibility of reservations.® [Uis true that the effectiveness of this branch of
mternational law s its biggest weakness. Nonetheless, the lack of effectiveness is not as high as often
claimed and the degree of state ('mnpli:nu'(‘ with human rights treaties and their monitoring bodies is
('()m]mrzﬂ)k‘ to that m national law. In fact, more than 80% ()('iudgm('nlsnl'lh(‘ Furopean Courl of Human
Rights are respected by the States involved, and the decisions of the human rights committees have led to
dozens of legislative amendments in many jurisdictions.

Spain has ratified all but one of the 18 treaties on human rights (addine conventions and protocols),

S| | tfied all but [the 18 treat | ghts (adding [ | protocols)
the (‘\('<'|)li<m being the 1990 International Convention on the Protection Qf[/zv /f{q/zl.s (.)/' 1/ Vigrant
Workers and Vlembers (')/'1/1('1'1“ Families. This convention illl|)()5(‘5 |'i5_l,'|1ls which for Furopean Stales
mvolved a costly dispute with border controls and the management of migration. Therefore, the majority
of them have not sigm'(l orratified it, and itis the maim human |'i5_r,'|1|s (reaty with the fewest States party (o
it (34).2 The Convention established the Committee on the Protection of the Rights of Migrant W orkers

and Members of their Families (CMAV), to whose control Spainis not subject.

N Gonzilez de Rivera | Serra,"Conversaciones entre la norma internacional v la norma interna: la aplicacion por los
organos judiciales”, 5 Revista juridica de Derechos Sociales, (2013) 260-2q1.

7 Acl2g 2014 onTreaties and other International Agreements, BOE No. 288, 28 November 2017,

SO JR Dw THIL S \voiding obligation: Reservations Lo Human Rights Treaties', 6o Journal of Conflict Resolution, (2013)
n20-138 [htlps: - dotorg 101177 0022002714567947.

W There are other accompanying texts such as the Optional Protocol to the International Covenant on Eeonomic, Social
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Spain is bound by eight human rights commitiees at the universal level:

() \sregards the Human Rights Committee, the monitoring body of the International Covenant on Civil
and Political Rights, Spain ratilied the treaty in 1977, thereby accepting the ereation of the Committee.
Likewise, in 1985 it ratified ||l(‘()|)|i()llil| Protocol, by which individual communications were added as
a monitoring lechnique of the Committee. Thus, Spain is subject not only o the articles of the
Covenant, which entails changing national law where necessary, but also to the decisions of this treaty-
monitoring bodv. In this regard, article 1 of the ()|>Ii()na| Protocol establishes that a state parly (o the
Covenant thatbecomes aparty o the Protocol recognises the competence of the Commitlee to receive
and consider communications from individuals. However, pursuant to the reservation made by Spain,
itis a body subsidiary to other mternational jurisdictions such as the ECHR:

“T'he Spanish Government accedes (o the Optional Protocol to the International Covenant on Civil and Political
Rights, on the understanding that the provisions of article =, paragraph 2, of that Protocol mean that the Human
g g | O paragraj

Rights Committee shall not consider any communication from an individual unless it has ascertained that the same

maltler has not been or is not heing examined under another procedure of international investigation or settlement’™.

(2) In 1984 Spain ratified the Convention on the Elimination of all FForms of Discrimination \gainst
Women (CED AW, 1979), which, together with the Optional Protocol ratified in 2001, extends the
compelences of the Committee o mdividual communications. AU article 8, the Protocol also
eslablishes a confidential investigation inquiry which can be initiated when' there are grave or
svslematie violations by a state party. In addition, under the Protocol, at the time of signing or
ratification the state may declare that it does not recognise the power of the Committee to undertake
the above-mentioned confidential mvestigation, a declaration not made by Spain,

(3) \different case is that of the second International Covenanton Economie, Social and Cultural Rights,
the adoption of which reflected the qualitative and quantitative changes experienced by the United
\ations during the 1g6os. In this case, the monitoring body was not ereated within the treaty, but rather
alterwards by Resolution 1985 17 of the United Nations Economic and Social Couneil (ECOSOC),
with the objective of monitoring the functions of this body and not the activities of States regarding the
arlicles of the Covenant. However, itwas in 2008, through the adoption of the Optional Protocol, that
the Committee’s competences came to melude the classie trio: reports, interstate complaints and
mdividual complaints. Italso establishes the technique of confidential investigation. Spain ratified the

Protocol in 2013,

-~

The Convention against Torture, ratified by Spain in 1987, establishes the Commitiee’s competences
as being the presentation of reports and the mechanisms for interstate and mdividual complamts.
However, the Optional Protocol to this Convention, ratified by Spainin 20006, extends the competences
of the Committee to melude regularvisits to detention centres by wav of a subecommittee on prevention,
a moniloring lechnique shared with the European Convention for the Prevention of Torture and

Inhuman or Degrading Treatment or Punishment (1987).

and Cullural Itights (24) and the Optional Protocol (o the Convention on the Iights of the Child on a communications procedure

(4o ratifications) with fewer States parties, but they are not texts establishing catalogues ol rights.
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(50 \s for the Convention on the Flimination of Racial Discrimination, ratilied by Spam i 1969, on 13
January 1988 the state made the following declaration establishing procedural limitations on the
Commillee’s aclions:

“The Government of Spain recognizes the compelence of the Committee on the Elimmation of Racial
Discrimination to receive and consider communications from individuals or groups of individuals within the
jurisdiction of Spain claiming to be victims of violations by the Spanish State of any of the rights set forth in that
Convenlion.

“Such competence shall be aceepted only after appeals to national jurisdiction bodies have heen exhausted, and it
must be exercised within three months following the date of the ﬁllil'jll(“(‘i:l' decision”.

(6) In the case of the Committee on the Rights of the Child, itmust be emphasised that its competence is
imposed in the Convention on the Rights of the Child itsell; and there can he no voluntary acceplance
of that competence=. Ratified by Spaim i 19qo, itis the human rights treaty with the highest number of
ratifications (190).

(7) Other committees whose competence Spain has accepled are the Committee on the Rights of People
with Disabilities (through ratification of the Optional Protocol to the Convention in 2007); and

5 | 7

(8) the Committee against enforced disappearance, established by the International Convention for the
Protection of Ul Persons from Enforced Disappearance and ratified by Spain in 200q. \rticle 30 of
the Convention establishes the competence of this body (o examine individual communications

submitted by relatives of a (“Sil|)|)(‘£ll'(‘(| person.

(E) THE HUNMAN RIGHTS COMMITTEE AND SPAIN'S IRREGULAR COMMITMENT

The International Covenant on Civil and Political Rights proclaims basic and classic human rights by
meluding, for the first time in a biding text, a universal and general catalogue, and it is one of the most
recognised and renowned instruments - the international community. Tts impact in Europe is highly
relevant, since all the Furopean States are parties (o the Covenant and all but two, the United Kingdom
and Switzerland 2 are parties to the Optional Protocol. Many party States have been the subjectoladverse
decisions of the Human Rights Committee,

[Uis clear that there is a gradation of the rights included in the Covenant, which alfects their direct
clfect,whereitis declared thatitis automatically applicable without further implementing measures being
necessary for some ol its provisions, for example, the prohibition of torture or slavery, but not others=,
which suffer from a certain lack of precision. This lack of clarity must be related to the large number of

signalol‘\ States, and to the need for g(‘ll(‘l'il'is(‘lli()ll on some issues that in different legal systems must be

20

C. Fernandez Casadevante Romani, ‘La |n';i('li<':| (\s‘|>z|ﬁ()|;\... supran. 7, al 2.

]

* Thstatus of ratifications of Human Rights Treaties is available electronically at: hitp: - indicators.ohchrorg,
= (. Rodriguez Rubio, "La eficacia de las resoluciones del Comité de Derechos Humanos', in A, Cuerda Ruezu (ed), Las
lensiones entre la criminalidad internacional v las garantias propias de un Estado de Derecho en un mundo globalizado,
(Universidad Rey Juan Carlos, 2008) 147-175. al 151,

5 La apertura constitucional al Derecho Internacional v Furopeo de los Derechos Humanos. Ll articulo 10.2 de la
Conslitucion espanola, (Consejo General del Poder Judicial, Madrid, 1), at 120.
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described i detail in the national systems ol protection. Clear prool of this is article 14,52 relation to
which, in its judgment of 21 October 1985, Spain’s Constitutional Court considered the connection
between the International Covenant and articles 241 (on effective judicial protection) and 10.2 of the
Spanish Conslitution. Indeed, in 2000 the Committee found that Spain had breached this article by nol
providing for the right to a second eriminal hearing, which has led (o suceessive amendments of the
Organic Law on Judicial Power extending the appeal procedure.

The activity of the Human Rights Commitlee has been profuse in relation to all the state parties,
meluding the countries of Europe. Up to 2018, the Committee’s individual communications mechanism
had admitted 37 communications agamst Spaim and decided on the merits of the cases. In the mostrecent,
in 20174, the Committee found that the state had extradited a suspected terrorist (Mr Ali Narrash) to his
country ()I'llilli()llellil) (Moroceo) without having first ascertained that his life or physical mtegrity would
nol be atrisk, thereby violating article 7 of the Covenantswhich had already been the main subject of
General Recommendation 31 (2004) of the Committee. The Committee applied an interpretation that is
close to the peremplory norm (ius cogens) ol international law, which ron-refoulement s, i a way similar
(o the ECHR In the Views of the Committee, Spain had the obligation of:

“(1) providing adequate compensation for the violation of his rights, laking account of the acts of torture and ill-

treatment to which he was subjected as a result of his extradition to Morocco; and (i) taking all possible steps 1o

cooperate with the Moroccan aathorities in order to ensure effective oversight of the author's treatment in

Moroceo.™

Previoushy, i 2013, the Human Rights Committee had eriticised Spain for violation of articles 7 and 2.3,
Prior to her acquittal in the National High Court,where she was charged with collaborating with an armed
group, Ms Achabal Puertas had complained that she was the victim of torture while being held
mceommunicado al Civil Guard headquarters in Madrid. The Committee considered that Spain was under
an obligation to provide Ms Achabal Puertas with an effective remedy which had to melude an impartial,
cffective and thorough investigation of the facts, and itis under an obligation to prevent similar violations
by putting a definitive end to the practice of incommunicado detention.

Differences of opinion between the Huaman Rights Committee and the European Court of Human
Rights (ECUTR) are highlighted in this case, having the ECUTR determined itwas imadmissible, with the
succinet explanation of not having found anv violation of the Convention articles. That, however, made it
possible for the Committee o examine the case, as Spain had made areservation to the Optional Protocol

to the Covenant by which it gave priority to the ECHR.

24

“Exervone comvicted of a erime shall have the right to his conviction and sentence being reviewed by a higher tribunal
according to law.”

% Article 7ol the International Covenanton Civiland Political Rights establishes: “No one shall be subjected to torture or
lo cruel, inhuman or degrading treatment or punishment. In particular, no one shall be subjected without his free consent 1o
medical or scientific experimentation.”

2 Decision approved |>} the Committee inits mith session period (7 o 2; .|l||} 2014), Communication No. 2008 2010,

CCPR ¢ D 2008 2010, 30 Seplember 2014,
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The decision in Achabal Puertas was seen as a signal by the Committee directed 1o the Earopean
States who share that provision, by offering its mechanism ol individual complaints as a remedy (o a
|)()ssi|)|(- lack of effectiveness on the parl ol the ECUITR.>

In the final Observations on the sixth reeular report of Spain, the Human Rights Commiltlee

8 | | 8

reproaches Spain for nol guaranteeing the direct application of the International Covenant on Civil and
Political Rights in national legislation, <|(-5|)il(\ the contents ol article 10 of the S|>;mis|1 Conslitution, and
[or the absence of a spwifi(' |)|‘()('(\(|ur(' (0 i|n|)|(‘|n(‘nl the decisions il(l()|b|(‘(|. In lact, the mlormation
|)|‘(‘>‘(‘nl(‘(| Iy S|min [or the iln|>|(‘m(\nlali()n ol the decisions in Nchabal Puertas and Narrass was
msullicient according o the Committee’s assessment in its follow-up report even though Spain had
inslalled video camera surveillanee svstems |)(>|i('(‘ stations and (‘l|)|)l'()\(‘(| Instructions 11 2015 and
12 2013, but without in('|u<|ingsp(\('iﬁ(' |)|'(>\i5i0||5()|1 the |)r(-\(‘nli()n ol torture.

The main concerns about Spain also include the situation of unaccompanied minors, an issue that is
a Illili()l' [ocus in the Observations on the sixth |'(‘|)m'l.=”'|‘|1(‘ 1SSUCS ()IiIIllil('('()lll|)<‘\lli(‘(| [oreign minors and
the use of police force were eraded B and Cin the follow-up recommendations of the Committees To thal

| 8 |
must be added a third issue (given the lowest grade (F)), namely the lack of investigation into human rights
violations durig the Civil War and the Francoisl (|i('lzll()|'s||i|), amatler in the Commillee again urged
S|)zlin:

“The Committee regrets that the State party does not intend to repeal the 1977 Amnesty Actand that no measures

have been taken to implement its recommendations regarding: (a) the investieation, prosecution and punishment of
| 8 & g | |

perpetrators and redress for vietims of past human rights violations, in particular for victims of international erimes;

and (b) the review of the legislation on the search for, exhumation and identification of disappeared persons and the

proy islon ()I):\(|(‘(|u;ll(' resources.”

Similarly, in the Committee’s Observations on Spain’s sixth report, the State was urged 1o review the
Citizen Security Act. The Commitlee was |)zn'li<'u|zu'|\ concerned about the |)|'z1('li('(‘ of summan
deportations (devoluciones en caliente) v Ceuta and Melilla, rejecting the special regime that the Aet
grants (o these territories, and il soughl the ereation of an ilnl(‘l)('n(h'nl mechanism with authority to
suspend negative decisions on expulsions.

I'ven when the nature of the Committee’s decisions and recommendations has to be distineuished

8
[rom those from an International Court, such as the European Court of Human Rights, it cannot be denied
| 8

that the States are subjectto the rule of law m the terms they have ratified the Optional Protocol and, then

-

7 1L Gerards, “Inadmissibility decisions of the Earopean Court ol Human Rights. \ eritique of the lack of reasoning’, 17
Human Rights Law leview, (2004) 148-158 |doiz 101093 hirlr nglog4].

A Informe sobre el seguimiento de las observaciones finales del Comite de Derechos Humanos, CCPR € 122 3. der8 de
abril de 2018.

- Inthe concluding observations on the sixth periodic reportol Spain, the Committee is concerned about the situation of
unaccompanied minors and asks the State to develop a standard protocol for determining their age andurges the State to alway s
take into account the bestinterests of the child in all decisions concerning unaccompanied minors (para. 23 eUseqq.).

3 Inthe Committee’s evaluation report, the letters B, Cand E correspond to the following assessments ol replies:

B: Rephy action partially satisfactory
C: Reply action not satislactory

I Information or measures taken are contrary Lo or reflect rejection of the recommendation.
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it would be more than mecongruent not to follow the recommendations emanated from this and other
bodies. Something that expresshy has denied the Constitutional Court and Supreme Courts, arguing its
lack o “legal character” inorder to avoid the execution of the recommendations. Nonetheless, still remains
some hovels about the execution of European Court of Human Rights sentences, showing up little
differences between legal and quasi-legal bodies of protection
[nsupportofl thatidea, the Human Rights Committee General Comment No. 33 stated that:
“While the funetion of the Human Rights Committee in considering individual communications is not, as such, that
of a jJudicial body, the views issued by the Committee under the Optional Protocol exhibit some important
characteristies ol a judicial decision. They are arrived at ina judicial spirit, including the impartiality and
independence of Committee members, the considered inlerpretation of the languages of the Covenant, and the
determinative character of the decisions.”*
Morcover, the absence of an mternational human rights court leads us to see the Human Rights
Commitlee as the sole mechanism occupyving to universal human rights at dividual communications
level, El('(‘()lll|)il|li(‘(| only by the Committee on Economie, Social and Cultural Rights we are gomg 1o

examine down bhelow.,

(G) COMMITTEE ON ECONOMIC, SOCINLAND CULTURAL RIGHTS, SPAIN AND ACCESSTO
HOUSING

While the International Covenant on Civil and Political Rights was the product of a classic and
westernised vision of human rights, the second of the international covenants gave avoice to another part
ol the mternational community, one that inereased insize and influence during the 1960s. The new nations
born of decolonisation clamoured for a more realistic view of the situation faced by millions of people and
the prevailing causes in situations of destitution and impoverishment, along with cultural neo-imperialisim.
The creation o both covenants was based on the idea that enil and political rights should he immediately
applicable, otherwise economie, social and cultural rights would be applied progressively. s This
dichotomy between human rights, now resolved, was certainly the reason why the International Covenant
on Economice, Social and Cultural Rights did not automaticall incorporate a monitoring body. \s
remarked above, this emerged as a substitute for the ECOSOC verification system, which was later
established as a true human rights committee in the 2008 Optional Protocol, 42 vears alter the adoption
ol the Covenant.

Inthe vears following its ereation, the Committee on Economie, Social and Cultural Rights (CESCR)
has made recommendations and observations on the reports presented by Spain (six until 2018), and has

zul()l)l(‘(l decisions ('()ml('mning Slmin on (Wo occasions.

P
JI

STC 70 2002, de 7 de abrily STS 141 2015 de 11 de febrero.

)

2 General Comment No.22. The Obligations of States Parties under the Optional Protocol to the International Covenant

on Civil and Political Rights, [Human Rights Committee, CCPRC GC 33,3 November 2008.
B A Cancado Trindade, “La proteceion internacional de los derechos econdmicos, sociales v culturales’, Estudios de

Derechos Humanos, (Instituto Interamericano de Derechos Humanos, 1994).
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In the final Observations on the sixth regular report by Spaing, the CESCR recommended that Spain take
the legislative measures necessary 1o ensure that economice, social and cultural rights enjoy the same level
ol protection as civil and political rights, “including by means of the remedy of amparo.”™s In addition, the
Committee remained concerned about untenable disparities between the regions in the enjovment of
these rights and recommended that Spain better coordinate social wellare services. Similarly, it was
concerned about the effect of austerity measures mtroduced after the economie erisis, diserimination
between men and women, unemplovment, and the working and living conditions ol migrants in
Temporary Migrant Reception Centres (Centros de Estancia Temporal) i Ceuta and Melilla,

However, it has been the right to housing and the issue of evictions that has most concerned the

Committee in relation to Spain, so much so that Spainis one of only three countries to be condemned by
the Committee, the others bemg Ecuador and Taly.
In the final observations of its report, the CESCR recommends that the state address the social housing
deficit, regulate the private housing market review its tenaney legislation and provide for effective judicial
mechanisms o guarantee protection s for evietions, the Committee has complained to the state of the
need Lo adopta protocol that incorporates reasonableness and proportionality, and which ensures, among
other things, compensation or alternative suitable accommodation for people inimpoverished conditions
who suffer evietion.

In addition to these observations, the two condemnations in 2013 and 20177 must be taken mto
accounl. The first decision ruled against Spain for violation ol articles i, which involves the obligation of

the States to provide their eitizens with an adequate standard ol living,

mcluding housing, clothing and
food (which inno case entails a subjective right of mdividuals to housing, but rather the obligation of the
Slate o ereate favourable conditions for individuals to he able to aceess housing) and 2.1 of the Covenant,
by which the parties commit to taking steps to achieve the full realisation of the rights recognised m the
lrealy.

\fter she had failed to pay several mstalments of her morteaee, there was a possibility that the author

| 228 |

wouldlose her home following auction of her property as ordered by Court No i, although there had heen
no nolification of the mortgage enforcement proceedings.
The Committee considered that the State party had an obligation to provide the author with an effective
remedy:

“in particular: (a) to ensure that the auction of the author's property does not proceed unless she has due procedural

yrolection and due process, in accordance with the provisions of the Covenant and taking into account the

| | | 3

‘4()Illllli (‘1"5 general comments OS. and 7; and )) LO I'1‘i|ll urse the author -()I' ¢ legal costs ill('lll'l'(‘( ill ¢
Commillee's general ts Nos. 4 and 7 and (b) 1o reimburse the author for the legal cost Lin l

a
K1

Concluding Observations on the sixth periodie report by Spain, 25 \pril 2018, Committee on Economie, Social and

Cultural Rights, adopted by the Committee atits G3rd session period (12-2g March 2018), 15 Caz ESP CO 6.
5 Ibid., para. 6.
30 Ibid., para.30.
7 Decision adopted by the Committee under the Optional Protocol to the International Covenant on Feonomie, Social
and Cultural Rights concerning Communication No. 5 2015, 21 July 2017 and Communication No. 2 2014, Decision adopted by

the Committee inits 53th session period (1-1g June 2013), 13 October 2015,
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processing of this communication.”

The CESCR also recommended that the State should include guarantees of non-repetition and prevent
similar violations in the future. However, this was not the only occasion on which Spain has heen
condenmed. In Julv 2017, i the decision approved by the Committee concerning Communication No.
5 2013, the State was again condemned for violating articles e and 2.1 of the Covenant, this time with the
addition ol article 10, referring 1o the protection of the familv#* On this occasion a family with two minor
children was evicted from social housing belong 1o the Madrid Housing Institute because they were
unable to pav the rent, and all their appeals had been rejected. Inits decision, the Committee obliged the
State, in parallel with the carlier decision, 1o provide the authors with an effective remeds: 1o grant them
public housing il needed. 1o award them financial compensation for the violations suffered, and to pay the

authors’ costs ol the |>|‘(><'(‘(\(|ings hefore the CESCR.

(1) COMMITTEE ONTHE ELINUINATION OF DISCRININATION AGAINSTWOMEN AND THIE
JUDGMENT |2(33 2018 OF THESPANISH SUPREMECOURT

\rticle 17 ol the CED AW created whatis known as the “Committee™, originally with functions limited to
the regular presentation ol reports by States parties and the issuance ol general and particular
recommendations. For that reason, the adoption of the additional Optional Protocolin iggg was welcome
news as it greath extended the competences ol the monitoring body and made it possible to receive
communications from individuals or groups of individuals under the jurisdiction of States parties for
violations of the Convention, after they have first exhausted all national appeals. The CED AW has a
peculiar character which distinguishes it from other human rights catalogues in that it is not a mere
declaratory text, but rather, in addition to bemg a compilation of the fundamental rights of women, it
establishes an action plan for the States parties and international organisations.”

Spain has assumed most ol those commitments and has so far presented eight regular reports to the
Committee. The last, prepared in combination with the seventh reportand presented in 2015, represents
an advance with regard to the recommendations established by the Committee in light of the sixth report
presented in 2009, largely due o the adoption of different legislative instruments such as Organie el
12013, which modifies the Criminal Code with regard to violence agamst women, and et 12 200¢ on
asvlum and subsidiary protection, which includes the recognition of gender-based persecution in the

contexts ol refuge and asvlum (although with restrictions).

38

The article 100 of the Covenant preseribes: “The widest possible protection and assistance should be accorded to the
family, which'is the natural and fundamental group unit of sociely, particularly for its establishment and while itis responsible
for the care and education of dependent children. Marriage must be entered into with the [ree consent ol the intending spouses.”

31 Jaising, The Convention on the Elimination of all forms of Discrimination against Women (CEDAW) and
Realisation of Rights: Reflections on Standard Settings and Culture’, in M. Shivdas et AL (eds), Without Prejudice: CED 1)

and the Determination of Women’s Iights in a Legal and Cultural Context, (Commonwealth Secretarial, London, 2010) g-13,
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[However, the CEDAW Committee still has reservations about the actions ol Spain based on the
seventh and eighth reports. Ithas highlighted its concern over the reduction of resources allocated to the
|)|‘(‘\(‘nli()n ofand fight agamst discrimmation during the recession, reminding that more i this context, it
should give “priority to women invulnerable situations and avoid retrogressive measures.™

The ruling against the State in Gonzdlez Carreno v Spain (prior to Spanish Supreme Court Judgment
1263 2018, analysed below) must be noted, given that the Committee continued to consider that there was
alack of understanding of the Convention by the State and it urged that judges and lawvers be |)|‘()\i(|(‘(|
with traming in this matter™. The Committee called on Spain to:

“Provide legal education and regular traiming for government officials, Judges, lawvers, senior judges, prosecutors,

police officers and other law enforcement officials on the Convention and the Optional Protocol and on their

application, so that the Convention and the Optional Protocol can serve as an effective framework for all laws, court

decisions and policies on gender equality and the advancement of women.”
Regarding gender-based violence, the CED AW Committee urged the State 1o revise et 2007 so as (o
mclude other forms of gender-based violence, apart from violence in close relationships, such as police
and \\()|'|\|)|a('(‘ violenee, or violence by care Proy iders. Tt was |);l|‘|i('l||z\|'|\ concerned about the high
number of children Killed by their fathers and the lack of forethought in this area. Furthermore, there was
criticism of the deterioration of protective services and the limited availability of shelters for women and
children, |);1|‘Ii('u|z1r|\ in rural arcas. In addition, the Committee sisted on the need to |)|'()\i(|(‘ mandalor
(raining I'(n'ju(|;_§(‘s, prosceulors, |»()|i('(‘ oflicers and other law enforcement officials |>} meluding a gender-
sensitive perspective in all preventive procedures applving eriminal law provisions in cases of violenee
agamst women. It also encouraged the State to collectstatistics broken down by sex.

Returning to the case of Gonzdlez Carreno v Spain, the change of course resulting from Spanish
Supreme Courl Judgment 1263 2018 should he noted. This iu(lgm(‘nl |>|'()l|g|1| an end to the series of
negative judicial decisions (four in-all)# on the enforcement of the condenmation by the CED AW -
Commillee z\<|(>|)li()n ofviews® that urged Slmin lo granl the author ;1|>|>|'()|n'inl(' |'('|m|'ali()n, o conduct an
exhaustive and ipartial mvestieation, and to strengthen application of the legal framework to ensure tha

hausl limpartial ligal lto strengthen application of the legal | N thal
the competent authorities exercise due diligence when dealing with situations of domestic violence, #
follow ing I'in<|ings ofviolations ol articles 2, 5 and 16 of the Comvention. Ms Gonzalez Carreno's voungesl
daughter was murdered by her father, Ms Gonzalez Carreno’s former partner, who had been convieted of
laught [ered by her father, Vs ( [z ( | parl ho had | ted of

gender-based violence. Ms Gonzélez Carreno had appealed repeatedly to the authorities to prevent the

i Conecluding Observations on the seventh and eighth periodic reports of Spain, Committee on the Elimination of

Discrimination \gainst Women, 2 July 2013, para. 8.
Al

Ibid., para.ro.
©“ The history of Ms Gonzdlez Carreno’s case 1o have the State held lable for the abnormal functioning of the
administration of justice includes four judicial decisions in the negative prior (o the said judgment of the Supreme Court: in
20075 by the Ministry of Justice, in 2008 by the National High Court, in 2009 by the Supreme Court and in 2011 by the
Constitutional Courl.

B RoAbril Stolfels, “The “effectiveness” of CEDAW Committee Gonzalez Carreno v. Spanish', 19 SYbIL (2013), 5653-372
[doi: 1047103 svbil.ig.27].

“ Decision adopted by Commitled at its 38th session period (30 June 18 July 201/), Communication No. 472012, 13

\ugust 2014. Commilttee on the Elimination of Discrimination Against Women. CEDAW €58 D 47 2012,
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[ather fromvisiting the child unsupervised but that condition was alwavs refused, with fatal consequences
for the child.

[n its judgment, the Slmnish Supreme Courl (‘l|)|)|i(‘(| a judicial eriterion that took into consideration the
mternational and national legal principle of the rule of law, and rejected the contention that the decisions
of the committees were mere recommendations, in line with the words in Order 260 2000, dated 13
November, issued by the Constitutional Court \|»|w:|| 3427 1999, where 1t established that “the
mternational treaties and agreements on Human Rights are unavoidable instruments for  the
mterpretation of the fundamental rights under the Spanish Constitution (article 102 Spanish
Constitution). Thus, an appellant should have an adequate and effective remedy for asserting before the
Spanish courts the nullity of his eriminal convietion when his human rights have been violated pursuant to
an international treaty signed by Spam.” Although the judgment recognises that there is no direct
|)I'()('(‘(|l|l'(‘ in S|)e1in’s svstem o enforee the Committee’s decision, 1t accepls thatitis binding on the State
parly, and also considers it to be “the authority that enables a claim to be brought against the State for
[inancial liability arising from the abnormal functioning of the administration of justice, as the last means
1o obtain I'(‘|)il|’£l|i()|l.""-3Tllllh‘, by overturning the contested judgment and obliging the \dmmistration (o
pay 600,000 curos as compensation for moral damage, it confirms the breach of Ms Gonzalez Carreno'’s
[undamental rights in the terms setout by the CEDAMW Committee.

That judgment puls an end Lo alegal analvsis based on a scantunderstanding of international law and
its single-tier svstem. Further, it makes it clear that the considerations of the monitoring bodies of the
human rights treaties signed by Spaim have an evidentand unavoidable interpretative value. . \s expressed
m General Comment no. 33 of the Huaman Righls(:()lnlnill('(', “The views of the Committee under the
()I)Ii()nzd Protocol represent an authoritative determmation by the organ established under  the
Covenant itsellf charged with the mterpretation of that instrament”. \ similar statement is meluded in
General Recommendation No. 28 on the core obligations of States Imrli(‘s under article 2 of the
Convention on the Elimmation of All Forms of Discrimination zlgzlinsl Women, asserting that “the
Committee on the Elimimation of Discrimination against Women and other actors at the national and
mternational levels have contributed to the elarification and understanding of the substantive content
of the Convention's articles, the 5|)(‘('i|'i(' nature ol discrimination zlgzlinsl women and the various
mstruments required for combating such discrimination.™

Whether the CED AN Committee s officiall |'(‘|)r(‘5(‘nling the inl('l'ln'('lali()n of the Treaty or not,
the countries |';1|i|'\ing Ill(‘()l)li()nal Protocol assumed that it 1s, since they are zu'('(‘pling the Commillee

compelence lo recenve and consider individual communications, having the opportunity not do to so.

& Supreme Court Judgment 1263 2018, |7.|l||} 2018,
0 CGutidrrez Espada, “La aplicacion en Espana de los dictimenes de Comités Internacionales: la STS 1263 2018, un
importante  punto de inflexion’, 10 Cuadernos — de - Derecho Transnacional, - Octubre  (2018), 836-851 |doi:
hitps: dororg 10.20318 edl2018.4400].

7 General Recommendation No. 28 on the core obligations of Stales parties under article 2 ol the Convention on the

Elimination of All Forms of Diserimination against Women, CEDAW € GC 28,16 December 2010.
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() DISTINGUISHHING COMMITTEES FROM OTHER HTUMAN RIGHTS MECIHANISMS

(1) International Human Rights Courts: The European Court of Human Rights

The cases before the different UN treaty-based bodies are not to be equated to sentences of International
Courts. Nonetheless, some gaps remain regarding  the  effectiveness ol International - Courts
pronouncements in the same wav these are also present in the cases before the Committees. The
differences between Courts and Committee has more to dowith proceeding than with final decisions. The
ability to receive and consider communications from mdividuals make Committees very close 1o
International Courts, some voices having expressed there is no difference when States have ratified the
lextineluding these competencest,

IFrom an International Law perspective, the nature of the Human Rights Committee and European
Court of Human Rights is the same: they are both treaty body control mechanisms. Their funetion is o
control the fullilment of the treaty and also to offer citizens the opportunity to enforee human rights in
theirown countries. Besides, the decisions made by either of themhave to e considered res tudicata. This
is best llustrated by the fact that most Furopean States are giving priority (o the European Courl of
Human Rights or another procedure formulating a reservation in the Optional Protocol of the Human
Rights Committee. Il the States are not having a sense of obligation about the Committee, why should it
be necessary?

[Uis quite clear that the obligations themselves are emanated from the ratified treaties, and not directly
from the Committees decisions. But the Committee adoption of views reflectviolations of these treaties,
W hile these conventions are part of the rule of law, the States must comply effectively with Committees
observations m the same way they have to comply with International Courts sentences, in the sense
expressed by the Human Rights Committee i its General Comment No. 33, when observing that “the
Optional Protocol sets out a procedure, and imposes obligations on Slates Parties 1o the Optional
Protocol "o

Certainly, the States ratifving the Optional Protocol have accepted the competence of the Committee
lo receve and consider communications. \lso this General Comment express forcefulness with explicil
recognition of the obligation of States Parties to refraim any retaliatory measures against authors of the
communicalions.

\sanother example,we canobserve how the Optional Protocol to the Convention on the Elimination
ol Al Forms of Discrimimation against Women declares i its preamble “States parties to the Protocol
should undertake to respect the rights and procedures provided by the Protocol and cooperate with the
Committee on the Elimination of Diserimination against Women at all stages of its proceedings under

the Protocol;”. Alongwith the non-permission ol any reservation.

® - C Fernandez de Casadevante Romani,'La ¢jecucion de sentencias v decisiones de tribunales v comités’ in C. Escobar
Herndndez et AL (eds), Los Derechos Humanos en la Sociedad Internacional del siglo X \1 (Coleccion Escuela Diplomatica,
2000), 179-198.

- General Comment No.33. The Obligations of States Parties under the Optional Protocol to the International Covenant

on Civil and Political Rights, Human Rights Committee, CCPRC G \ovember 2008.

a0
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\ further consideration is the difference between the “views™ and the “recommendations™ adopted by
a Commiltee. Following article 7.4 of the CED AW s Optional Protocol the State must consider each of
them as distinetive things: “The State Party shall give due consideration to the views of the Committee,
together with its recommendations™ As illustrated in the Protocol, different wavs to accomplish different
things are being considered. In the same line, the Optional Protocol to the International Covenant on
Iconomie, Social and Cualtural Rights expressed “ After examining a communication, the Committee shall
transmitits views on the communication, together with its recommendations”. Iwe add to this the formal
legal language used by most ol Commitiees, itis clear that we are in front of something ol very different
nature of a mere recommendation’s mechanism. For instance, i the: Optional Protocol 1o the
International Covenant on Civil and Political Rights we can observe the words “jurisdiction” or
“compelence”. In the European Covenant of Human Rights, the Courtis deseribed as follows “T'o ensure
the observance of the engagements undertaken by the High Contracting Parties in the Convention and
the Protocols thereto, there shall be setup a European Court of Human Rights™, which can be identified
as the same function of the Committees regarding its own rules.

\s Thavealready mentioned, we mustlook to the procedure morder to find the substantial differences
between International Courts of Human Rights and Committees. Even when the Human Rights bodies
arc alto entitled to adoptinterim measures when itis desirable to avoid irreparable damage to the author
ol the communication” Committees do not hold oral hearings, being the totality of the process written.
W e can findin the Committees more procedural cconomy, with the role of the “expert” and a much more
confidential process. The lack of transparency have been seen by the Spanish Supreme Courl as an
clementto rest efficacy to the decisions emanated from the Human Rights Committees,

In the same way itis essential to distinguish between the enforeeability and enforcementwhether of
the sentences (International Courts) or resolutions (Committees). As ECHR make clear inarticle 46, the
Slates are responsible for the observance ol the Court pronouncements, which is based in good faith,
giving the competence to monitor execution to another body designed by the Treaty: The Committee of
Ministers. This body is -of course- a political one, being the same reflection proposed for the Huaman
Rights Committees, and the execution of sentences is not to be compared to those in the domestic level.

Regarding the efficacy, apart from the particular execution of judgments of the ECHHTR we have (o
consider there is a res interpretata elfect, smee Slates have a legal obligation (o take the full body of the

Courl’s case law into account® Every ECUTR ju(lgm(\nls would also have also erga omnes elfectss, since

i this regard, Vid,, Bo NV azquez Rodriguez, “Interim Measures Requested before International Courts and Quasi-
Judicial Bodies inthe Protection ol Human Rights: Do They Also Protect the Right to Participate in Public AfTairs?, 22 8V b/1.
(2018), 77-115,
- The Spanish Supreme Court expressed in the sentence STS 141 2013, de i de febrero the following: “El mencionado
Comité de Derechos Humanos de laONU no tiene no tiene cardeter jurisdiceional de modo que sus resoluciones o dictamenes
carecen de aplitud para crear una doctrina o precedente que pudieravinealar a esta Sala de lo Penal del Tribunal Supremo™
O M Arnardottr, Res Interpretata, Erga Omnes Elfectand the Role of the Margin ol Appreciation in Giving Domestie
Elfectto the Judgments of the European Courtof Human Rights’, 28 The European Journal of International Law, (2017), 810-
843 |doizio.nogs ejil chnoys).

B S Almeida, “La ejecucion de Sentencias del Tribunal Europeo de Derechos Humanos: la singularidad v eficacia del
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it focuses on law enforcementand establishes that on the basis of general international law ™. In the same
way, the International Court of Justice in Barcelona Traction Judgment expressed that erga omnes are
“obligations of State towards the mternational community as a whole™s Besides, 1t s widely recognised
that the compulsory nature of the Court’s case law is not confronted with the declarative and not executive
essence of the judgments, sinee that Court does not constitute a higher instance and the legal proceedings
are nol automatically re-openeds.

\fter an erratically tendeney i the Constitutional Courty, the Law 7 2015 admitted the possibility to
appeal for areview of sentence (recurso de revision) in case there is no other possibility

Exen when we can argue that the res interpretata and the erga onmes effects can be assumed in the
Human Rights Commilttees, itis essential to underline the lack of a specific mechanism for re-open the
cases alter the views have been adopted, which make up the main difference between the ECHTR and the
Human Rights Committees.

Ixen though, this is not a situation created by the presumption that they are legally different things,
but crafted by the different degree of compromise from the States (in this case, Spain), since the
obligations are still the same (emanated from a Human Rights Treaty): erga omnes and alfecting basic
human rights. \ctually, in the commented Sentence 1265 2018, the Supreme Court clearly expressed that
the lack ol observance of CED AN “s adoption ol views conslitutes a grave breach ol articles 14, 13,18 and
24 ol the Spanish Constitution, accepting a Human Rights Committee resolution as avalid element to
[ormulate a claim for the patrimonial responsibility of the State,

In addition, we can argue a much bigger coneretion in the ECUTR pronouncements, structured in
[ormal sentences. Besides, judicial bodies are not only to be defined by the decisions adopted but also

through their structure and authority, which is certainly differentin design and legal mtention.

(2) Human Rights Council Mechanisms

(@) niwversal Periodic Review (U PR)
Created by the General Assembly in the UNGAR Go 231, this mechanism of the UN Human Rights

Council tries to be a neutral process 1o analvse the fulfilment of human rights (>|>|ignli0ns by States ecach

Sistema de Proteccion de Derechos Humanos', IN 1ivD Repiblica y Derecho, (2019), 130, al 23,
O ML Arnarddttir, Res Interpretata..., supra n. 52, al 821,

5 Barcelona Traction, Light and Power Company Limiled, Second Phase, Judgement, 5 February 1970, 1€ Reports
(1970). 3, pérr. 33,

0 SoAmeida, La ejecucion de Sentencias..., supra n. 53, al 21,

7 The Constitutional Court stand for the automatic execution of |“,(2I||le|(|g(\|m'nl on Barberd, |/(’.5'.\'("(/[,[(’/(ll?(/-/(l/)(ll’(/()
v. Spain (Bult Case) in 198, granting “recurso ol amparo™ and ordering provisional measures, when i igg 4 ithad rejected the
execution of ftwiz Vateos v. Spain judgment, denving its supranational character,

M Article 3282 of the Law 7 2013 declares: “se podra interponer recurso de revision contra una resolucion judicial firme
cuando el Tribunal Europeo de Derechos Humanos haya declarado que dicharesolucion hasido dictada enviolacion de alguno
delos derechos reconocidos enel Convenio Euaropeo para la Proteccion de Derechos Humanos v Libertades Fundamentales
v sus Protocolos, siempre que laviolacion, por su naturaleza v gravedad, entrane electos que persistan y no puedan cesar de

ningtin olro modo que no sea mediante esta revision.”
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[ive vears. s considered in the resolution itis “based on an interactive dialogue, with the full involyement
ol the country concerned and with consideration given Lo its capacily -building needs; such a mechanism
shall complement and not duplicate the work of treaty bodies™,

The nature of the different UN Human Rights mechanism is well structured and non-overlapping
svstem. Incthis case, UPR offers recommendations (o States after a whole process ol examination,
mcluding the participation of envil society and the State itsell: The recommendations are based in the
promotion and protection of human rights in general, not focusing in individual elaims or situations.

Fxen though, the Thuman Rights Council is the mam political human rights body in the United
N\ations », and the considerations of the UPR are also anchored to that idea. Nevertheless, the
examination is a huge effort of the international community thought as the trident “international
organizalions-Stales-civil socicly™. The participation ol all these subjects is granting a certain degree of
complete monitoring process, also complementing another procedure.

In the treaty-based bodies the concluding observations to the periodical reports of States play an
important role m the process ol evaluating a country situation, and mavhe that is the closest tool to be
compared with the UPR However, the second is not linked to specific treaty obligations, covering “all
States and all norms™, providing a forum for the universal promotion of human rights.

Contrary (o the responsiveness of the ECHHTR with the doctrine of the margin of appreciation, in the
L PRouniversality of human rights constitutes an axiom. This is essentially a barrier (o efficacy but also a
guarantee for the promotion of Human Rights. Universality reflects also when other States make its own
recommendations to another mside the UPR which have been seen as atool to emphasise bilateral state-
lo-state relations®™ As stated by Cowan, “in the UPR sovereignty is formally respected and, indeed, small
countries felt that its modalities offered an unprecedented opportunity for their voices 1o be heard™,

something really far for the poor mteractions emanated on treatv-based mechanisms.

(h)  Special Procedure
The emphasis of the Special Procedure is substantially different from other mechanisms. The idea of
“urgent” and “alarming” violations of human rights by a State moves the focus away country-specific
perspective with the support of the High Commissioner of Human Rights (OHCHR). Reports based on
rescarches and visits 1o the territory, and also complams to be addressed by the State meluded in the
procedure, alwavs those whose protection of human rights is more worrving. What we find i this tool is a
change ol focus on the prevention and promotion of Human Rights to a later stage, when it is urgent to

address the protection of fundamental and basic rights. In the words of HOEHNE, “Special Procedures

91D Gaer, "N Noice Nola Eceho: Universal Periodie Review and the UN Treaty Body Svstemy', 7 Human Rights Law
Review (2007), 109-13q [doi: 10,1093 hrlr nglo4o).

o fhid., atiz;,

K MaceMahon etal, "\ Step Ahead in Promoting Huaman Rights? The Universal Periodic Review of the UN Huaman
Rights Council, 18 Global Governance (2012), 231-248, al 235,

2 )oK Cowan and J. Billaud, ‘Between learning and schooling: the politics of human rights monitoring at the Universal

Periodic Review', Third World Quarterly (2013), n75-ngo, at u8i |doi: hitps: - dororg 101080 014365097.2013.1047202].
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mechanisms thus resulted from compromises and ad hoe solutions, rather than from a plan or predefined
strategy "

\tthe moment, the Special Procedure counts 44 thematic mandates and iz country-specific. It elearly
reflects that this mechanism is not examining all human rights violations, but only the more alarming
territories™, frequenthy those who are undergoing a political erisis or an armed conflict, such us Svria or
Sudan. Nevertheless, ithas been discussed whether the Special Procedures are also entitled to supervise
Humanitarian Law®, given the particular and worrving situations of those territories and the unavoidable
necessary interaction between Human Rights Law and Humanitarian Law. In any case, this is something
that moves away from the competences of the treaty-based bodies.

From alegal perspective, this is a non-conventional body, depending on Human Rights Council and
observing the general situation of human rights in a specific country, without having an explicit mandate
ol surveillance from a treaty. Furthermore, its competence has not been singularly aceepted by States, but

adopted by the former Commission of Human Rights and now developed by the Couneil.

() Complaint Procedure

This Human Rights Council mechanism s the closest to the Human Rights based bodies” competence to
receive and consider individual communications in the whole UN Human Rights svstem. Based on the
[ormer 1303 procedure, the 2007 renovated mechanism s directed to address violations of all human rights
worldwide.

The mam difference with the Committees is that this is a universal tool, since a communication can
be submitted whether or not the State has ratified any of the Human Rights treaties. 1t also, of course,
undermine the effectiveness of their decisions and transform their legal nature, pushing itaway frombeing
aquasi-judicial organ.

\partfrom that, the Human Rights Councilis to decide on the experts (based on working groups and
Slate delegations). This is a restricted and mtergovernmental UN body, in contrast to the Commuiltlees.
W hether the admissibility eriteria are almost the same, there is no need to base the communication on a
spectlic treaty, butinany violation of human rights committed by a State, and not politically motivated.
Moreover, this is a subsidiary mechanism in respect o trealy bodies and Special Procedure, as itis stated
m the admissibility eriteria that requires “not already being dealtwith by a Special Procedure ora Treaty
Body™. Actually, the possible measures to be taken by the Human Rights Council are limited 1o the

following;

0. Hoehne, ‘S|)<\('i:l| Procedures and the New Human Highls Council. A Need for Sll';llvgi(' |)()sili()ning', s Fssex

Human /{11(//7/.»' leview (2007),16,al 5.
0 The 12-country mandate at the Special procedure are currently: Belarus, Cambodia, Central African Republic,
Democratic People’s Republic of Korea, Eritrea, Islamic Republic of Tran, Mali, Eritrea, Occupied Palestinian territories,
Somalia, Sudan and Syria,
% Ph. Alston et.al, The Competence of the UN Human Rights Council and its Special Procedures inrelation to A\rmed
Conflict: Extrajudicial Executions in the War on Tervor', 1 Furopean Journal of International Law (2008), 183-20¢. |doi:

Wips:  dotorg 100093 enil chnoo6l.
hitps: - dotorg 101093 ejil chnoot
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“-To keep the situation under consideration and wait for further information from the State concerned.

-To keep the situation under consideration and appoint an expert to monitor the situation and report back to the
HRC.

-To discontinue considering the situation.

-Torefer the matter to the 1233 public procedure.

-Torecommend that the country be urgently reviewed through the UPR.

-To give afollow-up to the process, if the State fails to compl with HRC decisions or refuses (o cooperate.,
-Torccommend the OHCHR (o provide technical and capacity building assistance to the country coneerned ™.
This lack ol quasi-judicial nature has been an obslacle for individuals, sinee the efficacy ol its decisions is
still more difficult to mamtain than those from the UN treaty-based bodies. This is something that is

evidenced i the |)I'()('(‘(|ll|‘(‘, |)I'il('|i('(‘ and shorlage of cases.

() FINALTHOUGHTS

The human rights treaty-based bodies are quasi-jurisdictional mechanisms whose main objective is to
guarantee compliance with the conventions they protect and, in that sense, Spain and other States that
have ratified the conventions are obliged to comply with the treaty provisions. The observations and
recommendations in response o the reporting method must be included m this point, as must the assent
to other methods, such as conlidential investigation and regular visits, when the State in question has
consented to be bound by them.

Due to the lack of an international human rights court and effective national mechanisms for the
mterpretation ol the norms inconjunction with the international treaties, the decisions of the human rights
commillees are mercasingly relevant as it is necessary (o appeal to these bodies of last resort in order to
assess the commitments acquired by the State on certam occasions.

The Human Rights Committee has a symbiotic relationship with the European Court of Human
Rights, where there are sometimes dissonant and sometimes concordant opinions. This double channel
allows citizens to appeal on adual (universal or regional) track for recognition of possible violations of their
[undamental rights. There is a hierarchy between the two bodies, with priority given to the ECUHIR, but
that does notlessen the effectiveness of the Committee. Morcover, although the ECHHR s ajurisdictional
body, which distinguishes it from the Committee, the resultis not muach different if the eitizen is seeking
recognition ol aviolation of rights and the binding effect on the State to comply with the decision of the
corresponding body, although there are differences with regard to the enforcement mechanisms that the
national legal svstem provides for cach resull.

Inits short lifetime, the Committee on Economie, Social and Cultural Rights has twice had grounds to
condemn Spain, which, apart from Ecuador and Taly, is the only country to have that particular blemish.
That factis representative of the part that Spam may play i the protection of human rights around the
world, since these are not only fundamental ewil rights and freedoms, but also have a wider and more

complex nature to which Spain and its neiehbouring countries must respond.
2 2

o6 Tmplementation of UN General Assembh Resolution 6o 2731 of 15 March 20006 entitled ‘THuman rights Council,

\ HRC 5 CRP3, 10 December 2000.
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Gender-based violence is one of the great challenges of this century, not only in Spain but in most
countries, and itis unacceptable thatin a case as conclusive as Gonzdlez Carreno, the legal system gave a
number of simplistic excuses so as to avoid admitting an evident iability, now accepted in Supreme Court
Judgment 263 2018, which considers that mternational law is nota mere anecdote in Spain's legal system
and, likewise, that the protection of minors who are vietims ol gender-based violenee is not a secondary
necessily.

Human Rights Council mechanisms have different focus from treaty-based bodies, and clearly seek
to be complementary and develop a positive synergy with them. Only treaty-based bodies can be defined
as quasi-judicial methods, being those from the UPR, Special Procedure and Complaint’s Procedure ina
much more political and institutional nature,

In general, Spain complies with its obligation of regular information to the commitices analysed
above and, 1o a certain extent, it has accepled some of the recommendations made by these bodies in
previous session periods. [Ecannot be denied that there has been an advance in the understanding of the
dimensions of the human rights phenomenon, and in the legislative and social systems ereated i the last
20 vears. However, itis essential that the recommendations and decisions of these bodies are accepled,
and that the nationallegal systemis equipped with a specific implementation procedure that permits direct
application of the provisions of these treaties, which should take place at the EU level.

Likewise, there are issues of vital importance that remain unresolved, issues in which Spain can be a
leading country with respect to human rights in Europe. For that purpose, there should be reconsideration
ol the current policies on migratory flows, non-accompanied minors, hot returns, access (o housing,
equality between men and women, and effective judicial protection that truly grants mdividuals the ability
to have breaches of their human rights recognised prior to completion of the procedures in the

international bodies of last resorl.
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