Spanish Judicial Decisions in Private International
Law, 2003

This section was prepared by Dr. E. Zabalo Escudero, Professor of Private International
Law at the Universidad de Zaragoza, with the collaboration of Dr. J. Pérez Milla,
Dr. P. Diago Diago and Dr. K. Fach Gémez.

I.  SOURCES OF PRIVATE INTERNATIONAL LAW

II. INTERNATIONAL JURISDICTION

1. Family

— SAP Valencia. 3 July 2003. Web Aranzadi JUR 2003\212530.
Jurisdiction of Spanish Courts to hear a marriage nullity case in a foreign coun-
try between a Spanish complainant and his foreign spouse.

“Legal Grounds:

(...) And in accordance with articles 21 and 22 of the LOPJ, Spanish Courts
and Tribunals have jurisdiction in the marriage nullity case held in Havana between
the complainant of Spanish nationality and the defendant of Cuban nationality and
therefore the first of the grounds for opposition to the judgenient of the Court of
First Instance cannot be upheld and must be completely dismissed”.

— SAP Orense. 9 June 2003. Web Aranzadi JUR 2003\178058.

Jurisdiction of Spanish Courts in an inheritance division matter. Tacit submission.

“Legal Grounds:

(.. .) In accordance with article 63.1 LECiv.,, the defendant and those that may
legitimately be party to the case being heard may file a complaint regarding the
lack of jurisdiction of the court before which the case was filed on the grounds
that it should be heard in a foreign court. In accordance with article 64.1 the dec-
linatory plea must be filed within the first two days of the period allowed to respond
to the complaint or within the first five days of the hearing citation and will have
the effect of suspending the principal proceedings under way until it is resolved.
In the case at hand, a request for the judicial division of the inheritance of Luis
Manuel filed by his siblings Camila, Mari Luz and Victor, the decision was taken
to hold a meeting with all of the heirs to establish an inventory. One of the heirs,
the appellant José Pablo who failed to file the declinatory plea within the five-day
deadline, filed a complaint for the first time at the meeting to establish the inven-
tory (held subsequent to the five-day deadline) claiming lack of jurisdiction and
the competence of the Panamanian courts given that the inheritance documents
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were processed by Luis Manuel in Panama. At that same act the appellant opposed
the merits of the case prior to formulating the jurisdiction exception and therefore
the latter could not be upheld both for the extemporaneous nature of the allega-
tion as well as the tacit admission of jurisdiction which was expressly accepted
at the 20 December 2001 hearing (‘the competence of this court which has already
been decided is not being called into question’) and therefore it is confusing as to
why the issue would be brought up again in this appeal. Assuming the jurisdic-
tion of Spanish Courts to hear the initial request, the existence of judicial pro-
ceedings on the same issue in the Panamanian courts is irrelevant and the conclusion
is therefore reached that such a procedure cannot support the exceptions of
litispendency or res judicata that were also invoked”.

— SAP Barcelona. 1 April 2003. AC 2003\1120.

Lack of jurisdiction of Spanish Courts in proceedings with regard to a child born

out of wedlock. Submission on the part of the complainant of the principal case to
the courts of Ecuador and the child’s legal domicile in that country.

2.

“Legal Grounds:

(...) The Judge of the court of first instance allowed the declinatory plea regard-
ing jurisdiction based on the lack of jurisdiction of the Spanish Courts to hear
the complaint filed and pointed out that the submission of the complainant of the
principal case to the courts of Ecuador and to the child’s legal domicile in that
country led to this decision. (...) It is our view that, in fair application of the
above-mentioned doctrine, the conduct of the appellant was what determined the
jurisdiction of the Ecuadorian Courts in light of the fact that he acted freely before
such courts. In contrast to the view expressed by the appellant, the case filed before
the Spanish Courts is the one seeking to weaken or aiter a privilege that he him-
self recognised by establishing the legal residence of his partner and daughter. His
claims of defencelessness caused by the case being filed before the courts of
Ecuador cannot be heard in accordance with the different procedural principles in
force in the two countries given that there is no prior objective ground giving rise
to doubts concerning the procedural assurances provided to the appellant in that
nation and to which he submitted in the past as was indicated above”.

Contracts

— STS. 11 June 2003. RJ 2003\5348.

Jurisdiction of Spanish Courts to hear a case regarding property statement, divi-
sion of shared property and other issues regarding assets in Spain. The suit was
filed by one co-owner against the other, both foreign nationals who shared a non-
matrimonial registered partnership.

“Legal Grounds:

(- ..) The petitum clearly shows that the litigation has undeniable patrimonial
content derived from the existence of a civil community formed between the par-
ties whose separation is proposed as well as the corresponding rendering of accounts
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in addition to compliance with the agreement entered into by the parties on 28
July 1986 which also reflects patrimonial content in its reference to the recogni-
tion of propriety ownership regarding the objects in question, all of which sepa-
rates the entanglement or rectification of the litigation from the institution of
marriage. This is independent of the fact that when the assets in question were
acquired, the parties were joined in a relationship not legally recognised in Spain
and therefore in this particular case it is not possible to apply the extension to the
institution of marriage referred to in Article 22.3 legally denominated in Spain as
a de facto couple. The application of article 22, paragraphs 1 and 2 (and not the
erroneously applied number 3 which, once again, envisages matrimonial relation-
ships) is the basis for the jurisdiction that thus becomes undeniable therefore call-
ing for the overturn of the declared lack of jurisdiction and, in accordance with
lapsed article 1715 LECiv., the examination of the merits of the case. Therefore,
this court recognises the jurisdiction that was rejected in first instance while also
recognising the validity of the argumentation made on this issue by the Court of
Instance in light of the fact that the source of the proceeding, as regards its respec-
tive postulate, dates back to the content of that 28 July 1986 agreement (.. .)".

— STS. 1 April 2003. RJ 2003\2979.
Tacit submission to Spanish Courts.

“Legal Grounds:

(...) The first ground of the appeal (article 1692—4° of the old LECiv.) denounces
over zealousness in the exercise of jurisdiction leading to infraction of article 51
of the above-mentioned LECiv. The Appellants (Panini Espafia, SA and Panini,
SpA) hold that, although the first of the two companies cited above was the one
that commercialised in Spain the albums and picture cards that are the focus of
the litigation, the printing of this material was done by the second company in
Italy and this activity is therefore subject to Italian law and not Spanish law given
that it cannot be considered a ‘civil business initiated in Spain’. If the alleged
‘meddling in image rights’ had indeed been committed by Panini, SpA, it could
only have been committed in Italy. The approach confuses the procedural ques-
tion of the acting jurisdiction, in accordance with the criteria set out in ‘interna-
tional jurisdiction’, with the legal rules of material law applicable to the case and
fails to clarify, although implicitly this is deduced, whether its new petition, set
out in this ground, refers to both defendants or, as can be inferred, exclusively to
one. Moreover, this analysis of the ground, lacking in arguments, should find sup-
port in the lack of conviction regarding its viability because it is all for nought;
according to the proceedings the Italian company submitted to (tacitly at least)
Spanish Courts and Tribunals meaning that the latter have jurisdiction to hear this
case, in accordance with paragraph two of article 22 LOPJ given that the lack of
passive legitimacy that was asserted does not give rise to any exception of lack
of jurisdiction but rather is an argument in favour of the acceptance of the juris-
diction under dispute”.
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— STS 1079/2003. 10 November 2003. Web Aranzadi.
Tacit submission to Spanish Courts.

“Legal Grounds:

(...) The only request laid down in the complaint filed was to sentence the
defendant to be present and to submit to the liquidation of the joint property
arrangement that existed between the two parties for the duration of the mar-
riage . .. (.. .) In response to the complaint the defendant, Mr. Rickmann, tacitly
submitted, by virtue of having failed to submit a declinatory plea, as he had in
the former case heard before this same Court of Haro. In consequence, no infringe-
ment has been detected of article 9.2 of the Civil Code given that it is a private
international law regulation the purpose of which is to determine the rule applic-
able to personal effects and especially to patrimonial assets under the economic-
matrimonial regime but not to effects resulting from the dissolution of the marriage
bond. There was no infringement of article 22.3 of the LOPJ either given that the
defendant had established legal domicile in Spain; a fact accredited in the judge-
ment handed down in first instance. In addition to the above, the criteria set out
in number one and two of the same article cited above prevail and are indeed
applicable”.

— AAP Madrid. 23 April 2003. Web Aranzadi JUR 2003\274111.
Lack of jurisdiction of Spanish Courts in a VAT claim filed by the Spanish Tax
Administration.

“Legal Grounds:

(.. .) Therefore, this party is of the opinion that the origin of the tax obligation
claimed is not contractual but rather extra-contractual and arises by virtue of an
act of the Spanish Government meaning that, in accordance with article 22.3 of
the LOPJ, the Spanish Courts have jurisdiction in this claim especially consider-
ing that the taxable transaction took place in Spain. It is also clear that for the
defendant, as well as for the complainant and in the interest of justice, Spanish
jurisdiction is the most advisable especially in light of the fact that the defendant
has the means and is present in our country and the alternative jurisdiction is not
clear. For these reasons a request is filed to overturn the resolution of the First
Instance Court and to replace it with a new resolution recognising the jurisdiction
of the First Instance Court to resolve this case with its inherent declarations. In
response to the above statement, it should be pointed out that, despite the affirma-
tions made by the appellant, the obligation that forms the basis of the claim can-
not, under any circumstances, be considered to be of an extra-contractual nature
because, in contrast with the complainant’s pretension, the collection of VAT cor-
responding to the purchase of refrigerated lorries cannot be conceived indepen-
dent of the sales contract because, by legal imperative, the payment of the tax
arises from the existence of a transaction subject to such tax. The tax obligation
cannot, therefore, be conceived independently of the sales contract at the time
when the tax authorities called for its payment. Moreover, this is independent of
the fact that VAT accrued by virtue of the sales operation and is an autonomous
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obligation arising ex lege and therefore independent of the price agreed to by the
contracting parties. Furthermore, in light of the contract subscribed to (which was
perfected in France, the country that accepted the offer and where payments were
made) it was drawn up as such by the appellant party itself in the invoices; an
issue not susceptible to change in the terms called for by the appellant for the sub-
sequent claim of VAT by the purchasing party. For all of the above, the appeal
should be rejected”.

— AAP Valladolid. 30 June 2003. Web Aranzadi JUR 2003\191378.
Lack of jurisdiction of Spanish Courts with respect to a sales contract the pay-
ment of which was to be made in Germany.

“Legal Grounds:

(.. .) With regard to the specific issue of jurisdiction, the appellant herself
pointed to article 5.1 of the 1968 BC as the applicable regulation — a precept
assigning jurisdiction to the court at the location where the obligation must be
fulfilled. As concerns sales contracts, consolidated case law has established the
criteria applied in our 10 November 1999 ruling that the place where the obliga-
tion is to be fulfilled is where payment should be made. The facts of the com-
plaint clearly seem to indicate that the place of payment was Germany because it
was there, according to the banking information provided by the seller, that a bank
transfer was made in the amount of the down payment and a personal cheque was
issued for payment of the balance. Moreover, the ruling correctly appealed con-
siders the place of delivery to be Germany because the merchandise was deliv-
ered there to the porter in compliance with article 31.a) of the cited Vienna
Convention”.

— AAP Cadiz. 31 March 2003. Web Aranzadi JUR 2003\158981.
Lack of jurisdiction of Spanish Courts in monitory procedures.

“Legal Grounds:

(. ..) A brief overview of the complaint filed is enough to show that the com-
plainant herself has named Schiedam (Holland) as legal domicile, requesting
notification of the claim at said domicile and the summons for payment issued to
the debtor at that domicile. Therefore, and without having to analyse jurisdictional
issues, when requesting the monitory procedure in the circumscription where the
debtor has legal domicile to be heard by the Judge of First Instance and having
infringed upon the above regulation and the requirements highlighted, the view is
that the First Instance Judge does not have jurisdiction to hear the monitory pro-
cedure requested. As a result, it is also the view of the court that the complaint
should not be granted leave to proceed and much less notification be issued at the
expressed domicile”.

— AAP Huelva. 12 September 2003. Web Aranzadi JUR 62\2003.
Tacit submission in marine transport issues. Article 17.c) BC.
“Legal Grounds:
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(...) In this case one of the uses of marine transport is the inclusion of sub-
mission clauses to the courts of another State and in this sense the so-called Spanish
‘minor case law’ has become prevalent. Although the use of this type of clause is
common practice in the sector, it cannot be interpreted (as the appellant has done)
that submission to the Portuguese Courts is not a use of the international trans-
port of goods because the use is constituted by the submission to one of the con-
tracting states and not to a single specific state, Portugal being one of the contracting
states. In addition to this requirement, the requirement that one of the contracting
parties have legal domicile in Portugal is also fulfilled. The requirement of com-
pliance with the attributive clause of jurisdiction is also applicable. The judgment
handed down by the TJCE on 16 March 1999 points out that ‘in so far as an
attributive competition clause attached to a bill of lading is valid according to arti-
cle 17 of the Agreement in the docker — porter relationship, said clause may be
invoked vis-a-vis a third holder of such bill of lading from the moment at which,
in compliance with applicable national law, the holder of the bill of lading assumes
the rights and duties of the porter’. In this case it is not enough to only consider
the supposition underscored by the TJCE (when the use of the clauses corres-
ponds to a use prevailing in the field of international commerce in which they
operate and are familiar with or should be familiar with); one must also consider
that the complainant based his claim on the bill of lading and therefore cannot
claim the validity of some clauses and the invalidity of others in accordance with
his interests”.

— AAP Cadiz. 27 May 2003. AC 2003\1134.
Jurisdiction of Spanish Courts in marine credit issues. Enforcement of the Brnssels
Convention of 10 May 1952,
“Legal Grounds:
(...) the part of the alien issue taken into consideration by the Brussels Convention
and applicable to this case is that of domicile of the parties or of one of them in
a contracting State other than that of their nationality permitting them to be sued
over contractual matters before the court of the place in which the obligation on
which the complaint is based was or should be fulfilled in accordance with arti-
cle 7.1 of the above-mentioned convention. Based on the above, the remedy of
appeal should be admitted thus recognising the jurisdiction of the courts of this
judicial district and specifically that of the Court of First Instance no. two in
Algeciras to hear the complaint filed”.

3. Provisional measures

— AAP Madrid. 27 June 2003. Web Aranzadi JUR 2003\248576.
Lack of jurisdiction of Spanish Courts with respect to the request for the adop-
tion of precautionary preventive seizure measures. Multiple defendants.
“Legal Grounds:
(.. .), it should first of all be pointed out that article 5.1 of Community Regulation
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44/2001 is not applicable to this case because no specific mention was made in
clause 4.8 of the sales contract of the shares that the place of fulfilment of the
obligation should be Spain and the place of fulfilment should therefore be the
Republic of Argentina (. . .). Article 22.3 of the LOP/J is not applicable to this case
either because the obligation to make payment for shares arose from a contract
that was not endorsed in Spain and therefore should not be fulfilled there either.
(...) The appellant claims that, in accordance with article 6.1 of the above men-
tioned regulation, the case can be heard by a Spanish Court because charges were
filed, jointly with the Argentinean purchasing entity, against two Spanish compa-
nies. (. . .) the fact is that the above mentioned article 6.1 cannot be applied to this
case either because the fact that two of the companies charged have legal domi-
cile in Spain (‘Telefonica, S.A.” and ‘Grupo Admira Media, S.A.”) does not mean
that Spanish Courts automatically have jurisdiction in the case. Moreover, from
document number one furnished by the requesting party it can be deduced that
these companies of Spanish nationality were not party to the above mentioned
contract which is the focus of future litigation. In other words, charges were filed
by the complainant against the Argentinean company ‘Atldntida de Comunicaciones,
S.A.” — formerly known as ‘Editorial Atldntida S.A. - which was indeed party to
the contract, and also against two other Spanish companies, ‘Telefonica, S.A.” and
‘Grupo Admira Media, S.A.’ that were not party to said contract. It should also
be mentioned that the abundant documentation furnished regarding action taken
by said Spanish companies fails to prove that they were even shareholders of the
purchasing company at the time the contract was signed or that they had any close
connection between themselves or with the Argentinean company (. . .). For all of
the above, it is incumbent upon this Court to uphold the ruling delivered in first
instance and to thus dismiss the appeal declaring lack of international jurisdiction
of the Spanish Courts to hear this case regarding the company of Argentinean
nationality and residency ‘Atldntida de Comunicaciones, S.A.’, also declaring that
there is no motive for adopting the precautionary measure called for with respect
to the other two companies of Spanish nationality and domicile ‘Grupo Admira
Media, S.A.” and ‘Telefonica, S.A.(...)".

Lis pendens - related actions

— SAP Lérida. 10 February 2003. AC 2003\575.

Lack of jurisdiction of Spanish Courts. Lack of lis pendens.

“Legal Grounds:

(...

Moreover, and to further highlight the reasoning presented above, if recogni-
tion of the jurisdiction of the Spanish Courts was based solely on the criteria of
the nationality or residence of the complainant in Spain, there would be no terri-
torial connection criteria for the determination of the domestic jurisdiction of the
Spanish Courts determined by the domicile of the minor; territorial common law
that would be applicable for the adoption of the measures requested with respect
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to a child born out of wedlock in terms of the exercise of patria potestas. This is,
therefore, a personal action and, as indicated by the STS of 17 November 1998,
‘in accordance with rule number one laid down in article 62 of the Code of Civil
Procedure, jurisdiction to hear litigation corresponds territorially to the court where
the minor has legal domicile’.

As for the facts and the legal grounds: referred to, the fact is that when Mr. . . . filed
charges before the Spanish Courts for the custody and care taking of his daugh-
ter . . . and subsidiarily requested a visitation scheme, the minor had already been
residing in Germany for over seven months and at that time a judicial resolution
had been delivered by the courts of that country awarding the patria potestas of
the minor to the mother, Ms. . .. Of course at that point in time the complainant
could have filed the appeals envisioned in the 1980 Hague Convention with a view
to procuring the return of the minor to Spain and, once the child was here, express
his pretensions directly related with the minor. The filing of the lawsuit, when a
German Court had already awarded the mother the patria potestas of the minor,
a pronouncement followed by other judicial resolutions which, through direct inter-
vention of the complainant, established a visitation scheme in harmony with the
personal, family and social circumstances of the minor, would lead to the sanc-
tioning of two completely different visitation schemes; i.e. the one granted by the
German judicial authorities and the one devised by the Spanish Courts. These re-
solutions grant visitation rights with very different scopes in the absence of, as
pointed out by the STSJ of Catalonia of 10 October 2002, any expedient way to
harmonise and reconcile the two resolutions.

Furthermore, the possibility of delivering judicial resolution laying down a vis-
itation scheme without having met beforehand with the minor and without being
able to assess, by any of the means available under law, the child’s current per-
sonal, family and social circumstances, especially in light of the significant amount
of time passed since the mother and daughter moved to Germany, hampers an
assessment of the minor’s best interests — interests directly related to the favor filii
principle that underlies our domestic legislation as well as the provisions con-
tained in the international treaties subscribed to by our country. And finally, the
clear contradiction between judicial resolutions will stand in the way of their
enforcement or at the very least such enforcement will be limited geographically.

Therefore, provided that there is no controversy with regard to the care taking
and custody of the minor, the patria potestas of whom was awarded to the mother
by virtue of the judicial resolution of the German Courts, and given that the minor
and her mother had already established habitual residence in that country at the
time when the complainant filed the suit giving rise to this proceeding, in accor-
dance with article 22 of the LOPJ the Spanish Judges and Courts do not have
Jurisdiction to hear the case leading inevitably to the upholding of the remedy of
appeal filed and the reversal of the first instance resolution”.
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III. PROCEDURE AND JUDICIAL ASSISTANCE

— STS. 14 April 2003. Web Aranzadi RJ 2003\3708.

Lack of international notification, non-declaration of contempt of court, need for
an order for enforcement of the bankruptcy resolution ordered in Switzerland in order
to be taken into consideration in litigation in Spain against the bankrupt party.

“Legal Grounds:

On 14 October 1992, Mr. Dario filed a small claims hearing against Mr. Marcelino
calling for payment of 406,885 Swiss Francs or an equivalent amount in pesetas
plus interest accrued to be made to the complainant. According to the suit, this
amount was owed to the complainant for professional services rendered to the
defendant or to his companies. (. ..) The court highlights the fact that all pro-
ceedings have been contrary to the constitutional principle prohibiting defence-
lessness (article 24.1 Constitution). The judgement of the First Instance Court,
subsequently confirmed by the Provincial Court, did without the elementary response
as to whether the letters rogatory sent to the Swiss authorities summoning the
accused to appear at the hearing and respond to the lawsuit as requested by Mr.
Dario was actually carried out or not. The lack of concern was such that the judge
did not even declare the defendant in contempt of court. The fact is that if there
is no record of a summons having been issued allowing the defendant to respond
to the suit, no judgement can be issued against him.

(.. .) Notwithstanding the above, and in light of the assertion made by Mr. Luis
Carlos, legitimately intervening in the process as the manager of the defendant’s
bankruptcy proceeding and acting on his behalf, that before issuing a declaration
of nullity a careful look must be taken at his Supreme Court appeal because if it is
upheld and his representation is admitted, such a declaration would be inappropriate.

The first ground, in accordance with article 1.692.4 LECiv. alleges infraction
of articles 600 and 601 in relation with articles 955 et. seq., all of the same law,
for not taking into consideration the documents filed to accredit the existence of
a bankruptcy proceeding taking place in Switzerland that prevented the com-
plainant, who is party to that proceeding, from filing his particular judicial claim
against the bankrupt party once a unanimous agreement was reached with all of
the creditors.

The ground is rejected not only due to its faulty procedural formulation but
also case law from this court has reiterated that the appeal must specifically indi-
cate the rule that has allegedly been violated; not covered in the ground.

In addition to that, and we repeat, the ground is rejected based on substantive
issues. The appellant does indeed first of all allege a declaration as to the state of
the bankruptcy of the defendant in Lugano and it goes without saying that the
above-mentioned convention with Switzerland would have to be applied for such
a declaration to take effect in Spain. Under no circumstances may this be substi-
tuted by simply presenting the document accrediting that bankruptcy declaration.
Moreover, the Swiss regulations governing bankruptcies, the effects of the bankruptcy
declaration and of agreements with creditors require proof of Swiss Law (article
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12.6 Civil Code). It is not admissible either that the appellant overlooks this pre-
cept citing only Spanish bankruptcy rules as if Spanish law were applicable for
his convenience”.

IV. RECOGNITION AND ENFORCEMENT OF FOREIGN
JUDGEMENTS AND DECISIONS

1. Family

— ATS. 15 July 2003. RJ 2003\6221.

Divorce judgement delivered by the Gibraltar Supreme Court; new legal system
arising from the 19 April 2000 Agreement between Spain and the United Kingdom;
consideration of Gibraltar as a territory of the European Union and to which Community
regulations apply, while the United Kingdom assumes responsibility for its external
relations; subject to the principle of free movement of judgements.

“Legal Grounds:

(...) The request under scrutiny here is clearly affected by what is now the new
regulatory framework which is, in turn, the result of a new state of affairs under-
lying that legal situation and the consequences of which, going beyond their own
scope, cannot be ignored and are key to the decision that should be adopted. On
19 April 2000 the system agreed to between Spain and the United Kingdom with
respect to the authorities of Gibraltar in the context of European Union instru-
ments and related Treaties was made public (. . .) Here it is important to highlight
and bear in mind that the above-mentioned agreement — laying down the legal
system affecting the Gibraltar authorities and their resolutions and that for reasons
of time restrictions was not taken into consideration in the resolution of the order
for enforcement of the above-mentioned judgement issued by the Gibraltar author-
ities and subject to the consideration of this Court — is a reflection of the unequiv-
ocal will to consider Gibraltar, within the framework of international judicial
cooperation, as a territory over which the United Kingdom assumes international
responsibility vis-a-vis the rest of the European Union Member States (and by
extension vis-a-vis the Member States of the European Free Trade Association);
an assumption of responsibility that, although contemplated in a general manner
in article 299.4 of the EC Treaty, is explicitly laid down within the scope of inter-
national cooperation and recognition of decisions.

This new system agreed to between Spain and the United Kingdom is the fruit
of the negotiating process carried out within the European Union regarding the
Gibraltar dispute and is the result of the current state of events on this issue. This
reality is, beyond all doubt, that which has led to the creation of the new Community
regulatory framework on recognition of judgements and which underlies its pro-
visions that were already in force at the time that the request for official recogni-
tion now under scrutiny was tabled.

(...) The legal consequences arising from this new Community regulatory
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framework, which as far as this case is concerned is a reflection of the new state
of events created within the European Union with respect to the territory of Gibraltar
and the judgements issued by its authorities subsequent to the 19 April 2000
Agreement, must transcend beyond the strict time scope of their provisions and
project the reality that they envision and the principles that guide them towards
the case now under study with a view to preserving the most basic coherency and
standardisation of decisions and to establishing homogeneous criteria based on the
current state of events — both material as well as legal — with the ensuing effects
on legal security. This calls for the study of judgements issued by the Gibraltar
authorities, independent of the recognition system to which they are subject, as
judgements from a territory situated within the confines of the European Union,
to which Community regulations apply and with respect to which the United
Kingdom assumes responsibility for external relations which, as such, must benefit
from the free movement of judgements — a Community objective — as well as from
the general principle leading to its achievement, regardless of the authority issu-
ing such judgements and therefore not tied to the recognition of sovereign author-
ity and the subsequent jurisdictional authority.

In any case, recognition of a judgement issued by the Gibraltarian authorities
should be subject to compliance with the requirements laid down by autonomous
law comprised of a system created as a result of the 19 April 2000 Agreement
already referred to. Paragraph 3 of said agreement states that the authority of the
United Kingdom which, in accordance with paragraph 2, must certify the authen-
ticity of decisions issued by the Gibraltarian authorities shall be the United Kingdom
Government/Gibraltar Liaison Unit for EU Affairs of the Foreign and Commonwealth
Office of the United Kingdom with headquarters in London or any other body of
the United Kingdom with headquarters in London that the Government of this
State decides to name. Said measure must form part of the conditions laid down
by LECiv. 1881 and nust especially be included in the requirement laid down in
article 954.4 of the LECiv.

In this case the authenticity of the resolution the recognition of which is sought
has been certified by the United Kingdom Government/Gibraltar Liaison Unit for
EU Affairs in accordance with arrangements set out in Council document 7988/2000
of 19 April and has the corresponding apostille. All of the other requirements that
must be met for the official recognition of the judgement laid down in paragraphs
1, 2 and 4 of the above mentioned article 954 LECiv. 1881 have been complied
with and the international jurisdiction of the authorities issuing the judgement is
justified bearing in mind the nationality of the wife, the place where the marriage
took place and without losing sight of the role of the United Kingdom in taking
responsibility for the external affairs of the territory of Gibraltar in accordance to
the system agreed to forming part of the above mentioned EU Council document
7998/2000. There is, therefore, no incompatibility whatsoever with the judgement
issued in the court of law or its enforcement in Spain nor is there any proceeding
under way in Spain regarding the same issue and involving the same parties. Order
for the enforcement of the judgement is thus granted. (...)".
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— ATS. 31 July 2003. RJ 2003\6266.

Inapplicability of the order of enforcement procedure regarding the full legal
adoption of a minor born in Chile by adoptive parents of Spanish nationality res-
idents in Chile. Official equivalency by means of recognition expressed by the
body before which the request was filed.

“Legal Grounds:

(...) Given that the resolution the recognition of which is sought deals with
the full legal adoption of a minor, it falls into the category of acts of voluntary
Jurisdiction in which the intervention of the jurisdictional authority is not related
to litigation or controversy between conflicting parties but rather its action is nec-
essary in accordance with the corresponding regulation whether its purpose is to
receive statements of private will thus constituting a formal requirement for the
validity of the act or to interpret and apply the law to the case at hand providing
such case with the legal constitutive or attributive effects for those involved. In
the Spanish procedural system, one of the characteristics of acts of voluntary
jurisdiction is that they do not have executive consequences — at least in the strict
sense — nor material res judicata and the case can therefore be heard by judges
and courts by means of the applicable contentious proceeding.

In accordance with these characteristics, this Court has traditionally denied
recognition of acts of this nature by means of the order for enforcement (exe-
quatur) proceeding regulated in articles 951 and subsequent of the LECiv. For
quite some time now the unique differences between resolutions handed down
regarding voluntary jurisdiction cases and judgements issued in contentious hear-
ings have been highlighted. These differences are evident both in the cause and
the form in which jurisdictional action is taken as well as in the function that the
law reserves for the intervention of the jurisdictional body and in the effects that
one or the other type of decisions have. These differences preclude any attempt
that is even comparable to the proceeding envisaged in articles 951 and subse-
quent of the LECiv. and shift responsibility for the official recognition of acts of
voluntary jurisdiction to the body or authority before which the request was filed
for the recognition of the particular effects derived from such acts. In the case of
recognition in Spain of an adoption carried out overseas, in addition to verification
of the requirements set out in articles 600 and 601 of LECiv.\1881, attention must
also be placed on those set out in Spanish conflict regulations (article 9.5 Cc,
amended by Law 1/1996, of 15 January, including any possible international
agreements to which Spain is party and which are applicable based on the subject
matter and the date of the adoption or the request for recognition; all of this sub-
sequent to verification of the identity of the foreign institution through which our
legal system enforces regulations; through public order control authorised by arti-
cle 600-1 of the LECiv., if no other formula is possible (see article 9.5, paragraph
3 Co)".

— ATS. 24 July 2003. Web Aranzadi JUR 2003\206251.
Order for enforcement granted in the case of a divorce judgement issued in Andorra.
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“Legal Grounds:

(. ..) Given that no treaty has been signed with the Principality of Andorra and
that there is no applicable international regulation on the recognition and execu-
tion of judgements, the general regime of article 954 LECiv. should be applied
(.. .). It was determined that the judgement was final (. . .). Requirement 1 of arti-
cle 954 of the above-mentioned LECiv. 1881 should be considered met in light of
the personal nature of divorce proceedings (. . .). As for requirement number two
of the same article 954, accrediting evidence has been provided that the divorce
proceedings were initiated by mutual agreement of the spouses involved in the
process (. . .). As for requirement number three of the same article 954 regarding
correspondence with Spanish public order — in the international sense — compli-
ance is unquestionable: article 85 Cc envisages the possibility of divorce regard-
less of the form and time of the celebration of the marriage. The authenticity of
the resolution called for under article 954.4 is guaranteed by the apostille with
which it was issued and as is indicated in the case record. There is no reason to
believe that the international judicial jurisdiction of the Courts of the Principality
of Andorra was the product of the parties’ fraudulently seeking a court of conve-
nience (articles 6.4 Cc and 11.2 LOPJ) (. . .). No contradiction or material incom-
patibility was found with any judicial judgement delivered or case pending in
Spain. Order for enforcement is thus issued with regard to the judgment handed
down by the Sole Judge Court (Civil Section) of Andorra la Vella, Principality of
Andorra on 20 May 2003 by virtue of which a divorce was granted to Mr. Carlos
José and Ms. Gema who had contracted marriage in Madrid, Spain on 2 April
1993, registered in the Spanish Civil Registry”.

— ATS. 31 July 2003. JUR 2003\206271.
Concession of an order for enforcement of a divorce judgement issued in Mexico.

“Legal Grounds:

(- . ) The agreement signed between the United Mexican States and the Kingdom
of Spain on the recognition and enforcement of judicial judgements and arbitra-
tion awards in civil and commercial matters done at Madrid on 17 April 1989,
ratified on 10 July 1990 and published in the BOE of 9 April 1991 is not applic-
able in light of the fact that article 3.1 specifically excludes from its scope of appli-
cation: a) the marital status and the capacity of natural persons and b) divorce,
marriage nullification and corresponding system for the division of assets. The
general regime of article 954 LECiv. 1881 should be applied (. . .). Order of enforce-
ment granted (.. .)”.

— SAP Barcelona. 31 March 2003. AC 2003\1109.
Claim filed to eliminate financial provision granted in a divorce judgement handed
down by a French court. Application of the BC. Order of enforcement not necessary.
“Legal Grounds:
{...) We cannot state that that financial provision is specifically excluded from
the scope of the BC but neither can it be asserted implicitly, from the letter or the
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spirit of the agreement, that this exclusion can be deduced given that said inter-
national treaty includes an issue which is intimately linked with marital processes
(as is the case with financial provision) and that is alimony or maintenance pay-
ments that are specifically referred to in article 5.2. This fact is recognised in the
BC explanatory report of 28 May 1968 which was replaced by Regulation 1.347/2000
and does not merit further reference here. The BC of 1968 includes the mainte-
nance payments that may be established in judgements which, at the same time,
rule on marital status as recognised in article 5.2 itself in indicating that persons
domiciled in a State that is party to the agreement can be sued ‘in matters relat-
ing to maintenance, in the courts for the place where the maintenance creditor is
domiciled or habitually resident or, if the matter is ancillary to proceedings con-
cemning the status of a person, in the court which, according to its own law, has
jurisdiction to entertain those proceedings’. In other words, the agreement con-
tains provisions referring to maintenance payments even when such payments are
demanded by means of an incidental claim regarding marital status. We do not
see why the same logic should not apply to financial provision which is normally
established in proceedings regarding the marital status of persons. The important
matter here is that neither maintenance nor financial provision are specifically
excluded in the 1968 BC and that maintenance is expressly and specifically included
despite its relationship with certain marital status proceedings. Therefore, the issue
of financial provision cannot be excluded either because it is not specifically
excluded nor is it a marital status issue or a part of the economic regime of the
marriage although it is related (like maintenance) to proceedings concerning status.
(...) Having reached the conclusion that the BC of 1968 is applicable to the
case at hand, it should be affirmed that a Supreme Court order of enforcement is
not necessary for the purposes of this particular case. In accordance with article
26 of the BC, acknowledgement of the judgment, as concerns financial provision,
is automatic and can be carried out by the court before which said issue was pre-
sented and enforcement of the ruling may be requested in accordance with the
above mentioned agreement (. . .). Moreover, it would be considered overly demand-
ing to require the two parties to appear before the Supreme Court in a case in
which the issues are very clear. No one has questioned the existence nor the valid-
ity of the 1980 divorce judgement delivered in a hearing in which the two inter-
ested parties obviously participated and the pension payment was made during
many years as was openly admitted in this suit. No one addressed the issue of the
need for an order of enforcement either. As just stated, under such conditions it
would be overly zealous to demand compliance with said requirement and would
also be legally unnecessary as we believe we have adequately demonstrated”.

2. Contracts

— ATS. 4 March 2003. Web Aranzadi JUR 2003\87951.
Lack of relevance of the order for enforcement. Judgement delivered which vio-
lated the right to defence of the accused: lack of a summons served at his domicile



Spanish Judicial Decisions 299

In Spain: notifications served at branch offices that were no longer part of his patri-
monial holdings.

“Legal Grounds:

(...) In light of the existence of an Agreement between the Czechoslovak
Socialist Republic and Spain concerning legal assistance, acknowledgement and
enforcement of judgements in civil affairs of 4 May 1987, ratified on 22 September
1988 and published in the BOE of 3 December 1988 and considering that the
Socialist Republic of Czechoslovakia no longer exists — having given rise to two
new States, the Slovakian Republic and the Czech Republic, it is incumbent upon
this Court to rule on the applicability of the above-mentioned agreement to the
Czech Republic. Having examined the Vienna Convention on the Law of Treaties
of 23 May 1969 and especially the Vienna Convention on Succession of States in
Respect of Treaties of 23 August 1978, the conclusion reached is that in the case
of separation of parts of a State to form one or more States, regardless of whether
the original State continues to exist, the dominating principle is that of the ongo-
ing nature of treaties.

(.. .) The accused party alleges, as a cause for opposition ‘the flagrant viola-
tion of the principles of public order that should be respected in all proceedings’
and which were assumed violated for ‘not having been properly notified, for not
having the opportunity to defend herself, for not having been given the option of
arguing for the existence of the discretional clause before the judge of the pro-
ceeding and for not being able to answer the claims made by her adversary or pre-
sent evidence. She did not even have the opportunity to appeal the judgement that
today is to be enforced because she did not even have knowledge of said judge-
ment until it was final.” The appellant asserts that although in the pre-contract that
was formalised the legal domicile of the entity being sued was at the street known
as ‘Ollers s/n 0714, Balearic Islands, CIF A-07 255912, Spain,’ all of the notifications
related to the original proceeding were delivered to a domicile in the Czech
Republic, specifically at the street known as Vysocansk4, 20, Prague 9. The entity
being sued, while recognising that it did carry out commercial activity in Prague —
several supermarkets one of which was located at that address — pointed out
that on 9 June 1994, due to a divestment process, all assets were sold to the com-
pany ‘BILLA SPOL S.R.O.” accredited by documents 4, 5, 6, 7 and 8 furnished
along with the opposition brief. The appellant went on to explain that from the
documents presented with the suit it can be deduced that the notifications deliv-
ered during the course of the original proceeding were carried out in an irregular
manner. In the first summons dated 10 October 1996 we find the annotation ‘com-
pany does not reside at that domicile,’; some illegible scribbling is found on the
summons of 28 February 1997; and finally, the space for the signature of the party
receiving the summons remained blank in the case of the three summons dated
12 April 1997, 5 June 1997 and 14/30 July 1997 respectively. Thus formulated,
the cause of opposition must be admitted in light of the violation of the company’s
right to defence that forms part of the concept of the court’s public order; the High
Court having defined that concept, as a limit to the recognition and enforcement
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of foreign judgements which has acquired a new dimension based on the 1978
Constitution in which, without discussion, permeates the set of principles on which
our constitutional system is based, especially fundamental rights and public free-
doms, thus acquiring a unique content permeated by the demands of the Constitution
and especially by the demands imposed by article 24 of the Constitution.
Therefore, the only way by which this judgement handed down by the foreign
court could be upheld (not possible in the case at hand) is by issuing the judge-
ment in default, qualifying it as voluntary or of convenience, the only sort of
default, in accordance with the doctrine set out in STC 43/85 and AATS 10-9-96,
8-10-96 and 22-4-97, that would not be considered an obstacle standing in the
way of acknowledgement and enforcement of the judgement handed down by the
Czech Courts attenuating the violation of public order alleged by the defendant”.

— ATS. 16 September 2003. JUR 2003\214989.

Refusal to issue an order for enforcement ex article 954 LECiv. Default on the
part of the defendant and summons by means of public notice without having attempted
all forms of personal communication.

“Legal Grounds:

(.. .) Given that there is no treaty with the Republic of Venezuela nor is there
any applicable international regulation concerning the acknowledgement and
enforcement of judgements, the general regime of article 954 LECiyv. is applica-
ble (. . .). From among the requirements to which an official statement of acknowl-
edgement is subject, article 954.2 of the LECiv. of 1881 requires that the enforceable
judgement ‘must not have been delivered in default’. (. . .) In this case (.. .) it has
been accredited that the transfer of the complaint to the parties against whom this
present order for enforcement proceeding is directed, subsequent to several unsuc-
cessful attempts at the domicile designated by the complainant — specifically on
16 and 21 December 1987 and 11 January 1988 —, was carried out by means of
notices left at that domicile and in two local newspapers but despite these efforts
the defendants did not appear during the course of the proceedings. This course
of action, while it may comply with the law of the State of origin, cannot be
expected to safeguard the right to defence of the defendant from the standpoint of
procedural public order which, in its current configuration within the process of
official recognition of foreign judgements, has indisputable constitutional ramifications
that are linked, in this aspect, with the procedural rights and guarantees laid down
in article 24 of the CE because it has not been established that the defence had
timely knowledge, allowing it to exercise its right to defence, of the proceeding
under way against it in the State of origin, either personally and directly or via
notification by third parties — a family member, relative, neighbour or custodian
who, subject to legal obligation, could inform the defendant of the lawsuit under
way in the Republic of Venezuela thus assuring, to the degree possible, the effec-
tive reception of the communication or judicial summons by the addressee. In the
case at hand it has not been shown that the Court of origin did everything in its
power to deliver personal notification before it resorted to the mere public notice,
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nor was it determined that the underlying cause of the non-appearance on the part
of the accused was his own convenience, conviction or will — the only cases that
would not stand in the way of issuing recognition and the declaration of enforce-
ment called for. In light of the above circumstances, the request for the order for
enforcement should be denied”.

— STS. 23 July 2003. RJ 2003\6943.
Concession of an order for enforcement of a judgement issued in default. Absence
of defencelessness in the summons and in the notification of the judgement.

“Legal Grounds:

(...) The disputed summons was properly served as was highlighted in the
certification attached to the judgement handed down by the Supreme Court of
England stating that on 4 June 1993 an order to appear in court was issued and
the appellant was duly informed via registered mail delivered in a post-paid enve-
lope to his domicile in Nerja (Malaga) and acknowledgement of receipt dated 23
June 1993 was received (. . .). This shows that no infraction of constitutional doc-
trine was committed regarding acts of procedural communication because a situ-
ation of defencelessness was never produced. Moreover, the appellant knew of the
existence of the lawsuit because he wrote letters dated 14, 22 and 26 June 1993
that bear witness to the fact that he was fully aware of the lawsuit under way and
had been summoned to defend himself.

(.. .) With respect to the alleged violation of article 27.1 of the BC, the applic-
ability of which in enforcement issues is determined by remittance to article 34.2,
in accordance with which foreign judgements will not be enforced if their acknowl-
edgement is contrary to the public order of the requested State, it should be borne
in mind that this issue should be tied to the supposition of defencelessness for
having forged ahead with the proceedings against the defendant declared in default
without having been heard in the suit. As is shown here, however, this was not
actually the case and therefore no violation of any Spanish public order regula-
tion or any constitutional guarantee has been committed. This appeal must there-
fore be dismissed”.

— ATS. 23 September 2003. Web Aranzadi JUR 2003\226993.

Concession of an order for enforcement with respect to a notarised debt acknowl-
edgement document issued in Germany. Application of the 14 November 1983
Agreement between Spain and Germany.

“Legal Grounds:

(...) The Agreement signed between Spain and Germany on the acknowl-
edgement and enforcement of judicial resolutions and transactions and public doc-
uments with executive power in civil and commercial matters of 14 November
1983, ratified on 18 January 1988 and published in the BOE on 6 February 1988
should be applied in accordance with articles 1 and 20 (in light of the nature and
subject matter of the act for which the order for enforcement is requested) and
article 24 (in light of the date) (. . .). Order for enforcement is granted with regard
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to the document issued in Bruchsal, Germany, before notary public Mr. Ulrich
Feterowsky on 30 March 1993, number 668 of 1993, by Mr. José Francisco and
Mr. Luis Francisco and another issued by “Volksbank Bruchsal eG” limiting debt
recognition only to Mr. José Francisco for the payment of 400,000 German marks
(partial payment) plus 18% interest accrued from the date of the document™.

— ATS. 1 July 2003. RJ 2003\6883.
Order for enforcement ruled by the BC. Lack of objective jurisdiction of the T§.
Jurisdiction attributed to Court of First Instance.

“Legal Grounds:

(...) ius cogens characterising jurisdiction regulations — with the exception of
regulations regarding territorial jurisdiction — is the factor determining that in this
case the provisions of the BC of 27 September 1968 must be adhered to. Article
32.2 states that requests for enforcement shall be presented “in Spain before the
Court of First Instance” signifying that the order for enforcement is not incum-
bent upon this Court which does not have jurisdiction to rule in this case without
prejudice to reserving the right of the petitioner to turn to the corresponding juris-
dictional body”.

— ATS. 31 July 2003. RJ 2003\6965.

Application of Regulation 44/01 to the judgement issued on 12 March 2002 by
the Court of Instance of Biarritz. Objective lack of jurisdiction of the 7S and attri-
bution of jurisdiction to the Court of First Instance.

“Legal Grounds:

(...) And considering that the judgement the acknowledgement of which is
sought was delivered on 12 March 2002 when the above mentioned Regulation
was already in force given that the judicial action was taken in the Member State
of origin subsequent to the entry into force in France and Spain of the Brussels
and Lugano Conventions, the conclusion must be reached that the above-men-
tioned Regulation is not applicable and, as a result, this Court does not have juris-
diction to hear the order for enforcement requested. (. . .) As for territorial jurisdiction,
article 39.2 of EC Council Regulation 44/2001 of 22 December 2000 points out
that such jurisdiction shall be determined by the domicile of the party against
whom the enforcement is requested or by the place of enforcement”.

— ATS. 21 January 2003. RJ 2003\796.
Exceptional grounds for appeal in orders for enforcement ruled by the BC.

“Legal Grounds:

(.. .) Exceptional appealability in rulings delivered by the Provincial Court as
part of order for enforcement proceedings should be limited exclusively to the rul-
ing on the contradictory appeal and may not extend to any other than the one
related to the resolution of the contradiction at hand because in the absence of that
contradiction between parties, the basis for the exception advocated is missing.
For that reason, the exceptional grounds for Supreme Court appeal — and for a
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procedural infraction in the transitory regime — only in the case of judgements
delivered by Provincial Courts, may not be extended to just any type of ruling
delivered by the Provincial Courts in enforcement proceedings but rather must be
limited to the resolution of the contradictory appeal envisaged in international
instruments. The second clarification is in reference to this Court’s declaring it
impossible to file an extraordinary appeal for a procedural infraction against res-
olutions delivered in proceedings related to the acknowledgement and enforce-
ment of foreign judgements in accordance with the Brussels Convention of 27
December 1968 and the LC of 16 September 1998; declaration based on the appli-
cation of such Conventions and the doctrine handed down from the Court of Justice
of the European Community. This unappealable nature was justified in the ruling
of this Court dated 12-3-2002, appeal 75/2002, endorsed on 19-11-2002, appeal
539/2002".

3. Bankruptcy

— ATS. 31 July 2003. Web Aranzadi JUR 2003\206339.
Bankruptcy law. Order for enforcement. Authenticity of foreign judicial decision.

“Legal Grounds:

(.. .) Request for an order for enforcement was filed regarding the resolution
(certification) of 4 April 2002 delivered by the Local Court of the city of Gifhorn,
Germany but only a copy of the resolution for which the order for enforcement
was requested was sent while the apostille corresponded to the authenticity of the
signature of the sworn translator.

(.. .) Even in the event that, in general, in the different acknowledgement sys-
tems no explicit provision is made for the presentation of an authenticated copy
of the complete text of the enforceable judgement presented for recognition along
with the request of the order for enforcement, said requirement, with a view to
guaranteeing the objective integrity of the process, must necessarily be understood
as being implicit because this is the document determining the object of the request
and is therefore the document under scrutiny with regard to control of compliance
with the recognition requirements. Filing of this document at this initial stage of
the process is therefore an essential procedural requirement that must be complied
with in order for it to be admitted in light of the special nature of the order for
enforcement”.

V. INTERNATIONAL COMMERCIAL ARBITRATION

— STS. 6 February 2003. RJ 2003\850.
Validity of a clause calling for submission to arbitration in London.
“Legal Grounds:
(...) In the contract documents of the suit giving rise to this appeal it is stip-
ulated, in line with international practice, that the bill of lading would be gov-
erned by English law and, in the case of litigation, English law would be applied
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with arbitration in London. There is, therefore, no expression of ambiguity capa-
ble of raising founded doubts as to the extension of arbitration to all controver-
sies derived from the enforcement of the contract”.

— STS. 9 May 2003. RJ 2003\3893.
Validity of a clause calling for submission to arbitration in London.

“Legal Grounds:

(.. .) The fact is that in all of the contract-related documentation between the
carrier and the Spanish companies there is a clause on arbitration in London and
the application of English law. It is significant that this is the case not only in the
bill of lading of the cargos of both vessels (page 19 overleaf and 388 and 391
overleaf) but also in the prior ‘closing notes’ drawn up between the carrier and
the two Spanish companies (pages 385, 386, 332 and 333) and therefore there
should be no doubt as to the unequivocal will of the contracting parties to subject
their controversies to arbitration in London under English law. (. ..) Exactly to
the contrary, in the contract documents of the litigation giving rise to this appeal
it is stipulated, in accordance with international practice, that the bill of lading
will be regulated by English law and, in the case of litigation, English law will
prevail with arbitration taking place in London. There is not, therefore, any expres-
sion of ambiguity that could lead to founded doubts regarding the extension of
arbitration to all controversies arising from the enforcement of the contract”.

— S8TS. 3 July 2003. RJ 2003\4324.
Submission to arbitration in London. Lack of jurisdiction of Spanish Courts.

“Legal Grounds:

(.. )The mutual insurance company by the name of OCEAN, the co-defendant
in first instance and the appellant in the appeal procedure, continued to propose
exception to submission to arbitration in second instance (article 11.2 of the
Arbitration Law) and, as stated in the judgement of 6 February 2003 cited above,
case law of this Court regarding the proper procedural moment at which to pro-
pose exception to submission to arbitration in a small claims hearing, based on a
strict interpretation of the expression ‘any procedural activity’ of article 11 of the
1988 Arbitration Law which meant that the proposal would not be admitted if the
defendant also opposed the merits of the case, began to evolve towards greater
flexibility as of the 18 April 1998 judgement and by 1999 a doctrine was consol-
idated that, in light of the amplitude of Article 687 LECiv. of 1881, nothing pre-
vented the defendant from proposing said exception and, in the same legal brief,
respond to the essence of the complaint in the event that the exception was not
admitted. The arbitration clause is not only included in freight contracts, it also
forms part of the marine insurance contract and the book of rules that constitute
its private regulation and completely control the insurance. Said clause should be
applied to this case thus excluding Spanish jurisdiction and, if this is not the under-
standing, the first instance judgement has infringed upon articles 11 and 61 of the
Arbitration Law and 21.1 of the LOPJ and, upon invoking the grounds mentioned,
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there is no call to study the following ones although Spanish legislation would
surely not be applicable (grounds 3, 4, 5 and 9) and under no circumstances would
direct action be admissible as envisaged in article 76 on insurance contracts because
this law does not apply to marine insurance (as reiterated many times over in case
law): ‘marine insurance is not principally governed by the Insurance Contract Law
of 1980 but rather by the special provisions of the Code of Mercantile Law [Section
3, Title III of Book three] of which the former would be merely supplementary
and is not even considered in the PI insurance and does not exist in applicable
foreign legislation (grounds 2, 5, 7 and 8). And finally, the responsibility of the
insured party, that has a bearing on that of the insurer, is very questionable
(ground 10)”.

— 8TS. 9 October 2003. RJ 2003\7231.

Inadmissibility of the LC to enforce an arbitral award delivered by the court des-
ignated by the Court of Arbitration in the International Chamber of Commerce and
the judgement of Federal Civil Court number one in Switzerland. The course laid
down in the New York Convention or the treaty between Spain and Switzerland must
be followed.

“Legal Grounds:

(...) The above supports the interpretation made by the petitioner in the sense
that the enforcement of the arbitral award analysed here could have followed the
course of the New York Convention or the treaty between Spain and Switzerland
but, under no circumstances, the LC In other words, the enforcement procedure
applicable to the Swiss Federal Court judgement would be regulated by the LC
but article 1 of this Convention states as follows: ‘this Convention shall apply
to civil and commercial matters regardless of the nature of the jurisdictional
body . . . Arbitration shall be excluded from the scope of this Convention’.

Although it is clear that the real interest contained in the deduced pretension
was the enforcement of the arbitral award, the request was for the enforcement of
the judgement delivered by the Swiss Federal Court in accordance with the LC.
This means that by means of an improper proceeding the enforcement of an award
was confirmed and approved by the provincial court of Madrid.

The above implies infraction of the LC precept cited and an infraction of the
following articles of the New York Convention: article I. — This Convention shall
apply to the recognition and enforcement of arbitral awards made in the territory
of a State other than the State where the recognition and enforcement of such
awards are sought, and arising out of differences between persons, whether phys-
ical or legal. It shall also apply to arbitral awards not considered as domestic
awards in the State where their recognition and enforcement are sought. Article
III. — Each Contracting State shall recognize arbitral awards as binding and enforce
them in accordance with the rules of procedure of the territory where the award
is relied upon . . .

Article 1 of the New York Convention has been infringed upon because en-
forcement has taken place without following the procedure laid down in this
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regulatory text in the event that it is determined that this text is indeed applicable
to the case. Article 1IT has also been violated. Based on the text that states ‘the
rules of procedure of the territory where the award is relied upon’, the enforce-
ment proceeding should have adhered to articles 951 and subsequent of the LECiv;;
specifically, the order for enforcement or exequatur should have been formulated
before the Supreme Court (Article 955 of LECiv. and the declaration by the court
as to whether to enforce the enforceable judgement or not should have been made
nine days subsequent to hearing the party against whom it was directed; i.e. the
appellant and the public prosecutor (article 956 LECiv.).

Article I and III of the treaty between Spain and Switzerland have also been
violated in the hypothetical situation that this text were given precedence over the
New York Convention. Article I states that: final judgements or verdicts on civil
or commercial matters handed down in one of the two contracting States either
by ordinary, arbitration or commercial Courts . . . legally constituted, shall be
enforceable in the other State under the following conditions. These conditions
are set out in article ITI which states that the competent authority shall rule on the
request for compliance in the form envisaged under law after hearing the public
prosecutor is so envisioned under the law. The law shall also grant the legally stip-
ulated or customary period of time to the party against whom compliance is
requested in order to defend his rights and shall indicate to the two parties the
date by which the request must be answered.

None of the above was taken into consideration when the Court of First Instance
ordered notification of the ruling in question at the same time as the summons for
payment or, in the case of seizure, that which was advised by the Provincial Court’s
resolution now under appeal. Mention must also be made of the contradiction com-
mitted in revoking the first instance resolution on grounds referring to the appli-
cation of the LC and in ordering its substitution by the proceeding envisaged in
the treaty between Spain and Switzerland. For all of the above, the grounds of the
First Instance Court should be upheld and the appeal must be rejected”.

VI. CHOICE OF LAW: SOME GENERAL PROBLEMS

1.

Proof of foreign law

— SAP Gerona. 31 March 2003. AC 2003\758.

Accreditation of the content and applicability of German law. Case law.

“Legal Grounds:

(...) The third ground for the appeal points to an infraction of article 12.6 of
the Civil Code (LEG 1889, 27) because the resolution under appeal lends credence
to the applicability and content of German law cited in the complaint while the
only rule reserved in the judgement is article 1822 and subsequent of the Spanish
Civil Code.

As upheld by case law, the judicial rule reflected in article 12.6 paragraph two
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of the Civil Code, today repealed by the new LECiv. 1/2000 (RCL 2000, 34, 962
and RCL 2001, 1892), requires the party invoking foreign law to accredit such
law due to lack of iura novit curia and therefore the following must be proven at
the hearing:

a) the actual existence of the legislation referred to;

b) that such legislation is in force; and

¢) that it applies to the case in question.

Further case law on this subject has established that the use of foreign law must
be a question of fact and must be claimed as such by the invoking party thus mak-
ing it necessary to accredit the exact entity of the law in force, its scope and autho-
rised interpretation in such a way that its application does not cause the least
reasonable doubt on the part of the Spanish Courts; in this sense see Supreme
Court, First Chamber, judgements of 7 September 1990 (RJ 1990, 6855), 31
December 1994 (RJ 1994, 10245), 25 January (RJ 1999, 321) and 9 February 1999
(RJ 1999, 1054).

In the case at hand, the complainant has complied with case law provisions
both in terms of the first criteria expressed as well as the second more demand-
ing one. The complaint itself lists applicable German law citing the precepts of
the Biirgerliches Gesetzbuch (BGB or German Civil Code) translated into Spanish
and articles 195, 246, 286, 288, 305, 401, 412, 414 to 418, 421 to 426, 662 to 674
and 765 to 774 which lay down the civil rules applicable to the case at hand. The
similarities between said precepts and those regulating these institutions in Spanish
law are also cited. Thus, the granting of rights by the moneylender Mr. Q. in favour
of Conrad Hinrich Donner Bank, regulated in articles 398 et seq. BGB (similar to
articles 1526 et seq. Cc); the guarantee set out in the loan contract assumed by
the company preceding the complainant, today ‘SIF hf’ in accordance with BGB
articles 765 et seq., is not an ordinary sort of bond in that it expressly excludes
the accessory nature of the obligation of the guarantor which, in the terms of this
case, is called a joint and several guarantee and is regulated in articles 1830 and
1831.2 Cc; the subrogation of the guarantor for payment to the German creditor
bank related to the loan, article 426 BGB and its equivalent of Cc article 1839.

As concerns the interest claimed, legal interest is accrued as of the filing of the
complaint (articles 246, 286 and 288 BGB), similar to Spanish substantive regu-
lation, article 1108 CC, taking the legal interest envisaged in German legislation
as is correctly indicated in the judgement citing the precept.

Thus, the first instance judgement cites articles 1822 and subsequent of the
Civil Code as a legal synthesis of its arguments in the sense that they are regula-
tors of the bond contract; essentially equivalent, as far as this case is concerned,
to the BGB regulation in this material, not indicating, however, a lack of legal
basis nor infraction for improper application of the precepts on which the judge-
ment is based which, in any case, should be indicated by the appellant party.

Accreditation of the applicability of pertinent BGB articles is covered by virtue
of the documentation found on pages 445 and 446 where it is stated that, through
the Ministry of Justice and in accordance with the European Agreement of 7 June
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1968 (RCL 1974, 2050) on information regarding law in force, information shall
be furnished on German law and specifically on articles having to do with the res-
olution of this lawsuit and does so in the sense that the articles amended from the
year 1992 up to 6 July 2000 are 288, 401, 418 and 773 of the German Civil Code
while the remainder of the articles highlighted remain as they were in 1992 attach-
ing both the old and new versions. Of the amended articles, the only one that is
relevant to the resolution of this case is article 288 regulating interest on arrears
which has already been taken into account by the a quo body.

Based on the above, allegation of a lack of applicability of the regulations cited
and provided cannot be accepted given that all of the amendments introduced from
1992 up to July of 2000 are listed (the suit is from October 2000) and this Court
considers regulations to be sufficiently updated.

(...) And finally, as concerns the affidavit or ruling on German law referring
to the content and interpretation of the articles on the granting of loans, on the
constitution of a bond as collateral for an obligation, ‘Schuldbeitritt’ (literally debt
support), equivalent to the joint and several guarantee in Spanish civil law arti-
cles 1830 and 1861.2 Cc (LEG 1889, 27), and on rights and obligations of the
guarantor, compliance is covered by virtue of the opinion filed along with the suit
by the German lawyer Mr. Philipp K. and, although the terminology used may
appear unusual in some instances when compared with the Spanish system, it
should not be forgotten that it is a translation and equivalents are not easy to find
for legal terms although the content of the ruling is perfectly understandable in
order that ‘SIF-Union of Iceland Fish Producers LTD’, the complainant entity, be
the legal successor of ‘Solusamband Islentra Friskramleioenda® which translates
into English as ‘Union of Iceland Fish Producers’; circumstance that has been per-
fectly demonstrated according to the reasoning set out in this judgement”.

— SAP Murcia. 12 May 2003. Web Aranzadi JUR 2003\239925.
Law applicable to matrimonial separation. Moroccan legislation. Lack of invocation
and proof of foreign law. Public order law applicable to maintenance and custody.

“Legal Grounds:

(...) This is a matrimonial separation case filed by a woman of Moroccan
nationality against her husband of the same nationality subsequent to the imple-
mentation of measures adopted through a ruling . . . of this same Court.

(.. .) As concerns matrimonial relationships, article 107 of our Civil Code (LEG
1889, 27) states that separation shall be governed by national law common to the
spouses at the time the suit was filed. In the event that there is no common nation-
ality, by the law of the place of habitual residence of the couple and, in the event
that the spouses have habitual residence in different states, by Spanish law as long
as the Spanish Courts have jurisdiction. In this case there is no doubt that the sub-
stantive law applicable to the separation of the spouses is Moroccan law given
that both are of that nationality but this law must be invoked and proven by the
party alleging the action (article 281.2 of the Code of Civil Procedure (RCL 2000,
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34, 962 and RCL 2001, 1892]) and it must not be contrary to public order (arti-
cle 12.3 of the Civil Code).

In this case, neither of the parties invoked Moroccan substantive law consti-
tuted by the Personal Statute Code (Moudawana Code) of 1993 in which repudi-
ation and divorce are regulated but not separation but that legal system was not
proven either thus making it impossible to apply to this case. These cases give rise
to the dilemma of what legal solution should be adopted by the Spanish Courts —
reject the suit due to lack of invocation and accreditation of applicable law (in
line with social chamber Supreme Court judgements of 22 [RJ 2001, 6477] and
25 May 2001 [RJ 2001, 8698)) or resolve it by recurring to the rest of the con-
nection systems leading us to substantive Spanish law (Civil Code). In the case
of the latter doctrinal option, special note should be taken of Constitutional Court
judgement 155/2001 of 2 July (RTC 2001, 155) in accordance with which, in the
absence of accreditation of foreign law applicable to the case (that should have
been done by the party invoking such law), Spanish law should be applied before
rejecting the suit. This solution does, however, seem to contradict the public order
nature of conflict regulations (article 12.1 of the Civil Code) and leave applicable
substantive law up to the will of the parties. At any rate, during the course of this
case the wife has highlighted the fact that her basic rights would be truncated if
her national law were applied, thus invoking Spanish international public order
exception (article 12.3 of the Civil Code) given that her applicable national law
violates some of the basic principles of our legal system (such as non-discrimi-
nation for reasons of gender) thus disallowing their application by Spanish Courts
which must comply with mles of subsidiary connection of article 107.1 of the
Civil Code (law of habitual common residence of the spouses) and, in other cases,
the lex fori which is also Spanish. Moreover, this stance seems justifiable for rea-
sons of procedural economy. If the appeal were rejected for not having been based
on Moroccan law, the appellant could then resubmit her appeal based on said law
but, given that it is contrary to Spanish international public order, it would in the
end lead to the application of Spanish material law arriving at the same solution
with unjustifiable delays in light of the nature of the rights under discussion and
the fact that minors are involved.

In terms of maintenance for the minors and a compensatory pension, the reg-
ulation determining applicable substantive law is the Hague Convention of 2
October 1973 (RCL 1987, 1891, 2492) and, in accordance with its article 4, the
first criteria or point of connection is determined by the law of habitual residence
of the creditor of the alimony; i.e. the country in which that person’s social cen-
tre is found. The creditor in this case is the mother and wife and, in accordance
with reiterated doctrine of this Court, she is the party legitimated to claim those
maintenance rights for her children who are minors and therefore Spanish sub-
stantive law must be applied in this case. The same conclusion is reached if it is
determined that the daughters are the creditors of maintenance payments because
they also have their permanent residence in Spain.
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2,

And finally, regarding the custody of the daughters who are minors and the vis-
itation scheme for the father who does not have custody, the substantive law to
be applied is determined by the Hague Convention of 5 October 1961 (RCL 1978,
2059) article 2 of which expressly envisages lex fori as the applicable law based
on the fact explained above that both minors are residents in the country and no
importance should be given to the circumstantial presence of one of them in
Morocco visiting her maternal grandmother in light of the special circumstances
and difficulties that the separation has caused the mother”.

Public policy

— STSJ Catalonia. 30 July 2003. AS 2003/3049.

Polygamy. Invocation of public order as opposed to recognition of the practice.

“Legal Grounds:

The issue placed before the Court is that of determining the validity of the
Islamic institution of polygamy and whether it can be applied and upheld in the
Spanish system or whether it constitutes an affront to public order and therefore
should not be applied.

The family model set out in the Constitution (RCL 1978, 2836), sharing the
same conceptualisation as our European cultural environment and Christian back-
ground, has established marriage as a monogamous institution and it can be affirmed
that no European Union country allows polygamous marriages in accordance with
their respective civil codes whether they be between nationals, nationals and aliens
or between aliens.

Our legal system prohibits marriage in the case of those who are already mar-
ried. This is set out in article 46.2 of the Civil Code and the sanction for viola-
tion of this precept is nullity of the institution in accordance with article 73.2 of
that Code.

Tus connubis is recognised as a personal right and therefore has the status of a
fundamental right under article 32 of the Constitution although clearly it is not an
absolute right; the precept itself refers back to the regulating law; in this case the
Civil Code that lays down a series of minimum requirements.

The requirements laid down in articles 42, 46 and 73 of the Civil Code com-
prise a set of principles and values rooted in the Spanish Constitution and human
rights conventions ratified by Spain that should be respected and have civil effects
on religious marriages. Of these requirements, special mention should be made of
the one stating that the spouses should not be subject to any other bonds in the
terms set out in article 44 of the Civil Code.

Ad exemplum and with respect to Islamic marriages, although celebrated in
Spain, must take into consideration the Cooperation agreement of 20 February
1992 between the Spanish Government and Spanish Islamic Commission that
envisages, in practice, the application of Muslim law in order to regulate the cel-
ebration of marriage in accordance with the Koran and all that is left unregulated
by that legal system is subject to Spanish civil legislation. However, if said reg-
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ulations happened to be contrary to the CE or its laws they would not be applic-
able in light of the fact that the 1992 agreement foresees respect for the above-
mentioned minimum requirements.

Said agreement makes a clear-cut distinction between the conscience of believ-
ers in the Muslim faith that obliges them to comply with the provisions of their
religion and their status as citizens of the State which obliges them to comply with
a set of civil requirements and the latter must not be set aside in favour of the for-
mer. The conclusion must therefore be reached that a valid marriage cannot be
celebrated between spouses who are already bound by another marriage thus reject-
ing polygamy given that it is an affront to a substantial element that must be con-
sidered of public order given that it is based directly on the Constitution and human
rights agreements as was established above.

It should also be pointed out that the prohibition of polygamy in our legal sys-
tem is such that it is considered a crime in accordance with article 217 of the
Criminal Code (RCL 1995, 3170 and RCL 1996, 777).

(.. .) Moving on to the study of the case at hand in which the marriages were
not contracted in Spain but rather in Gambia, it must be pointed out that marriage
is regulated by lex persona and, in a strict sense, if polygamy is valid in that coun-
try, the validity of that situation should be extended by virtue of private interna-
tional law regulations. In this case, however, the figure of polygamy collides
head-on with the dictates of article 12-3 of the Civil Code (LEG 1889, 27) which
establishes ad litteram that “‘under no circumstances shall the foreign law be
enforceable when it is contrary to public order”. The above-mentioned dictate is
in line with the commonly accepted idea in private law which holds that foreign
law that would be applicable by virtue of the general rules applicable to legal
clashes may not, by exception, be applied when it is an affront to the public order
of a country.

With respect to the conceptualisation of public order when it comes to inter-
national law it can be affirmed that it is that which affects both citizens and for-
eigners, including those laws which, shared by the peoples of particular moral
beliefs, does not allow for the establishment (without serious disturbance to domes-
tic order) of a different regulation, not even in the case of foreigners.

That expression of the public order principle is laid down in the Civil Code —
not only in the precept mentioned above but also in article 8.1.

The prohibition of polygamy and its effects are treated in our legislation in a
number of different ways the first of which is their above mentioned classification
as a crime. The second is found in Organic Law 4/2000 of 11 January (RCL 2000,
72, 209) on the rights and freedoms of foreign aliens in Spain and their social
integration, amended by Law 8/2000 of 22 December (RCL 2000, 2963 and RCL
2001, 488) and subsequent regulatory development. As concerns family regroup-
ing, article 16.2 states that alien residents in Spain have the right to regroup with
certain family members, pointing out in article 17, one, that the spouse also has
the right to regroup provided that the couple is not separated legally or de facto.

With respect to one’s spouse (more specifically the number of spouses) the
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precept states ad pedem litterae that in no case may there be regrouping of more
than one spouse even if the alien’s personal law admits this type of marriage. This
legislation is related to the general principle laid down in article 3.2 of Organic
Law 4/00 and therefore to the application of the public order exception of article
12.3 of the Civil Code.

That principle of public order used as an exception to defend the validity of
polygamy in Spain is also cited in the steady flow of resolutions delivered by the
Directorate General for Registries and Notaries Public that have systematically
refused to sanction a second marriage without first having dissolved the first. An
example is found in the resolution of 11-5-1994 (RJ 1994, 5022) which states
that although the Moroccan groom, in accordance with his peculiar personal statute,
is free to contract another marriage while the first remains intact, this foreign reg-
ulation which is, in principle, applicable according to our conflict regulations, must
be excluded by virtue of the international public order exception (article 12.3 Cc).

This same argument is supported by the resolutions of 27-10-92 (RJ 1992,
9461), 3-12-96 (RJ 1996, 7371) and 20-2-97. The latter ruling was when the
interested party held his former Moroccan nationality and when, already married,
he got married again to a Moroccan divorcée. Although this second marriage was
valid in the Moroccan legal system and, in principle, the personal statute of the
spouses should be applied, there is no doubt that the foreign applicable law, as a
rule according to our conflict regulations, must be excluded in this case by virtue
of the international public order exception . .. which cannot permit the registra-
tion of a polygamous marriage; an affront to the Spanish concept of marriage and
against the constitutional dignity of women.

All of the above leads to the conclusion that, as far as Spanish law is con-
cerned, the second marriage is null and void and therefore quod nullum est ab ini-
tio, nullum efectum producet. This means that this Court sees no possible way to
validate the criteria contained in the INSS resolution calling for a 50% share going
to each one of the two women.

The concept of marriage under Spanish law can only be derived from the first
marriage and therefore the appeal for reversal should be upheld.

It should also be pointed out that even in the event that (although this was not
established in the summary of facts) the co-defendant had lived with the deceased,
in light of the fact that the marriage lacked validity given the international public
order exception, the relationship should be qualified as de facto. This issue has
been studied by this Court in rulings 2075/97, 253/98, 7325/98, 2748/99, 4858/99,
6375/99 (AS 2000, 5422), 1082/00 (AS 2001, 691), 3762/00 (JUR 2001, 136242),
5909/00 (JUR 2001, 138628), 8574/00 (JUR 2001, 197106) and 9276/00 (JUR
2001, 198829) which reject pretensions of being awarded a widow’s pension in
cases of relationships between couples.

With respect to this issue the Court has reiterated that in order to be awarded
the right to a widow’s pension, the beneficiary must have been legally married to
the deceased as indicated by the Constitutional Court in its rulings of 18-12-85
(RTC 1985, 177), 19-2-86 (RTC 1986, 27), 22-12-88 (RTC 1988, 260) and
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15-11-90 (RTC 1990, 184), on issues of constitutionality. Cohabitation more uxo-
rio is not considered sufficient. In the view of the Constitutional Court, marriage
and extra-marital cohabitation are not the same thing and the Constitution does
not recognise the right to form a de facto union that is entitled to the same treat-
ment as that given to formally married couples when it comes to Social Security
pensions — SSTC of 15-11-90, 14-2-91 (RTC 1991, 38), 11-4-91 (RTC 1991,
77), 28-2-94 (RTC 1994, 66) and 17-2-98 (RTC 1998, 39), and in the same sense
we have Supreme Court case law of 29-6-92 (RJ 1992, 4688) and 10-11-93 (RJ
1993, 8673), which highlights the unavoidable prerequisite of marriage ties in
order to gain access to a widow’s pension as regulated in article 174.1 of the LGSS
(RCL 1994, 1825).

In basing its decision on this criteria, this Court does not ignore the resolutions
delivered by the Supreme Court of Galicia on 13-7-1998 (AS 1998, 1493) and
2—4-02 (AS 2002, 899) which, based on the prohibition of that figure in our legal
system and accepting the existence of the public order exception, take the view
that such unions should indeed be recognised with respect to their legal ramifications
to both marriage ties”.

3. Renvoi

— SAP Alicante. 10 March 2003. Web Aranzadi JUR 2003/197311.
Inheritance of a Scottish subject with property in Spain. Will and testament. Share
of the estate. Remission doctrine: inapplicability of double remission.

“Legal Grounds:

(...) This proceeding focuses on determining whether the will and testament
issued on 19 January 1994 by Ms. Maria Milagros, of Scottish nationality, is valid
or if, on the contrary, the will and testament of 1 August 1989 should be consid-
ered valid. In the first will and testament the testatrix named her son Romeo as
the universal heir to all of her assets in Spain and in the case of predecease she
named her children Camila, Eloy and Marcos along with certain bequests to other
persons. Subsequent to her son’s death on 19 January 1994, she issued a second
will and testament in which she named as heirs her sister Olga and her nephew
Arturo with certain monetary bequests left to the three nephews named above and
to Santiago. The aim of the proceeding was to challenge said will and testament
on the grounds that its provisions are null and void because they are in conflict
with the legitimate ones and with the proper hereditary division among the heirs
as recognised in the instance judgement.

(...) Article 9 of the Civil Code (LEG 1889, 27), number 1, paragraph one
states that the personal law corresponding to natural persons is that of their nation-
ality. Said law shall govern capacity and marital status, family rights and obliga-
tions and succession in the case of death. Number 8 of that Law states that succession
due to death shall be governed by the national law of the deceased at the time
of his/her death irrespective of the nature of the assets or the country in which
they are found. 1n light of the precept, in this wording we find all of the forms of
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denunciation of a person’s inheritance, reinforcing the universal criteria of the fam-
ily succession system that conceives an inheritance as a unit, independent of the
form of will and testament and the background of the succession and, in consid-
ering the national law of the deceased, it is not necessary to resort to the provi-
sion contained in article 12.1, which states that the description used to determine
the conflict regulation applicable shall always be done in accordance with Spanish
law. The peculiarity of Private International Law comes from the pluralism and
diversity of legal systems as regards external traffic and therefore calls for the
adoption of a set of criteria with a view to either reaching a sort of international
harmony or defending internal harmony. As a result of this diversity between reg-
ulations applicable to a given legal situation, problems of maladjustment could
arise that are precisely the consequence of a discrepancy in description and thus
the importance of this article as a solution to these regulatory conflicts. Number
two of the precept states that remission to foreign law shall be understood as refer-
ring to substantive law without consideration of the remission that its conflict reg-
ulations may make to a law other than Spanish law.

(...) The deceased filed the will in Spain but the succession regulations are
governed by the deceased’s own national law, that of Scotland; substantive law
governing succession. As concerns foreign law it should be pointed out that this
issue has been accepted as a given and its existence and applicability has not been
the subject of discussion in the proceedings. Under Scottish law applicable to both
the spouse and the children, they have limited rights in inheritance matters. The
spouse is entitled to one third of the moveable assets of the testator limited to cash
and stocks (not the case with property assets) and the surviving children have a
right to the share of the estate in the proportion of one third of the moveable assets.
There is, therefore, almost complete freedom with respect to the provisions of
wills and testaments.

But what the complainant insists upon and which is reflected in the judge’s
upholding of the judgement, is the remission referred to in article 12.2 of the Civil
Code (LEG 1889, 27) given that if it is recognised that national law should pre-
vail, by remission to foreign law, the assumption is that rcmission is made to sub-
stantive law without regard for the remission that such law’s conflict regulation
may have to another law other than Spanish law. Given that the Scottish system
remits to the place where property is located or the legal domicile of the deceased
with respect to moveable assets, in both cases Spanish law prevails thus protect-
ing the share of the estate.

(.. .) The Supreme Court has already ruled in this respect in its judgements of
15 November 1996 (RJ 1996, 8212) and 21 May 1999 (RJ 1999, 4580). The for-
mer points out that the text of Article 12.2 of the Civil Code (LEG 1889, 27) lit-
erally states: it shall be assumed that remission to foreign law is to substantive
law without regard for the remission that its conflict regulations may make to
another law other than Spanish law. This precept makes it perfectly clear that when
article 9.8 of the Civil Code states: ‘succession by reason of death shall be gov-
erned by the National Law of the deceased at the time of his/her death irrespec-



Spanish Judicial Decisions 315

tive of the nature of the assets or the country in which they are found,” the law
applicable to succession in this case is that of the State of Maryland (in the case
of Scotland). Now, when the conflict regulations of this State remit to another
State other than Spain, said remission does not have to be borne in mind (and the
law of Maryland is applied). However, if remission, as in this case, is to Spanish
law, given that the Maryland succession law states that property succession is gov-
erned by the law of the place where such property is located, this remission should
indeed be ‘borne in mind’ in accordance with article 12.2 of the text. The phrase
‘borne in mind” does not mean that our succession regulations should be inex-
orably applied in light of the fact that the expression in Spanish ‘tener en cuenta’
(bear in mind) (according to the Dictionary of the Spanish Royal Academy) means
‘to bear in mind or to consider” and that is precisely what is incumbent upon this
Court: to consider whether the remission (which has in fact been admitted at one
point by our instance courts) should be accepted in this case by virtue of the State
of Maryland’s conflict regulation which uses, as the point of connection, the place
where property is located in determining the substantive legal regulation that should
govern succession in the case of its citizens. Denying remission can be based upon
the clash between the succession statute set out in article 9.8 of the Civil Code
and article 12.2 which speaks of and makes allowances for double remission but
which does not exist and is more apparent than real. Article 12.2 contains a gen-
eral sort of regulation, one of those referred to in the doctrine as ‘application or
operational regulations’ which can not be interpreted in an isolated fashion but
rather in relation with the specific and concrete regulation governing succession
matters. In Spamish law this is regulation 9.8 which tends towards a point of con-
nection based on nationality when it comes to selecting a governing regulation for
succession, irrespective of the nature of the assets or the place in which they are
found. Spanish law recognises the preponderance of the National Law de cuius
while at the same time the Spanish inheritance system is universal in nature; i.e.
it supports the criteria of the unity of the succession regime. To this we should
add that defence of legitimate rights by the complainants based on Spanish law
does not necessarily have to have real content and therefore does not subscribe to
the thesis of remission in the succession of property located in Spain. And finally,
remission should be considered as an instrument of harmonisation of States’ legal
systems, as an instrument respectful of the principles on which such systems are
based and if American law is based on a wide range of freedom in drafting wills,
and does not recognise children sharing the estate, this Court’s application of
Spanish law to the succession of the diseased in this lawsuit in which neither res-
idence or legal domicile was established in Spain, would do nothing to harmonise
the coexistence of the respective law systems.

This is also the sense of the second of the two judgements cited; that of 21
May 1999 (RJ 1999, 4580). Although a purely literal application of article 12.2
of the Civil Code (LEG 1889, 27) would lead to the solution defended in the law-
suit, current evolution of Private International Law, as evident in comparative law
and especially in conventional international law, implies a more qualified treatment
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of remission making it impossible to adopt an indiscriminate attitude of accep-
tance or rejection but rather leads one to apply a flexible criteria applied in a
restrictive and very conditioned manner. The application of remission in the terms
set out in the lawsuit goes against the universality principle of inheritance which
governs our succession law and stands in the way of giving differentiated legal
treatment to the succession of mobile assets and property. It also contradicts and
leaves unenforced the guiding principle of succession matters in English law which
is the freedom to draw up wills as a manifestation of autonomous will.

For all of the above, and in line with the criteria of cited case law, it should be
concluded that the succession of the deceased, Ms. Maria Milagros, is governed
by her national law; i.e. by Scottish law, that recognises the right of its nationals
to draw up wide-ranging wills and the suit should therefore be dismissed and the
instance judgement revoked”.

VII. NATIONALITY

— RDGRN. 9 April 2003. RJ 2003/4217.
Granting of Spanish nationality. Child of Columbian parents in Spain. Correction
of the original status of statelessness. Rights of the child.

“Legal Grounds:

(.. .) This appeal focuses on whether, as a simple presumption, a child born in
Spain in 2002 of Colombian parents born in Colombia, has Spanish nationality.
The appeal is based on the iure soli form of attribution of Spanish nationality
established in benefit of those born in Spain of foreign parents when the legisla-
tion of both parents fails to attribute a nationality to the child (cfr. article 17.1.c
of the Civil Code [LEG 1889, 27]).

(.. .) According to the information gathered concerning Colombian legislation,
confirmed via the consular certification attached to the case file, one must come
to the conclusion that the children of Colombians born abroad do not automati-
cally acquire Colombian nationality at birth and such nationality is only acquired
by taking subsequent action. This gives rise to a situation of original statelessness
in which the attribution of Spanish nationality iure soli is imposed. It should make
no difference that the newborn may subsequently acquire iure sanguinis the nation-
ality of his/her parents because this simple fact cannot imply the loss of the nation-
ality attributed ex lege at birth.

(.. .) This conclusion is reinforced by the application of article 7 of the Convention
on the Rights of the Child (RCL 1990, 2712) which establishes that the child, at
birth, shall have the right to acquire a nationality and that the States party to the
Convention shall see to the enforcement of this right ‘especially when the child
would otherwise be stateless’ (.. .)".

— DGRN. 4 July 2003. RJ 2003/6333.
Declaration of Spanish nationality through state possession. Native of the Sahara.
Enforcement of the doctrine established by the Supreme Court.
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“Legal Grounds:

(.. .) The intent of this suit is to have the Court declare Spanish nationality
upon simple presumption in the case of a Saharan woman born in Saharan terri-
tory in 1961 and whose birth was registered in the Civil Registry of this former
Spanish possession.

(. ..) This request is based on the doctrine established in the case of another
Saharan by the Supreme Court judgement of 28 October 1998 (RJ 1998, 8257).
While recognising the difficulty — not expressed in the judgement — of the retroac-
tive application of article 18 of the Civil Code (LEG 1889, 27), giving importance
to a possession and use of Spanish nationality derived from acts dating back to
well before the law of 17 December 1990 (RCL 1990, 2598) introducing this arti-
cle, the fact is that this case presents specific circumstances that do allow for the
application of that judgement to this case because these circumstances are sur-
prisingly similar to those of the isolated case contemplated in that Supreme Court
decision.

(...) The first of these circumstances is that it is sufficiently proven that the
interested party and her parents were not included in either of the two categories
that, based on residence and possession of certain documentation, would give
natives of the Sahara the right to choose Spanish nationality in the terms and time
frames set out in the Royal Decree of 10 August 1976 (RCL 1976, 1843). The fact
is that during the entire period of time that said Royal Decree was in force, nei-
ther the interested party nor her parents resided in Spain but rather in the Sahara
and therefore were not able to apply for Spanish nationality within the one year
time limit provided for in the framework of this provision.

(.. .) The second circumstance referred to here is that the interested party has
sufficiently accredited possession and continued use of Spanish nationality. Indeed,
in line with the doctrine of the Supreme Court judgement of 28 October 1998 (RJ
1998, 8257), administrative documents issued by Spamish authorities should be
considered as signs of possession of state and borne in mind as evidence. The
admission of this Spanish documentation, however, was declared null and void in
accordance with the final second provision of the above-mentioned Royal Decree
(RCL 1976, 1843) (the validity of which has not been questioned). This must be
understood as a corollary of the retroactive application of article 18 of the Civil
Code (LEG 1889, 27) by the High Court in its aforementioned judgement. In any
case, having admitted such evidence it is clear that, based on the latter, the inter-
ested party does indeed fulfil the requirements for the consolidation of Spanish
nationality as set out in article 18 of the Civil Code”.
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VIII. ALIENS, REFUGEES AND EUROPEAN COMMUNITY
CITIZENS

— §TS. 20 March 2003. RJ 2003\2422.

Appeal by Pro-Immigrant associations against RD 864/2001 of 20/07/2001 approv-
ing the Regulations for implementation of Organic Law 4/2000 of 11/01/2000 on
Rights and Freedoms of aliens in Spain, as reformed by Organic Law of 22/12/2000.
Annulment of some articles.

“Legal Grounds:

¢.)

Four: The appellants hereafter challenge article 38, which reads: ‘Without pre-
judice to the provisions of the foregoing articles, the Ministry of the Interior may
authorize stays in Spain of up to three out of any six consecutive months in respect
of aliens having entered Spain with defective documentation or even without doc-
umentation, or having entered by way of places not authorized therefor, provided
that there are humanitarian reasons, reasons of national interest or international
obligations in favour thereof, and in such cases it may as a precaution order any
of the measures listed in art. 5 of Organic Law 4/2000 (RCL 2000, 72 and 209),
as reformed by Organic Law 8/2000 (RCL 2000, 2963 and RCL 2001, 488)’, on
the grounds that the final proviso, namely ‘and in such cases it may as a precau-
tion order any of the measures listed in art. 5 of Organic Law 4/2000 as reformed
by Organic Law 8/2000°, contravenes the cited Law, which restricts the applica-
bility of such precautionary measures limiting the right of free movement, as stated
in the heading of article 5 of the Law, to aliens who are in Spain in the terms set
forth in Title IT of the Law — that is, who are visitors, temporary residents or per-
manent residents at the time a state of emergency or siege is declared, and excep-
tionally for reasons of public safety — but in this case such an order must be issued
on an individual basis, the reasons must be stated and the measure must be pro-
portionate to the circumstances of the case.

The cited Law absolutely does not contemplate the possibility of generally
extending such measures limiting the right of free movement to cover circum-
stances other than a state of emergency or siege, and therefore the regulatory exten-
sion of the scope of article 5 of the Law is contrary to that same Law and to article
19 of the Constitution (RCL 1978, 2836). Only exceptionally, in individual cases
and in the manner laid down in the cited Law, may such a limitation be imposed
on aliens in Spain with visitor status as referred to in the challenged article 38,
which status must be deemed legal in light of the grant of authorization referred
to in the cited article of the Regulations.

The challenge is therefore upheld and the provision must be annulled as requested
in the appeal, in that it contravenes Law 4/2000 as drafted in Law 8/2000.

Five: The next regulatory provision whose annulment is moved is article 41.5,
which reads: ‘Aliens having acquired resident status under family reunification
procedures may in turn exercise the right of reunification for their own family
members provided that they already possess a resident’s permit not obtained through
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a prior reunification procedure and accredit compliance with the requirements laid
down in Organic Law 4/2000 (RCL 2000, 72 and 209) as reformed by Organic
Law 8/2000 (RCL 2000, 2963 and RCL 2001, 488) and in these Regulations for
purposes of such reunification’.

The appellants maintain that the provision is contrary to article 17.2 of Law
4/2000 as drafted in Law 8/2000 in that it allows exercise of the right of reunification
of family members by persons who obtained that right through prior reunification
procedures only if they have obtained a resident’s permit on a basis other than the
reunification procedures whereby they originally became legally resident in Spain,
while article 17.2 of the Law expressly recognises the right of reunification to per-
sons having acquired resident status through prior reunification procedures.

The legality of the cited provision was specifically questioned in the report of
the Council of State, which recommended at least the removal of a final point
in the bill, which read ‘persons granted resident’s status under family reunification
procedures may not apply for further reunifications’.

In the words of the Council of State, . . . To introduce regulations laying down
certain conditions for a given action, as the Law expressly provides, is one thing;
to introduce regulations prohibiting that action, as this bill proposes, is quite another.
In its opinion of 28 July 2000 on the draft bill which was later enacted as Law
8/2000 (opinion 2606/2000), the Council drew attention to the danger of serial
reunifications, a point also raised in the report of the General Council of the
Judiciary. However, this was not the majority view and the Law allows applica-
tions for family reunification by persons who possess resident status by virtue of
prior reunification procedures, subject to regulated conditions. What the Regulation
(RCL 2001, 1808 and 2468) cannot do is reverse the Law and prohibit such
reunifications, particularly given that the Law, as provided in art. 13 CE (RCL
1978, 2836), must afford aliens a fundamental right recognised in the Constitution
and must interpret that right according to the international rules to which Spain is
a party (art. 16 of the Law as it relates to 17.5 CE, in light of art. 10.2 CE and
international regulations: i.e., arts. 12 and 16 Universal Declaration [LEG 1948,
1], art. 8 European Declaration [RCL 1999, 1190] and arts. 9 and 10 United Nations
Convention on the Rights of the Child [RCL 1990, 2712]).

The issue here is whether or not the present wording, in which the proviso tran-
scribed above is absent, respects the legally-recognised right referred to by the
Council of State as ‘serial reunifications’, which the Council states is a right recog-
nised in the Law.

In our opinion, to require that a second resident’s permit be obtained indepen-
dently of the one obtained through reunification as a condition for exercise of the
right of family reunification recognised in the Law is to deprive persons who have
obtained a resident’s permit through reunification procedures of the right, recog-
nised in article 17 point 2 of the Law, to exercise that right in respect of their own
family members. The position adopted in the Regulations restricts exercise of the
right of family reunification to persons possessing a second resident’s permit
obtained independently of the family circumstances that allowed their own
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reunification — in other words, the regulations preclude what the Council of State
refers to as serial reunification, which is a possibility contemplated in the Law.
The provision must therefore be annulled.

Six: In the correlating section the appellants challenge article 49.2 d) and e) of
the Regulations (RCL 2001, 1808 and 2468) regarding exemption from the need
of a residence visa, which reads as follows: ‘d) Aliens who are married to a Spanish
citizen or to a legally resident alien who is a national of a State that is party to
the Agreement on the European Economic Area, provided that they are not legally
separated, that they meet the conditions laid down in art. 17 of Organic Law 4/2000
(RCL 2000, 72 and 209) as reformed by Organic Law 8/2000 (RCL 2000, 2963
and RCL 2001, 488) and that they provide evidence of having cohabited in Spain
for at least one year. €) Aliens who are married to a Spanish citizen or to a legally
resident alien who is not a national of a State that is party to the Agreement on
the European Economic Area, provided that they are not separated legally or de
facto, that they meet the conditions laid down in art. 17 of Organic Law 4/2000
as reformed by Organic Law 8/2000, that they provide evidence of having cohab-
itated in Spain for at least one year, and that the spouse’s resident’s permit is valid
for at least one more year’.

The appellants maintain that the phrase ‘in Spain’ oversteps the requirement
laid down in article 31.7 of Organic Law 4/2000.

The Law does not place any condition upon the requirement of at least one
year’s cohabitation to qualify the spouse of a resident in Spain for exemption from
the residence visa. In requiring that such cohabitation must necessarily take place
in Spain. the regulation introduces a restriction that goes beyond the legal require-
ment and is thus in breach of the principle of legality, besides entailing an oblig-
ation to remain for one year in Spanish territory in irregular circumstances. Had
the legislator intended to require cohabitation in Spain, it would have remitted to
article 16 of the Law, in the same Chapter referring to Family Reunification, which
does make reference to residence in Spain. The provision must therefore be annulled.

Eight: The appellants further call for annulment of article 56.8 of the Regulation
(RCL 2001, 1808 and 2468) as it relates to undocumented aliens, where it pro-
vides: ‘Once the report is completed, unless the alien comes under one of the rules
barring entry or entailing expulsion, if the alien wishes to remain in Spain, the Deputy
Government Delegate, or the Government Delegate in single-province Autonomous
Communities, shall, subject to payment of the fiscal dues required by law, order
that person’s registration in a special section of the Aliens Registry and shall issue
him/her with a printed certificate of registration, which must be renewed annually
and whose characteristics shall be determined by the Ministry of the Interior. The
Directorate General of Police shall issue certificates or reports, to be included in
the said special section for presentation to any other Spanish authority’.

The motive of the call for annulment is the phrase ‘unless the alien comes under
one of the rules barring entry or entailing expulsion’.

Inasmuch as the phrase referred to is contrary to article 34.2 of Law 4/2000
(RCL 2000, 72 and 209) as set forth in Law 8/2000 (RCL 2000, 2963 and RCL
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2001, 488), the challenge must be upheld in that the law simply provides that ‘The
requested papers shall be denied where the applicant’s situation is one of those
listed in article 26°; the heading of article 26 refers to the barring of entry, but not
to expulsion as assumed in the Regulation. 1t therefore contravenes the Law it is
intended to implement, in that such denial is only applicable to persons who have
been expelled and only for the duration of the prohibition of entry, and to persons
barred from entry for another legally established reason or by virtue of an inter-
national convention to which Spain is a party; but it certainly does not extend to
persons currently the subject of expulsion procedures as long as no expulsion order
has been issued.

Moreover, the existing wording of the provision here challenged, if retained,
would render impracticable, and hence nullify, the intent of article 34, since any
alien obliged to proceed as provided in article 34.2 of the Law to obtain an iden-
tity document by reason of being undocumented and unable to obtain documen-
tation from the authorities of any country for reasons other than statelessness will
in any case be liable to expulsion for lack of legal status; after all, according to
article 25 of Law 4/2000 applicants must possess a passport or travel document
accrediting their identity, which is completely different from undocumented sta-
tus as referred to in article 34 of the Law.

We therefore repeat that the challenged provision must be annulled in respect
of the phrase ‘or entails expulsion’.

Nine: Article 57 of the Regulation (RCL 2001, 1808 and 2468) reads: ‘1. In
the case of aliens in Spain who can furnish documentary evidence of an excep-
tional need to quit Spanish territory but are unable to obtain a passport for any of
the reasons listed in art. 34.2 of Organic Law 4/2000 (RCL 2000, 72 and 209) as
reformed by Organic Law 8/2000 (RCL 2000, 2963 and RCL 2001, 488), upon
completion of the formalities regulated in the foregoing article, the Directorate
General of Police may issue them with a travel warrant valid for the countries that
they specify, with authorisation to return to Spain unless the sole purpose of the
journey is to enable the applicant to return to his or her country of nationality or
residence, in which case such warrant shall not authorise the person to return to
Spain.

2. The maximum period of validity and the limitations on use of the travel war-
rant shall be as stated on the warrant itself, which shall be issued in accordance
with a model determined by Order of the Ministry of the Interior’.

The appellants seek the annulment of the provision here at issue in that part
relating to the phrase ‘who can furnish documentary evidence of an exceptional
need to quit Spanish territory” and the expression ‘may issue’, on the ground that
they contravene article 34.2 of Organic Law 4/2000 by introducing requirements
not contemplated in the Law and further rendering discretionary an action that is
mandatory according to the Law.

The last part of article 34.2 of Law 4/2000, which is allegedly infringed by the
regulatory provision whose annulment is sought, provides that ‘those wishing to
travel abroad shall further be issued with a travel warrant’.
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The Law places no conditions on the issue of a travel warrant other than pos-
session of the documentation referred to in the same article, and therefore to pred-
icate the issue of a travel warrant upon documentary evidence of ‘an exceptional
need to quit Spanish territory’ rather than the simple desire to travel abroad as
contemplated in the Law is clearly in contravention of that Law and therefore must
be annulled as requested. The same applies to the expression ‘may issue’ as used
in the Regulation, in that it expresses a mere possibility at odds with the mandatory
force of article 34.2 of the Law, where it provides that they ‘shall further be issued’.

In view of the foregoing, section 1 of article 57 must be annulled in its entirety,
since deletion of the phrase whose annulment is requested would render the pro-
vision unintelligible.

Ten: Regarding article 84 as it relates to grounds for non-admission of appli-
cations for work permits, viz., sections 2 and 6, where they read: ‘2. Lack of com-
petence of the body to which the application is addressed’ and ‘6. An application
submitted by way of improper procedures, as provided in these Regulations’, The
appellants hold that these should be annulled inasmuch as they contravene arti-
cles 71.1, 70 and 20.1 of the Public Administrations and Common Administrative
Procedures (Legal Regime) Act (RCL 1992, 2512, 2775 and RCL 1993, 246).

According to the relevant provisions of the Public Administrations and Com-
mon Administrative Procedures (Legal Regime) Act, ‘any administrative body
deeming itself incompetent to resolve any matter shall transfer the procedures to
the body that it considers competent, if the latter belongs to the same Public
Administration’ (art. 20 LRJPAC). In light of this provision, there is no doubt that
section 2 of article 84 of the Regulations (RCL 2001, 1808 and 2468) as tran-
scribed above contravenes a rule having the rank of Law and must therefore be
annulled, considering that non-admission is only allowable where the body to
which the application is addressed belongs to an Administration other than that
competent to deal with the matter.

As regards section 6 of the challenged article, the reference to procedures must
be taken as meaning the provisions set forth in Chapter III Section Five, which
includes those relating to ‘documentation required for first-time grant or renewal
of a work permit’ (art. 81) and to the place and manner of presentation (art. 82).
It follows from the wording of the challenged art. 84.6 that omission of any of
the documents listed in the cited art. 81, for instance the presentation of two pho-
tographs rather than three (art. §1.1.1b), would cause non-admission of the appli-
cation. This is contrary to the meaning of article 71 of LRJPAC, which provides
that if an application for the initiation of an administrative procedure does not
meet the requirements stated in the preceding article and any other requirements
of the law specifically applicable to the case, ‘the applicant shall be notified that
he/he must remedy the omission or furnish the requisite documents within ten days
and must be warned that otherwise the application will be deemed to be with-
drawn and will be set aside without further action . . .".

Given that Law 30/1992 applies to all Public Administrations and that all admin-
istrative procedures must be adapted to it, the provisions of article 84.6 of the
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Regulations are clearly in breach of article 71 of Law 30/1992 as transcribed. They
must therefore be annulled inasmuch as they do not permit the remedy of defects
as provided by the Law.

Thirteen: Next, the appellants consider that article 117.2 of the Regulations
(RCL 2001, 1808 and 2468) at issue here, concerning precautionary measures in
expulsion procedure, where it reads ‘In the first steps of the instruction stage,
where there are circumstances that make such action advisable, for example an
alien lacking a fixed abode or known address or failing to name any place for the
purpose of notifications, the body competent to initiate the procedure or the Court
of Instruction may order the provisional withdrawal of the alien’s passport or other
document accrediting nationality, in which case he/she must be given a receipt in
evidence thereof’, should be annulled in the part reading ‘to initiate the procedure
or the Court of Instruction’ inasmuch as it contravenes article 61.1 of the Aliens
Act (RCL 2000, 72 and 209).

In effect, the cited article 61.1 provides that the authority competent to decide
on sanction procedures where expulsion is proposed may, at the instance of the
Court of Instruction . . ., order withdrawal of the alien’s passport or other docu-
ment accrediting nationality (art. 61.1.c). Hence, in shifting this competence to
the Court of Instruction, which the law only empowers to make a proposal, and
to the body competent to initiate the procedure, the regulations undoubtedly con-
travene a statute of superior rank, and therefore the provision must be annulled.

Fourteen: In this point of their suit the appellants call for annulment of article
127.2.c of the challenged Regulations (RCL 2001, 1808 and 2468) where it reads:
‘Internment of an alien may only be ordered where any of the following circum-
stances arise: ) a return order has been issued in accordance with the provisions
of these Regulations’, on the ground that it infringes article 58.5 of the Aliens Act
(RCL 2000, 72 and 209), in that the Act only allows internment in cases where
return is ordered by reason of violation of a bar on entry — that is, in the events
listed in section 2.a) of article 58 of the Act — while the challenged provision con-
templates the possibility of internment in all cases where a return order has been
issued.

Consequently, the regulatory provision is in clear contravention of article 58.5
of the Act, which distinguishes between return by reason of violation of a bar on
entry to Spain (art. 58.2.a), contemplating internment where such return is not
practicable within seventy-two hours, and the return of persons attempting to enter
the country illegally, in which case it does not contemplate internment; moreover,
there can be no confusion between return and expulsion, in which latter case intern-
ment is allowed under article 62. e) of Organic Law 4/2000 as reformed by Organic
Law 8/2000 (RCL 2000, 2963 and RCL 2001, 488).

To regulate in such a way as to extend a precautionary measure affecting the
right of freedom to cases not contemplated in the Law 1s contrary to our legal sys-
temn, and therefore the challenged provision must be annulled.

Fifteen: In this ground the appellants call for the annulment of article 130 of
the Regulations (RCL 2001, 1808 and 2468) implementing Organic Law 4/2000
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(RCL 2000, 72 and 209) as reformed by Organic Law 8/2000 (RCL 2000, 2963
and RCL 2001, 488), which reads:

‘1. Internees are obligated to comply with the rules of communal conduct,
internal order, health and hygiene and to preserve the facilities and fur-
nishings of the centre.

2. 1n each centre there shall be a Board, comprising the Director of the cen-
tre, the medical officer and a social worker. The social worker shall advise
the Director on the adoption of measures in respect of internees who fail to
observe the rules of communal conduct and internal order, which measures
must be communicated to the judicial authority that authorised internment.

3. The management of the centre shall establish a timetable regulating the var-
ious activities to be carried on by the internees.

4. Internees may receive and send correspondence and may make and receive
telephone calls to and from the outside. Such communications may only be
restricted by court order.

5. All necessary steps shall be taken to prevent restrictions on the exercise of
religious freedom by internees.

6. Internees are authorised to communicate with their solicitors and to com-
municate periodically with relatives, friends and diplomatic representatives
of their country. Such communications must take place within the times set
for proper communal conduct of internees, in accordance with the rules and
regulations of the centre’.

The question here is whether the issues referred to in the challenged provision are
reserved to the Law, regardless of whether such Law need be an Organic Law.

As the Constitutional Court has determined, article 53.1 of the Constitution
(RCL 1978, 2836) is to be construed as referring to the legal nature or the mode
of conceiving or configuring each of the rights enshrined in Title One Chapter Two
of the Constitution, or else as it relates to what a strong legal tradition terms legally
protected interests, as the central core of subjective rights. In this respect the cited
article adds an extra guarantee by declaring such rights directly applicable and
hence reserving to the legislator — that is, the Parliament — the power, within the
essential meaning of the article, to regulate the exercise of these rights, which nat-
urally include the right to freedom enshrined in article 17, which applies to all
persons and not only Spanish nationals.

The challenged article addresses issues relating directly to the legal status of
aliens who have been placed in internment centres under the provisions of arti-
cles 60 and 62 of Organic Law 4/2000 as reformed by Organic Law 8/2000, and
hence that legal status, insofar as it affects and limits the exercise of various essen-
tial aspects of the right to freedom of aliens — over and above the right of free
movement referred to in article 60.2 of Law 8/2000, for instance imposition of a
quantitative limitation (viz., the term ‘periodically’) on the possibility of commu-
nicating with relatives or diplomatic representatives of internees’ countries of ori-
gin, or the contemplation of corrective measures for ‘internees’ who do not observe
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the rules of communal conduct without specifying what these are and without
them being established by Law — are required by the Constitution to be regulated
by Law. This was the view of the legislator in connection with a situation of depri-
val of freedom which the Constitutional Court has deemed comparable to the sit-
uation in question as regards necessary guarantees: namely, preventive detention,
in which the legal status of those affected by the measure is regulated by Organic
Law 1/1979 (RCL 1979, 2382). In effect, this Organic Law regulates such issues
as the obligation to comply with rules of internal order, health care, disciplinary
rules, inmates’ communications, religious services, etc., all of them issues referred
to in the regulatory provision here challenged. The provision must therefore be
annulled as possessing insufficient rank in respect of all those parts entailing lim-
itations on rights other than as contemplated in article 60 of Law 8/2000, the last
phrase in section 2 whereof provides that ‘interned aliens shall be deprived solely
of the right of free movement’. Consequently, there is absolutely no doubt that
annulment is indicated in the case of paragraphs 2 and 6 of the article here at
issue, and we further insist on annulment of paragraph 6 must be annulled inas-
much as it introduces the element of periodicity in communications, hence imply-
ing a limitation on a right that this Court holds to be beyond question and not
susceptible of limitation by way of regulation in light of the terms of article 60.2
of Law 8/2000 as cited above. On the other hand, there is no call to annul para-
graphs 4 and 5 inasmuch as they are confined to recognising, albeit needlessly,
the right to send and receive correspondence, to hold telephone conversations and
to exercise religious freedom.

Paragraphs 1 and 3 are essential adjuncts to the practical possibility of intern-
ment as established by law, essential adjuncts forming part of a principle accepted
by the Constitutional Court and by this Bench in a number of decisions, among
them those of 30 November 1982 and 1 June 1973. In our view they are absolutely
essential inasmuch as compliance with the rules of communal conduct, internal
order, health, hygiene, timetables and the preservation of facilities and furnishings
is absolutely essential to the proper running of an internment centre.

Therefore, paragraphs 2 and 6 of the challenged article must be annulled, be it
stressed nonetheless that the list of rights set forth in paragraphs 4 and 5 of the
said article , which must stand, by no means constitute a numerus clausus, which
would contravene article 60 of Law 8/2000.

Sixteen: The appellants base their challenge of article 136.3 of the Regulations
(RCL 2001, 1808 and 2468) concerned here, which provides that “The Courts shall
inform the governmental authority of the conclusion of judicial proceedings in
which there have been administrative infringements of the regulations on aliens,
so that the admimistrative authorities may resume, initiate or shelve the adminis-
trative sanctioning procedure, as appropriate in each case. They shall likewise give
notice of convictions of aliens for criminal offences carrying prison sentences of
more than one year, for the purposes of instituting the appropriate sanctioning pro-
cedures’, on the fact that in their opinion it violates article 2.2 of the Judiciary
Act (RCL 1985, 1578 and 2635).
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The article at issue here obliges the Courts — and hence Judges — to inform the
governmental authorities as provided in the article, since it is up to Judges and
Magistrates to order enforcement of any judgment by a Court. Thus, this article
imposes duties upon Judges and Magistrates, hence conflicting with their Statute
and with article 2.2 of the Judiciary Act, which restricts the functions of the Courts
to delivering and enforcing judgments, and to ‘whatever other functions the Law
vouchsafes them in guarantee of any right’. The notifications referred to in the
article of the Regulations at issue cannot be considered part of the procedure of
enforcement of court orders, especially given that article 990 of the Criminal
Procedure Act (LEG 1882, 16) refers only to regulations having regard to the man-
ner and time of enforcement of penalties, inasmuch as the governmental proce-
dures referred to in article 136.3 of the Regulations here at issue cannot by any
means be construed as constituting either the main part or a secondary part of the
penalty. This point of the article must therefore be annulled.

Furthermore, the notice mentioned in the last sentence of the article at issue,
referring to convictions of aliens for criminal offences carrying prison sentences
of more than one year, exceeds the bounds of procedure in requiring notification
of the court’s decision to one not a party in the proceedings; this contravenes arti-
cle 160 of the Criminal Procedure Act, whereunder notice of decisions is to be
served on the parties and their Counsels. Such notification therefore affects pro-
ceedings; as such it has to be regulated by Law and hence comes under article
122 of the Constitution (RCL 1978, 2836) and article 2.2 of the Judiciary Act.
This means that, affecting judicial procedure as it does, such notice can only be
sanctioned by regulations having the rank of Law and must therefore be annulled.

Eighteen: In the last part of their writ the appellants call for annulment of arti-
cle 138.1.b) of the Regulations (RCL 2001, 1808 and 2468) concerned here as
regards the possibility of returning aliens in the following cases: ‘1.b) Aliens seek-
ing to enter the country illegally; for these purposes this includes aliens intercepted
at or in the vicinity of the border or in transit or en route within the national ter-
ritory who do not comply with the requirements for entry’.

The appellant calls for the excision of the words ‘or in transit or travelling
within the national territory’ on the ground that under article 58.2 of the Aliens
Act (RCL 2000, 72 and 209), aliens can only be returned without an expulsion
order if they ‘seek to enter the country illegally’ (section b) or are in breach of a
bar on entry to Spain in consequence of a prior expulsion (section a).

The article challenged here seeks to give an interpretation of article 58 section
2.b of the Law, as transcribed above, as it relates to section 1.b): ‘for these pur-
poses (aliens seeking to enter the country illegally) this includes aliens intercepted
at or in the vicinity of the border or in transit or en route within the national ter-
ritory who do not comply with the requirements for entry’.

The question is whether this regulatory provision exceeds its legal mandate by
introducing an unlawful interpretation, in which case it must be annulled.

There can be no doubt that the article at issue refers to attempted entry: the
expression ‘seeks to enter’ is not open to doubt. It is likewise evident that persons
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inside the national territory, whether en route or in transit, are not seeking to enter
the country; this conflicts with the fact of their being ‘within the national terri-
tory’, regardless of whether they are en route to a specific destination within the
national territory or in transit to a third country.

The Act refers strictly to persons seeking to enter the country illegally, not to
persons already in the country and travelling from one to another place in the
country or to a third country. The challenged article oversteps the limit of the law
by attempting to extend it to a case not provided for therein. This is therefore un
unlawful interpretation which seeks to apply exceptional rules lacking the guar-
antees associated with expulsion to cases other than those contemplated by law.
This provision must therefore be annulled”.

IX. NATURAL PERSONS: LEGAL INDIVIDUALITY,
CAPACITY AND NAME

X. FAMILY

1. Adoption

— RDGRN. 9 April 2003. RJ 2003/4344.
Adoption in Peru: Spanish adopter and Peruvian adoptee in his majority. Applicability
of the national law of the adopter. Allowability of registration.

“Legal Grounds:

(...) In light of articles 9, 19 and 175 of the Civil Code (LEG 1889, 27); 15,
16 and 23 of the Civil Registry Act (RCL 1957, 777); 66, 68 and 85 of the Civil
Registry Regulations (RCL 1958, 1957, 2122 y RCL 1959, 104), and Decision 6
of 12 September 2002 (RJ 2003, 137),

(...) This appeal raises the issue of whether it is allowable to register with the
Consular Registry the adoption of a Peruvian citizen of legal age by a Spanish
citizen, done in Peru in accordance with Peruvian law.

(...) Given that in an adoption constituted by the competent foreign judicial
authority, the law of the adoptee prevails as regards capacity and the necessary
consents (cf. art. 9.5 Cc [LEG 1889, 27]), there is no obstacle to admission of an
adoption of a Peruvian citizen of legal age constituted in accordance with Peruvian
law, and the Spanish rules restricting the admission of adoptions of persons of
legal age to exceptional cases (cf. art. 175 Cc) is not applicable. Furthermore, since
the Spanish adopter is domiciled in Peru, no declaration of suitability is required
from the Spanish public authority; also, there is no doubt that this Peruvian adop-
tion is equivalent in its effects to a Spanish adoption, given that it entails the
adoptee becoming an integral member of the adopter’s family and the severing of
all ties with the biological family, and it is irrevocable (cf. art. 9.5 Cc).

(.. .) For the rest, the adoptee may opt for Spanish nationality within the two
years following constitution of the adoption”.
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2. Legal kidnapping

— AP Ciceres. 3 June 2003. JUR 2003/211413.
International kidnapping of a minor by his father. Custody awarded to the mother
by a French Court. Restitution. Hague Convention.

“Legal Grounds:

(...). Silvio X’s legal counsel is appealing against a judgment of Court of First
Instance no. 1 of Plasencia, dated 12 March 2003, alleging violation of rules of
national law and private international law. Counsel further alleges defenceless-
ness and the violation of constitutional guarantees in that the client’s right to effec-
tive judicial protection is necessarily violated by the court’s refusal to admit
evidence, and particularly by the fact that no hearing was granted to the minor or
to the Mayor of the minor’s and the parents’ habitual place of residence (Jaraiz
de la Vera).

The issue here considered arises out of a writ submitted by the State Attorney,
dated 20 February 2003, proposing measures for the return of the minor Alfredo,
by reason of the alleged kidnapping of the minor by the father Silvio X. Custody
of the minor had been awarded to the mother, Eugenia X, by order of the Tribunal
de Grande Instance of Fontaineblau (France), which in an order pendente lite no.
75/2000 of 25 February, established among other things that the habitual residence
of the minor was the home of the mother; a subsequent decision (no. 216-DP of
16 July 2002) prohibited either of the parents from removing the minor from
French territory without the written consent of the other parent.

In defiance of the above court order, the defendant Silvio X succeeded in remov-
ing the minor from French territory and taking him to Spain by means known to
himself and not recorded in the proceedings, and settled in Jaraiz de la Vera
(Céceres), CALLEQOOO no. 002. In response, the mother Eugenia X requested the
return of the minor to France as provided in Hague Convention no. 28 on civil
aspects of international kidnapping of minors, of 25 October 1980. In light of this
request, the Spanish Ministry of Justice remitted the relevant documents to the
State Attorney’s Office for the latter to institute proceedings for the return of the
minor to his habitual residence.

That being the situation, by decision of 12 March 2003, the Court of First
Instance no. 1 of Plasencia ordered the return of the minor to the mother’s habit-
ual residence, NOOOO ADDRESS000. Porte NOOO1. 77550 Moyssy-Cremayel
(France) on the ground that the defendant Silvio X had violated the order of the
Tribunal de Grande Instance of Fontaineblau by removing the minor from French
territory and taking him to Spain.

(- . .). The decision reached by the Court of First Instance no. 1 of Plasencia is
challenged by counsel for the appellant Silvio X. The grounds for this appeal, as
detailed further below, are that the said decision not only violates rules of national
law and private international law but has further left the defendant defenceless by
violation of the principle of judicial protection in not admitting evidence, mean-
ing refusal to give a hearing to the minor or to the Mayor of the minor’s habitual
place of residence (Jaraiz de la Vera).



Spanish Judicial Decisions 329

This Bench cannot accept the arguments proffered in objection. As regards the
alleged violation of rules of private international law, we would point out that the
appellant himself in principle accepted the competence of the French Courts by
initiating divorce proceedings there, for all that when the court’s decision was
adverse to him, he objected and claimed always to have been resident in Jaraiz
de la Vera. The decisive fact here is that in the proceedings before the French
Court, the appellant’s domicile was given as NO003 ADDRESS001 — 77850 HER-
ICY. Moreover, according to the decision of 16 July 2002 of the Tribunal de Grande
Instance of Fontaineblau, the minor’s habitual place of residence was the mother’s,
namely NOOOO ADDRESS000. Porte NOOOL. 77550 Moyssy-Cremayel (France).
This decision expressly prohibited the removal of the minor from France without
the consent of the other spouse. Now, according to article 3 of the Hague Convention
referred to above, removal of a minor is considered unlawful where — as in the
present case — it is in breach of the night of custody awarded to the other spouse.
Furthermore, under article 12 of the said Convention, where less than one year
has elapsed from the date of the wrongful removal or retention, the authority con-
cerned shall order the return of the child forthwith. The sole exception to this is
provided in article 13 of the Convention, which permits non-return of the minor
if the person, institution or other body having the care of the person of the child
was not actually exercising the custodial rights at the time of removal or reten-
tion, or there is a grave risk that his or her return would expose the child to phys-
ical or psychological harm or otherwise place the child in an intolerable situation.
That said, in the present case there is no such risk of harm; a psychological test
conducted on 22 November 2001 shows clearly that the mother is better able than
the father to care for the child, and that the mother has made no objections to the
child communicating with the father”.

3. Marriage

a) Celebration and registration

— DGRN. 14 January 2003. RJ 2003/3051.

Application for registration of marriage constituted abroad between non-Spanish
citizens. Subsequent acquisition of Spanish nationality by the wife. Validity under
foreign law

“Legal Grounds:

(...) Marriages celebrated in a foreign country by persons who subsequently
acquire Spanish nationality can be registered with the competent Spanish Civil
Registry (cf. art. 66 RRC [RCL 1958, 1957, 2122 and RCL 1959, 104]) provided
that they meet the necessary requirements and a registrable document is submit-
ted; such document is normally a marriage certificate issued by an authority or
functionary of the country where the marriage took place (cf. art. 256.3 RRC).

(...) In the present case the marriage partners are both Cuban, and therefore
legal capacity and the requirements for legal marriage are governed by Cuban law
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(cf. art. 91 Cc [LEG 1889, 27]); there can be no doubt as to the validity of the
marriage under Cuban law, given that it has been registered with the Cuban Civil
Registry. This means that the Spanish rules regarding consent to matrimony and
the consequent nullity of this marriage absent such consent (cf. arts. 45 and 73.1
Cc) do not apply, since these rules, intended to prevent fraud, are only to be applied
where one of the partners possessed Spanish nationality at the time of the mar-
riage”.

b) Divorce

— AP Barcelona. 19 March 2003. AC 2003/1119.

Law applicable to divorce between Mexican and Argentinian spouses. Marriage
celebrated in Uruguay. Effects of matrimony.

“Legal Grounds:

(.. .) As regards the material law applicable to this case, it would indeed appear
in principle that this is the law of Uruguay, given that as stated in recital four of
the writ of action, the spouses do not share a common nationality (he is Mexican;
she is Argentinian); they drew up a marriage contract as required by the Civil
Code of the Oriental Republic of Uruguay, the country where both were resident
prior to their marriage, the marriage was celebrated in that country, and there they
established their common habitual abode immediately after the said marriage. The
applicable precepts are therefore the relevant provisions of the Uruguayan Civil
Code (arts. 81 et seq.), a reproduction of which is appended to the writ of action
as document no. 4 (folios 21 et seq.).

On the one hand there are the effects of matrimony (art. 9.2 Cc [LEG 1889,
27]). These are governed by the common personal law of the spouses; failing that,
by the personal law or the law of the habitual place of residence of either partner
where both have so chosen by virtue of a notarised document formalised prior to
the marriage; failing that, by the law of the common habitual place of residence
immediately after the marriage; and failing that, by the law of the place where the
marriage was celebrated. Having regard to the effects of matrimony, the law of
Uruguay undoubtedly applies; it is in the final analysis the only forum of undis-
puted connection, given that there the present opponents celebrated their marriage,
there they draw up a marriage contract and there they established their first place
of residence, albeit they subsequently moved to El Cairo in pursuit of the profes-
sional career of the husband, who is in the catering business and moves from one
country to another. The separation and divorce are governed by the law deter-
mined in art. 107 of the Civil Code. In the case here at issue, it is clear that as
the husband is Mexican and the wife Argentinian, there was no common national
law at the time suit was brought. Therefore, the applicable law must be that of the
partners’ habitual place of residence; there is no doubt that the partners Francisco
and Nieves were resident in Spain, where Francisco worked in . . . Barcelona, and
at the time legal proceedings were initiated this was the common place of resi-
dence, albeit the husband has since moved to Mexico, and indeed failed to appear
at the hearing in the matrimonial proceedings. Given that the Spanish courts are
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competent, it is clear that absent a common national law, the only alternative is
to apply the law of Spain, and that the judgment of the Spanish courts cannot be
influenced by a generalised and abstract invocation of Uruguayan law as made in
the writ of action.

(...) The decision here at issue cannot cause dissolution of the marriage by
divorce, as Spanish law is fully applicable in this respect (art. 86 of the Cc [LEG
1889, 27]). Under the principle of equivalence of institutions existing in private
international law and for the sake of congruence with the intent of the party, such
that he who files for divorce implicitly confirms the existence of a separation, be
this de facto or alternatively the consequence of moderation of the party’s intent
and assent to the separation as judicially decreed, in order to avoid the state of
tension arising in cohabitation once there ceases to be affectio maritalis, such sep-
aration may lawfully be decreed. For the rest, the effects provided by the decision
as a consequence of this separation closely resemble those ensuing under Uruguayan
law as invoked, so much so indeed that there is no observable incompatibility.
Therefore, the action for separation in this case coincides with that provided in
the Uruguayan Civil Code, which likewise establishes that the liability for main-
tenance of the common child be apportioned in accordance with the parents’ finan-
cial capacity and that the wife is entitled to maintenance as the less favoured
spouse. (.. .)".

XI. SUCCESSION

— AP Baleares. 13 May 2003. Web Aranzadi JUR 2003/229140.
German declaration of heirs. Law applicable to succession of a German national.

“Legal Grounds:

An appeal was brought against the above decision by the legal representative
of the defendant, whose counsel, without questioning the substance of the matter,
here reiterates the allegation that the plaintiffs lack legitimate standing on the
ground that the certificate of inheritance issued by the Court of Detmold, whose
validity is not denied, is not enforceable in Spain under the provisions of article
22.3 of the Organic Law of the Judiciary (RCL 1985, 1578, 2635), on which basis
the defence sustains that albeit the deceased’s last domicile was in LluchMayr,
where he died, and he possessed goods in that place, the document appended to
the writ of action and relating to the foreign judgment, consisting in a declaration
of heirs, is not enforceable in Spain.

The plaintiff and respondent, adopting the grounds of the original judgment and
defending the validity in Spain of the certificate of inheritance issued by the Court
of Detmold, Germany, moved for denial of the appeal and confirmation of the
decision appealed against.

(...) The defendant and appellant denies not the validity in Spain of the doc-
ument appended to the writ of action consisting in a declaration of heirs issued
on 30/07/01 by the Municipal Court of Detmold, Germany in favour of the deceased’s
daughters, the plaintiffs in this case, but the enforceability of that document as it
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relates to the case at issue, on the ground that such a certificate conflicts with arti-
cle 22.3 of the Judiciary Act (RCL 1985, 1578, 2635), in accordance with which —
so the appellant appears to sustain — although the deceased’s last domicile was in
LluchMayr, where he possessed goods, the declaration of heirs ought to have been
made under Spanish regulations and hence, the appellant concludes, the document
appended to the writ of action and relating to the foreign judgment, consisting in
a declaration of heirs, is not enforceable in Spain.

This Bench cannot agree with these arguments given that, as the challenged
decision rightly pointed out, point 1 of article 9 of the Civil Code (LEG 1889, 27)
provides that: ‘The personal law of natural persons is that determined by their
nationality. Such law shall govern legal capacity and marital status, the rights and
duties of family and succession mortis causa.’, while point 8 of the same article
stipulates that: ‘Succession mortis causa shall be governed by the national law of
the deceased at the time of death, regardless of the nature of the goods and the
country in which they are situated.’

This being so, and there being no question in the proceedings that the deceased
was of German nationality, it is German law that must govern the succession, and
therefore the declaration of heirs issued by the Clerk of the Court of Detmold.
Germany must be deemed valid and enforceable in Spain by virtue of the provi-
sion of the Hague Convention of 5/10/1961 (RCL 1978, 2059) — as referred to by
the plaintiff — abolishing the requirement of legalisation for foreign public docu-
ments, as ratified by Spain by instrument of ratification of 10/4/78 (BOE 229/1978
of 25/09/1978), article 1 of which provides that: “The present Convention shall
apply to public documents which have been executed in the territory of one
Contracting State and which have to be produced in the territory of another
Contracting State’ and identifies among those deemed to be public documents for
the purposes of the Convention: ‘a) documents emanating from an authority or an
official connected with the Courts or Tribunals of the State, including those ema-
nating from a public prosecutor, a clerk of a court or a process-server.’

Therefore, by virtue of the said convention, also ratified by Germany, each
Contracting State must waive the requirement of legalisation for documents to
which the Convention applies and which have to be produced in its territory, so
that the sole legalisation requirement will be a formality consisting in the Apostille
described in the Convention, issued by the competent authority of the State from
which the document emanates. Moreover, this stricture has recently been removed,
reducing the formalities still further, by EC Regulation no. 44/2001 of 22/12/2000
(LCEur 2001, 84), article 33 of which provides for the recognition of judgments
decreed in a Member State without the need of any procedure whatsoever.

Therefore, inasmuch as the defendant and appellant questions not the authen-
ticity or the Apostille of the document as such but its general enforceability in
Spain on the ground that the succession is governed by Spanish law, the appeal
cannot be entertained, since the law governing the succession is the national law
of the testator and hence the declaration of heirs, issued by the German authority
and duly apostilled, is valid and enforceable in Spanish courts.
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Be it said furthermore that in matters of succession, the article cited by the
appellant, article 22.3 of the Judiciary Act (RCL 1985, 1578, 2635), which deter-
mines the competence of Spanish Courts in civil matters, does not conflict with
the rules of Private International Law as regulated in article 8 et seq. of the Civil
Code (LEG 1889, 27), article 9.8 of which, as noted, provides that without prej-
udice to the competence of the Spanish Courts as cited, succession mortis causa
is to be governed by the national law of the testator at the time of his death, regard-
less of the nature of the goods or the country in which they are situated.

The jurisprudential criterion of the Supreme Court, as is well enough known
to make a specific citation superfluous, is that there is tacit acceptance of an inher-
itance in the event of acts by an heir that reflect such tacit acceptance, as for exam-
ple acts in connection with the collection of inherited debts, or the very act of
taking legal action for recovery of such debts, and consequently we cannot accept
the ground of appeal which, confined as it is to the issue of legal capacity to act,
without submitting the substance of the matter to the Bench, relieves the Court,
for obvious reasons of consistency, from the need to make any pronouncement in
that respect”.

XII. CONTRACTS

— SAP Barcelona. 8 January 2003. Web Aranzadi JUR 2003\108382.
Carrier not liable due to lack of a legal tie. Lack of documentary credit. Lex
mercatoria.

“Legal Grounds:

The complaint consists of two actions: one in demand of monies for contrac-
tual liability arising out of the defendant’s non-performance of his obligations
under an international carriage contract as carrier of certain goods sold by PLAS-
TIKEN SL. to SIN FIN USA CORPORATION, a mercantile company domiciled
in the United States of America; and another action, subsidiary to the first, in
demand of monies for extra-contractual liability. (. . .) international contract of sale
of goods concluded between the plaintiff as seller and SIN FIN USA CORPO-
RATION as purchaser, on the terms ‘EX WORKS’ as defined in INCOTERMS
(International Commercial Terms) of 1990.

(...) Having regard to the practical outcome whose interpretation is here chal-
lenged, we must first stress the absence of any arrangement for a documentary
credit between seller and buyer through a financial institution as channel of pay-
ment which might indirectly link the carrier to the plaintiff. As the invoices sub-
mitted show, delivery was to be ex-works and payment was to be made by the
purchaser at 90 days as of reception of the merchandise ~ that is, as of its effec-
tive removal from the seller’s premises. For its part, the defending carrier had no
contractual tie with the plaintiff, given that it acted in the transaction on the orders
of the American company LYON CUSTOMS BROKERS, who in turn had been
engaged by the American firm that was purchasing the merchandise, and the car-
rier was not engaged by the plaintiff.
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The bill of lading, as title in the merchandise and expression of the transfer of
possession thereof, shows that the only person entitled to require delivery of the
merchandise from the carrier was the purchaser SIN FIN USA CORPORATION,
with no express or usual condition that the carrier had to fulfil vis-a-vis the seller;
such condition ought to have been stated explicitly, on the responsibility of the
plaintiff, who consequently has no ground for action against the carrier.

(.. .) The conclusion from the foregoing is that the consigner of the merchan-
dise in this case is the actual purchaser, acting through transport firms engaged by
itself, so that any actions open to the plaintiff for non-payment of the price of the
merchandise must be against the purchaser, since there is no legal tie, whether
direct or deriving from the customs and rules regulating the international carriage
of goods, between the seller and the carrier, whose role in this case was confined
to picking up the goods at the place designated by the purchaser, on the latter’s
behalf and at the latter’s risk (through the broker LYON CARGO).

(...) As to extra-contractual or Aquilian liability as sought in the subsidiary
action, the appellant bases his case on the action of the defendant, who it is alleged
delivered the goods to the American consignee without requiring the relevant bills
of lading issued by the plaintiff and handed over to the defendant at the time the
goods were uplifted from the plaintiff’s premises.

The claim as formulated does not come within the meaning of Aquilian liabil-
ity, but at best within that of contractual liability, given that the obhigations allegedly
not performed would arise out of international customs in contracts for interna-
tional carriage of goods. Such liability is dealt with in the previous ground.

It is of course odd that the plaintiff should have handed over the merchandise
and the documents of sale to the carrier sent by the purchaser without receiving
prior payment or taking at least minimal precautions. Nonetheless, however unusual,
such conduct is not in breach of any commercial custom, as indicated by the bills
of lading of the goods handed over by the plaintiff to the defendant, where the
mode of delivery is clearly stated as EX-WORKS, the form normally used when
the exporter has received payment for the sale in advance of delivery, when final
settlement of the transaction is guaranteed or when commercial relations between
the parties are close enough to warrant confidence in due settlement”.

XIII. TORTS

XIV. PROPERTY

— RDGRN. 19 July 2003. Web Aranzadi RJ 2003\6176.
Entry in a Register. Revocation of power of attorney.
“Legal Grounds:
On 9 August 2001, a deed of capital increase by a single member limited lia-
bility company was presented at the Land Registry, dated 31 July 2001, whereby
certain real estate properties were assigned by a Panamanian joint-stock company
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through its branch in Spain. On 12 September 2001, another, earlier deed was pre-
sented at the same registry, dated 26 July 2001 and authenticated by a different
notary, by virtue of which the same Panamanian company, through a different
attorney, sold to a different party one of the same properties assigned in the doc-
ument presented first.

In the deed of capital increase, the assignor was represented (whether or not
such representation was proper constitutes the central issue of the appeal) by an
attorney to whom sufficient powers of attorney as proxy had been granted by virtue
of a foreign notarial deed (duly legalised and translated) which the attorney pre-
sented to the Notary at the time the deed of capital increase was notarised. At the
same time, he also presented a certificate from the Mercantile Registry (issued on
8 January 2001) accrediting registration of the powers of attorney of the grantor
of proxy covering the substitution, declaring that his powers of attorney as proxy
and those of the grantor of proxy were still in force.

However, on 27 September 2001 the Land Registry (. . .) certification remitted
ex officio by the Mercantile Registry, indicating that the certification issued by the
latter on 8 January 2001 was erroneous in stating that the powers of attorney were
in force when in fact they had been revoked according to an earlier entry dated
27 September 1996 in the grantor’s registry sheet. The Land Registrar then rejected
the entry because, apart from another objection not appealed against, the power
by virtue of which the attorney acted had been revoked. (. ..) As the issue has not
been explicitly raised, it hardly seems necessary for the strict purposes of this
appeal to devote particular attention here to the foreign element in this case, since
the foreign company whose representation is at issue acted through a legally con-
stituted Spanish branch, subject to the qualification that this entails as regards his
personal status as representative (aside from the concordance, according to the
appellant, between the regulations in article 1738 of our Civil Code and article
1429 of the Panamanian Civil Code) and the effect that acting through the branch
also has in respect of the law applicable to the contract in light of the common
habitual residence of the contracting parties, which in any case coincides here with
the place of signing of the contract and also the location of the properties con-
cerned, apart from the applicability of Spanish law to the regime and scope of
public access to mercantile and land registries.

{...) However, even if there was a prior revocation of the substituted power
that ought to have rendered the substitution void, such revocation need not nec-
essarily be effective, given that the action of the agent in ignorance of the causes
of cessation of his mandate is valid and is fully effective in respect of third par-
ties dealing with him in good faith (according to article 1738 of the Spanish Civil
Code, whose terms the appellant alleges coincide literally with those of article
1429 of the Panamanian Civil Code). Such presumed good faith of the grantor of
proxy in the revoked power and the substitute executing that power, in either case
at the time they are exercised (and never, of course, at any later time such as that
of reception by the Registry of the title granted or of other contradictory evidence
or certificates, for mala fides superveniens non nocet, may be questioned in court,
but it must be presumed for purposes of notarisation and registration”.
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XV. COMPETITION LAW

XVI. INVESTMENTS AND FOREIGN EXCHANGE

— STSJ Madrid. 22 January 2003. Web Aranzadi JUR 2003\208695.

Investment in a foreign company without requesting the appropriate adminis-
trative verification.

“Legal Grounds:

This appeal challenges a decision by the Directorate General of the Treasury
and Financial Policy, issued on 13 de April de 1998, whereby the appellant was
fined two million pesetas for a minor infringement of article 10.2 of the Exchange
Control Act, Law 40/1979 of 10 December. The charge consisted in having invested
in a foreign company using shares in Spanish companies without having requested
administrative verification as required under article 19.2 of Royal Decree 672/1992
of 2 July on Spanish investment overseas.

(.. .) ‘In light of the terms of the Community regulations cited, the appellant
1s right in stating that there is provision for liberalisation as regards the movement
of capital, however, such acknowledgement and such liberalisation of barriers and
restrictions on capital movement do not mean that Member States cannot intro-
duce control mechanisms in some respects, as is the case of Spain. (. . .) From the
view adopted by the Court of Justice of the European Communities it follows that
the requirement of prior verification is not contrary to the principles enshrined in
the Treaty on European Union regarding the free movement of capital. The sys-
tem of prior declarations in this matter is compatible with EC Law inasmuch as
it provides a record of the nature of the transaction and the identity of the declarer,
enabling Member States to verify the nature and authenticity of the transactions
or transfers involved. This formality allows the Administration to check that an
investment is not in specially protected sectors and to verify its destination. Freedom
of investment is not thereby constrained; verification is merely declaratory and
entails no limitation on the free movement of capital”.

XVII. FOREIGN TRADE LAW

XVIII. BUSINESS ASSOCIATION/CORPORATIONS

— RDGRN. 23 April 2003. Web Aranzadi RJ 2003\4033.
Constitution of a European Economic Interest Grouping. Translation and legali-
sation of documents.

“Legal Grounds:

Upon presentation at the Mercantile Registry of a private document of Constitution
of a European Economic Interest Grouping comprising three private companies,
one Spanish and two Belgian, accompanied by a certificate from the board of man-
agement of the Spanish company and photocopies of a number of documents in
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French, the Registrar suspended registration on the ground that the additional doc-
uments must be translated and legalised.

(- ..) Without at this point prejudging whether the documents presented are
sufficient or necessary for the stated purpose (to accredit the representation of the
constituent foreign companies and register this with the appropriate Mercantile
Registry), the requirement of a translation is absolutely correct, given that the
Registrar is not obliged to know a foreign language and the available option of
not requiring a translation is simply that — an option, which the Registrar did not
exercise in this case.

(.. .) The fact that article 22.3 of the Economic Interest Groupings Act allows
such groupings to be constituted by means of a private document with notarised
signatures does not imply that when the constituents are legal persons there is no
need to accredit the representative status of the physical persons signing such doc-
ument, and if the documents presented for that purpose are issued by a foreign
authority, then the requirement of legalisation is unimpeachable (cf. article 6.3 of
the Mercantile Registry Regulations), there being no provision for exemption from
such requirement in the specific legislation regarding European Economic Interest
Groupings (EEC Regulation of 25 July 1985 and the Act of 29 April 1991) to
which the article 268 of the Mercantile Registry Regulations remit in connection
with evidence of title”.

— STS. 3 March 2003. Web Aranzadi RJ 2003\3377.
Obligation on the Spanish subsidiary of a dominant foreign company unlisted in
Spain to inform the National Stock Market Commission.

“Legal Grounds:

An Order of the Ministry of Economy and Finance of 16 March 1994 imposed
a fine of 300 million pesetas on Kokmeeuw Holdings BV for a very serious infringe-
ment as defined in paragraph p) of article 99 of the Stock Market Act, Law 24/1988
of 28 July, for failure to inform the National Stock Market Commission of acqui-
sition of a holding 1n Ercros, SA in December 1990 through an intermediary, Mesa
Redonda, SL.

(.. .) The issue is complicated by National Stock Market Commission Circular
6/1989, implementing the said Act, Rule 1.2 of which states that:

‘Acquisitions or assignments of shares in listed companies whereby the assignee
acquires 5% or multiples thereof of the share capital or the assignor’s holding falls
below such percentages must be reported:

a) In any case by the assignee or the direct assignor of the shares, whether a
public or private enterprise or a natural or legal person, if his own holding thereby
exceeds or falls short of such percentages.

b) By the dominant partner in the group of companies, as defined in art. 4 of
Law 24/1988, where such acquisition exceeds or falls short of the said percent-
ages. Where such a dominant partner is a foreign company unlisted in Spain, the
duty to report falls to the Spanish subsidiary that controls any other Spanish com-
panies belonging to the group.
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¢) By any natural person controlling, as defined in art. 4 of Law 24/1988, one
or more companies, if the sum of his own direct holdings and those of the said
companies exceeds or falls short of the said percentages.

d) By any natural or legal person who, in circumstances other than those con-
templated in the foregoing paragraphs, acquires or assigns shares through an inter-
mediary whereby his holding exceeds or falls short of the said percentages’.

In the case under consideration, the only paragraph of the above that can apply
to the appellant is b): there is no direct acquisition (paragraph a); the appellant is
not a natural person (paragraph c); and the allegation of use of an intermediary —
Mesa Redonda, SL — to acquire shares in Ercros, SA (paragraph d) is not directed
at it but at Grupo Torras, SA.

To continue, the appellant is a foreign company unlisted in Spain, and although
the statement of proven facts shows that it is the dominant partner in Grupo Torras,
SA, under Rule 1 section b) it is up to the latter and not the appellant to make the
report.

This ground must therefore be admitted. The problem is not one of regulatory
hierarchy as adduced by the challenged decision, in which the higher ranking reg-
ulation (article 53 LMV) must prevail over that of lower rank (Circular 6/1989).
It is a matter of culpability, which exists where the infringing party is clearly con-
scious of acting in a manner deemed reprechensible. When in the exercise of its
functions the National Stock Market Commission issues a Circular, which must
be presumed to interpret the Law, its subjects cannot be required to do more than
the law dictates. The Circular may or may not be valid, but it most certainly excul-
pates anyone acting in accordance with its dictates. In this respect, where a for-
eign company unlisted in Spain is the dominant partner of the company actually
making the acquisition, the Circular releases the former from the obligation to
report and places that obligation on the latter”.

XIX. BANKRUPTCY

XX. TRANSPORT LAW

— STS 918/2003. 8 October 2003. Web Aranzadi RJ 2003\7383.
International carriage of goods by road. Liability of the carrier for theft of the
merchandise. Geneva Convention of 19 May 1956.

“Legal Grounds:

AGF SEGUROS, S.A. sued TRANSPORTES SANFELIX, S.A. The action was
based on the claim that AGF insured Tiba Internacional, S.A. for the carriage of
certain goods by the defendant from Milan to Valencia. The defendant was unable
to deliver the goods as the vehicle and trailer carrying them were stolen in Milan;
Tiba was obliged to accept liability vis-a-vis the addressees of the goods, and AGF,
as the insurer, was obliged to pay compensation, in the amount it is now claim-
ing. AGF automatically became subrogated to the rights and actions of the insured
once the insurance claim was paid.
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(.. ) Art. 17 of the Geneva Convention of 19 May 1956 on the Contract for
International Carriage of Goods by Road relieves the carrier of liability through
circumstances which he could not avoid and the consequences of which he was
unable to prevent. Theft is not in itself an inevitable occurrence in the area where
it took place, albeit it occurred very frequently there; the point is that to try and
prevent it occurring a professional carrier must adopt vehicle security measures
in accordance with traffic customs and the current state of the art in security mea-
sures. If such measures are adopted, theft may or may not occur in the event, but
there is no doubt that the carrier will have done all that due professional diligence
requires of him.

(.. .) Despite lacking any more effective protection, the vehicle was parked in
a street in central Milan, under no particular vigilance other than that afforded to
all by public security, and for an excessive length of time (from 16:30 to 17:00
hours). This Bench harbours no reasonable doubt that the professional conduct of
the carrier was less than diligent, and he cannot therefore be relieved of liability
under the terms of the Geneva Convention of 1956”.

— S. Court of First Instance of Vizcaya. 14 March 2003. Web Aranzadi AC 2003\253.
Loss of baggage. Liability of carrier by reason of culpable negligence.

“Legal Grounds:

The plaintiffs brought an action for damages sustained as a result of misplace-
ment of their suitcase by the airline carrying it, to the value of the garments that
they had to purcliase, the contents of their baggage, the cost of the hotel and other
pain and suffering damages arising from inability to fully enjoy their vacation for
three days, totalling 6,478.48 euros.

(...) The defending airline is correct in stating that air transport is subject to
specific legisiation (. . .) consisting essentially of the Air Navigation Act of 21 July
1960 in thie case of domestic air transport, and in tlie case of international trans-
port as is the case here, of the Warsaw Convention of 12 October 1929 (ratified
by Spain on 31 January 1930 and amended by Protocol of the Hague Convention
of 28 September 1955, ratified by Spain on 6 December 1965) and by the Montreal
Protocol of 25 September 1975 (ratified on 20 December 1984), article 22 of which
limits the carrier’s liability to very specific — one might say token — sums in the
event of loss, damage to or delay of checked-in baggage in the absence of a spe-
cial declaration of value, unless the carrier has acted maliciously or with culpa-
ble negligence — art. 25 (.. .)

In the case here at issue, Iberia has not offered the slightest explanation for the
total and absolute loss without trace of the suitcase, or any account of the steps
taken to discover its whereabouts, or whether it ever left Bilbao airport, and there
is not even any record of doubts as to whether it lias been lost for two years in
Iberia’s facilities or that its theft has been reported. Moreover, no suggestion has
been offered as to whether the disappearance was due to traffic saturation, strikes,
accidents or technical failures.

(.. .) There has therefore clearly been culpable negligence in the handling, care,



340 Spanish Judicial Decisions

carriage and management of baggage, bearing in mind furthermore that it is not
even known whether the suitcase left any airport or where it is. Therefore, we
order that the plaintiffs be paid the full amount of compensation for the damages
sustained”.

XXI. LABOUR LAW AND SOCIAL SECURITY

— STSJ Madrid. 7 July 2003. Web Aranzadi JUR 2003\260239.
Law applicable to contracts of employment. Regulations governing bonus pay-
ments. Primacy of the will of the parties.

“Legal Grounds:

The plaintiffs are employed by the Ministry of Foreign Affairs (. . .) In its rela-
tions with employees, the Ministry of Foreign Affairs applies Italian social laws.

The Italian regulations regarding personnel of Embassies, Consulates, Legations,
Cultural Institutions and International Organisations are contained in a text enti-
tled ‘Disciplina del rapporto di lavora dei dipendenti delle ambasciate, consolati,
lagazioni, instituti culturali ed organismi internazionali’.

Article 25 of these regulations provides for a thirteenth and a fourteenth monthly
payment in the form of summer and Christmas bonuses as provided by Spanish
law, and these are paid on the 20th of June and December.

(...) In order to determine whether Italian or Spanish labour law is applicable
in the present case with a view to resolving the litigation between the parties, we
have to look at what is agreed in the individual contracts of employment origi-
nally signed by the parties, which are appended to the record of proceedings and
were submitted as documentary evidence by the defendant.

In these contracts (folios 309 et seq.) there are two clauses, three and seven,
which are of crucial importance in settling the issue at the heart of these pro-
ceedings: clause seven expressly states that the employee is to be subject to the
employment regime established by Italian law, and hence this settles the issue as
regards that point; however, we must also consider that according to clause three,
which is as valid and as binding as clause seven, ‘the employee shall receive gross
annual remuneration amounting to 25,379,991 Italian Lira (euro 13,107.67) cov-
ering all items, including bonus payments’.

(...) This individual contractual condition, then, is the law binding the con-
tracting parties and takes precedence over Italian and Spanish law. In this con-
nection we would cite the rules set forth in article 10 of our Civil Code and in
the Rome Convention of 1980, which determine the national law applicable to
contracts or labour relations: in both cases, the will of the parties as set forth in
the individual contract takes precedence over any laws. The appeal brought by the
State Attorney must therefore necessarily be upheld, given that even although the
parties in litigation were subject in genere to Italian labour law as regards regu-
lation of conditions of employment, they also agreed to specific conditions con-
stituting special rules that override the general rules, namely the total annual
remuneration including bonus payments. It is this contractual rule, clause or
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condition that applies in the present case and not the laws of Spain or Italy, which
would only apply in absence of the express agreement made by the parties”.

XXII. CRIMINAL LAW

— SAP Madrid 285/2003. 13 June 2003. Web Aranzadi JUR 2003\247560.
Industrial property offence. Registration of well-known trade marks as a require-
ment of unlawfulness.

“Legal Grounds:

The jurisprudence has established the foliowing requirements for consideration
as offences against industrial property:

.. . As to unlawfulness, that a breach of the law be so classified under the rules
governing industrial property, for which it is essential that title in such property
be protected by prior registration, and also that there be social rejection for such
action to constitute attempted fraud.

... Given the foregoing, the only element in question is the judicial accredita-
tion of registration of these trade marks, in some cases because documentary proof
was submitted in the form of photocopies, in others because no proof was pre-
sented, and in yet others because photocopied documents in other languages were
presented without the appropriate translation.

In this case, therefore, the issue is not — as the appellants claim — whether the
trade marks are protected as international, EC or national trade marks and whether
the applicable law is that of national legislation on patents and trade marks or, as
postulated, the Madrid Arrangement on International registration of Trade Marks
of 14 April 1891, as revised at Stockholm on 14 July 1967. The problem is not
therefore substantive but strictly procedural. The court a quo considered that the
burden of proof of registration of these trade marks lay with the plaintiffs, and
that for reasons imputable solely to the passivity of the various plaintiffs, such
proof was not forthcoming or was improperly and inadequately accredited, in that
no proof of registration of the trade mark was furnished or that proof was offered
in the form of simple photocopies.

¢.)

To accredit the registration and currency of the trade mark does not constitute
an insufferable and unbearable burden for the plaintiffs. The relevant original doc-
uments can be readily obtained and authenticated, as the case may be, by public
attestation of the Clerks of Court in criminal actions where this is required. Hence,
the absence of such accreditation, particularly where it clearly involves a constituent
element of the type that is definitely required by jurisprudential doctrine (all STS
2 of June 1998), can only be put down to passivity on the part of the plaintiffs.

It being the case, then, that accreditation of this element of the type would have
been readily obtainable, there can be no accepting of forced and contrived inter-
pretations or of inferences contra reo drawn from the renown or reputation of
these trade marks. The appeals as lodged are therefore dismissed and the original
judgment is confirmed”.
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XXIII. TAX LAW

— STS. 22 May 2003 (Web Aranzadi RJ 2003\5364).
Deduction for investments by an exporting company.

“Legal Grounds:

(.. .) The point of interest here is that the original court took the view that with
regard to deduction for investments by exporting companies under art. 234 of the
Company Tax Regulations of 1982, ‘in the present case Técnicas Reunidas SA
engages in export activities and, as accredited in the proceedings, the expenses
refer to commercial expenses on exportation and on the prospecting and opening
of new markets (travel, commissions, etc.), and these are recognised by the defend-
ing Authority as expenses in connection with the securing of certain contracts
abroad . ...

The crux of the matter lies in whether in the specific case of engineering export-
ing companies, such companies may benefit from deductions for investments by
exporting companies in respect of expenses entailed in the preparation of bids for
specific projects abroad, there being no other expenses on publicity that could be
deemed ‘analogous’ to attendance at ‘trade fairs’ and ‘expositions’ for purposes
of prospecting and opening of markets, and the former expenses lacking an ‘extra-
annual’ dimension.

This Bench dealt with the issue in a Decision of 22 February 2003, on appeal
in cassation no. 2878/1998, in which the respondent was likewise a party in a
practically identical case.

The cited Decision, following a close analysis of the historical evolution of
rules regarding deduction for investment by exporting companies, states, significantly,
that unquestionably TECNICAS REUNIDAS, SA cannot advertise its engineer-
ing know-how, its technological expertise or the projects that it has undertaken in
the same way as one advertises an automobile, a television set, a washing machine,
a bottle of whisky or any other perishable or consumer goods, nor can it set up a
stand at a fair or market with a sign saying ‘come in and try our projects’. As is
clearly stated in the writ of complaint, the export activity of engineering firms,
which export on a turnkey basis, differs substantially from that of companies export-
ing consumer goods, and they achieve a reputation and promote themselves in
allied industrial sectors essentially on the basis of the specifications and results of
each specific project that they undertake. It is the actual quality of each project
that constitutes their publicity and advertising.

Similarly, the requirement that publicity and advertising expenses be extra-
annual sits ill with the specific nature of engineering export activity, which con-
sists in a multitude of highly diverse turnkey projects and installations. Indubitably
engineering companies cannot publicise and advertise products and goods because
they do not export them, and as for their projects — for instance a nitric acid plant
or a fluid catalytic cracking plant at a petrochemical facility — the Bench con-
siders that they cannot reasonably engage in publicity and advertising. The fact
is that these engineering companies make themselves known and appreciated
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project by project and not through publicity campaigns on radio, TV, hoardings
on streets and roadsides, or again at fairs or expositions.

It follows from the terms of the above-cited legal and regulatory provisions
that, other than the creation of foreign branches and the equivalent acquisition of
significant holdings in other foreign companies, there are two kinds of expenses
susceptible of deduction as investments by exporting companies: on the one hand
those incurred abroad in the organisation of publicity campaigns lasting more than
one year for purposes of launching products or opening and prospecting markets,
and on the other hand expenses for attendance at fairs, expositions and other anal-
ogous events, likewise for purposes (so it is understood despite the poor syntax
in the drafting of the provisions) of launching products or opening and prospect-
ing markets.

In the case of engineering products, the fact is that if no other means of adver-
tising are used and the preparation of bids entailing travel and work abroad to
Taunch the product and open and prospect markets is not deemed susceptible of
deduction as investment, then such companies would not qualify for the deduc-
tion as provided, and that would be contrary to the purpose of promoting exports
of Spanish products, this being the justification for the tax benefit, from which
there is no good reason to exclude intangible products of this kind.

Furthermore, having regard to this type of export engineering company and to
the specific case at issue here, it is by no means stretching the meaning to con-
sider — as did the challenged Decision — that such expenses arising from the
prospecting of specific bids are covered by the terms ‘analogous events’ and ‘fairs
and expositions’, given that in both cases the aim is to bring the individual prod-
uct concerned to the notice of potential customers”.

XXIV. INTERLOCAL CONFLICT OF LAWS

— SAP Girona. 17 March 2003. AC 2003/756.
Testamentary succession. Applicable Catalan regulations. No mention of regional
citizenship in the testator’s will.

“Legal Grounds:

The references to certain articles of the Civil Code in the complaint and in the
challenged decision are not correct, since the applicable statute is the Catalan Codi
de Successions; at the time of his death, the testator possessed Catalan regional
citizenship by virtue of the time — approximately sixty years — during which he
had demonstrably resided in Catalonia until his death, and there is no record of
his having at any time officially registered a desire to preserve his original regional
citizenship, which would have been Mallorcan to judge by his place of birth. The
doubts that the plaintiff seeks to raise in this respect — albeit for reasons uncon-
nected with this suit — cannot be reconciled with the citation of the current Catalan
regulations in the writ of appeal.

There is alleged infringement of article 162 of the Notarial Regulations on the
ground that the testator’s regional citizenship is not mentioned in his will. Here



344 Spanish Judicial Decisions

again, the Codi contains no provision in this respect. This ground of appeal appears
to obey a purpose quite divorced from the suit here at issue; the complaint appears
to state that there is a dispute with regard to certain goods belonging to the tes-
tator and that these are subject to survivorship agreements existing in Catalan law
and not in Mallorcan law. The apparent thrust of the argument is that at the time
of death the testator possessed Mallorcan rather than Catalan regional citizenship.
For the purposes of these proceedings, as already noted, such a claim is quite
unfounded given the length of time during which the testator resided in Catalonia
up until his death. The plaintiff could easily have produced a certificate from the
Civil Registry recording a declaration by her late father that he wished to retain
his original regional citizenship, but this she did not do. Also, the complaint
digresses into questions about the financial regime that ought to apply to the mar-
riage of the appellant’s father. These questions are quite redundant as regards this
case, given that there is no reason why such regime should not have been subject
at one time to the common law or a particular civil or regional law and that by
the time of his death the testator should not have acquired a regional citizenship
other than that which determined the earlier applicability of a given matrimonial
regime, without prejudice to the rights acquired by third parties. In short, the issue
of the mention of regional citizenship in the testator’s will is not essential, and
hence its absence cannot determine the nullity of the will”.

— RDGRN. 17 March 2003. RJ 2003\4128
Extra-marital descent. Comprehensive regulation in the New Fuero of Navarra:
Cc not applicable.

“Legal Grounds:

Underlying this appeal is the undisputed fact that the child possesses Spanish
nationality and Navarrese regional citizenship (cf. arts. 14 and 17 Cc), and hence
all issues arising in connection with the determination of descent must be resolved
in light of the applicable personal law (art. 9.4 Cc): that is, civil regulations
currently in force in Navarra . . . The Navarrese foral statutes comprehensively
regulate acknowledged extra-marital descent, and there can therefore be no
supplementary resort to rules of the Civil Code”.

— RDGRN. 18 June 2003. RJ 2003\4467; and RDGRN. 11 March 2003. RJ 2003\3949.
Hereditary succession: interpretation of art. 9.8 Cc: harmonising interpretation in
arts. 9.2, 9.8 and 16.2 Cc: principle of unity of succession. Transitional law.

“Legal Grounds:

... The entry into force of Law 11/1990 of 16 October forced a reappraisal of
the issue of what law applies to the rights of the survivor as regards succession
upon the decease of the spouse. We should note that the cited Law is applicable
to conflicts of both international and inter-regional law.

The question of succession is always complex, involving a variety of elements
— legal capacity, legitimate forms, etc. — and frequently requires the classification
of prior issues — descent, marriage, etc. .. . The complexity of this classification
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sometimes raises issues of compatibility between the institutions involved, a clear
example of this being the situation of a widowed spouse; here, there may be an
overlapping or an absence of rights depending on the connection between rights
under the matrimonial property regime and rights in the succession of the prede-
ceased spouse.

There are two ways of addressing this issue: to consider that the effects of mat-
rimony include the matrimonial property regime established at the commencement
of the marriage, with the exception of any mobility conflict; or to consider that
since this is mutable in all Spanish civil law systems, the authors of our Code
refer solely to those family rights relating to matrimony that can be upheld in suc-
cession whatever the matrimonial property regime governing the property rela-
tions of the spouses may be.

Any resolution of the issue must be based on the principle of unity and uni-
versality of succession; this is characteristic of our system and is rooted in the
concept of nationality, as befits a country with a history of large-scale emigration,
like the laws existing in Southern Europe generally, and it is given form in arti-
cle 9.8 of the Civil Code . ..

Exception ex post, based on the principle of conservation of testamentary
acts — favor testamenti — does not affect mandatory rights of inheritance, which
are governed by a sole Law of succession (¢f. STS of 21 May 1999) that reaffirms
the supremacy of uniformity of succession, and the limitations on exceptions
thereto — in this case, secondary renvoi from English to Spanish law.

It is in this context that we must view paragraph 3 referring to the law applic-
able to the rights of succession of the widowed spouse . . .

The same paragraph, which adopts the same approach as in the regulation of
amor testamenti, safeguards mandatory rights of inheritance, but curiously enough
only those of the descendants.

This provision . . . adopts a formula that is technically inferior to that used in
the in fines paragraph of article 16.2, or indeed to any means of direct determi-
nation of the rights of the spouse. The effects of the marriage are determined not
at the time succession arises but at the commencement of the marital relationship.

The remittal in this provision to the law applicable to the effects of matrimony
is in fact not clear, given that the nexus is not determined by the matrimonial prop-
erty regime, inasmuch as article 9.3 provides a solution to the mobility conflict
that obviates the immutability of the matrimonial property regime . . .

What raises questions as to the effects of matrimony referred to in article 9.2
is the fact that post-Constitution, it is possible to modify the matrimonial prop-
erty regime in those civil law systems where it was hitherto prohibited (Civil Code
and Compilation of Vizcaya).

The cited provision adopts a different approach to the effects of matrimony from
that contemplated in the version prior to Law 11/1990. Then, personal effects were
dealt with separately from property, so that article 9.2 applied only to the former
where no more specific rule applied (e.g., descent), and there was dissent as to
whether it could be extended to the so-called primary marital regime.
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In its current version, as noted, the personal and property effects of matrimony
are determined first; subsidiary rules of conflict are then provided for the event of
conflicting personal laws, to apply equally in all aspects of the effects of matri-
mony. This differs from the previous system in that before, the nexus was con-
sidered only at the final moment — possessing or having possessed, according to
the provision — and only subsidiarily; moreover, only the personal law of the hus-
band at the time of marriage was considered, thus rendering it null by reason of
discrimination.

In other words, given observance of the constitutional principle of equality
between the spouses in the nexuses established by the regulation — an issue hav-
ing little to do with the solution here analysed — the Law on matrimony equally
affects regulation of the personal sphere and of the economic regime, by means
of special economic rules (community of acquisitions, conquistas, community or
separation of property — . . . art. 16 ir fine) and basic conditions (habitual dwelling,
perpetrations by reason of matrimony, regime of domestic authority and other safe-
guards contemplated by the applicable material laws). It also extends, where applic-
able, to special widowhood regimes, provided that these are accompanied by
conditions of regional citizenship and economic regime such as permit their
application . . .

In treating pacts and contracts stipulating, modifying or substituting the con-
jugal economic regime as exceptional, the third paragraph of article 9 Cc is not
intended to render all other primary personal or economic effects of matrimony
immutable in all cases, but simply to extend the material law whereby it is pos-
sible by mutual agreement to alter the economic regime (not only the law estab-
lished as common in the previous paragraph, but also the law corresponding
to the nationality or habitual residence of either of the parties at the time of the
agreement).

If the spouses subsequently acquire a common personal law which is applica-
ble at the time of determination of the regulating law and agree to the legal regime
of that citizenship, the personal and property effects of matrimony will be unified
once more. Thus, . . ., if the husband died in possession of Navarrese citizenship,
a Navarrese widow cannot be denied fealdat under an agreed arrangement of
conquistas even if the law applicable at the outset of the marriage meant the
common law.

The rules laid down in article 9.2, as recalled, in manifest extrapolation to
a context of non-discrimination by reason of sex, are therefore intended to estab-
lish a common law as from the outset of the marriage but not to render it im-
mutable, and in no way detract from the spouse’s rights as determined by the law
of succession.

The flexible interpretation thus chosen allows us to approach the issue raised
in article 9.8 from a different standpoint that will make it possible to reconcile the
interests at stake.

In effect, it is possible to take the view that the survivor’s rights of inheritance
are always of the nature of . . . in an interpretation of article 16.2 of the Civil Code,
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of which 9.8 is a mere generalisation, so that the applicable law would be that
corresponding to the conjugal economic regime of the spouses, as a consequence
thereof affecting matters of family and inheritance, as determined by the law reg-
ulating the effects of matrimony.

At the other extreme, however, it could also be held that since uniformity of
solutions in complex legal relationships of succession is essential to judicial safety,
where these entail personal elements governed by different Laws, the principle of
unity of the Law governing succession ought to prevail in the totality of these
relationships, irrespective of the individual nature of the component personal ele-
ments and subject to no exceptions other than those arising out of the existence
of other preferential statutes; the spouse’s rights must therefore be governed by
the Law of succession of the testator, and the remittal to the Law governing the
effects of matrimony must be construed as applying solely to those relating to the
personal effects or primary property status (¢f. year of mourning, tenuta, aventa-
Jas, household goods, foral rights of widows in a family context or any others that
the applicable Law may determine) (sic).

To determine the survivor’s rights in succession upon the decease of one of the
spouses, their personal law must be determined ex post facto (this is presumed
from article 69 Cc) or else it must be determined in the manner laid down in arti-
cle 9.2, in order to isolate the rights established as appertaining to the survivor
(cf. art. 16.2; 1321 Cc) and the mandatory rules that must prevail over the provi-
sions of the testator or the conjugal rights of the widow or widower.

This harmonising interpretation of articles 9.2, 9.8 and 16.2 of the Civil Code
is consistent with the principle of unity in succession; it prevents the breakdown
of succession into irreconcilable parts, so that a single solution is applicable to
testate and intestate succession without this affecting the order of succession deter-
mined by the personal Law of the testator or producing conclusions inconsistent
with different economic regimes and rules of succession; thus for example, there
being no concept of mejora in Catalan succession, the survivor of a Catalan whose
marital regime was community of acquisitions cannot be awarded usufruct as pro-
vided in art. 834 Cc.

Furthermore, this argument is consistent with the international instruments cur-
rently in force if not yet ratified by Spain. In this respect we would cite the Hague
Convention of 14 March 1978 on the Law Applicable to Matrimonial Property
Regimes (applicable in the Netherlands, Luxembourg, France and Austria), which
expressly excludes succession rights of a surviving spouse, and the Hague Convention
of 1 August 1989 on the Law Applicable to Succession to the Estates of Deceased
Persons (in force in the Netherlands, Luxembourg, Switzerland and Argentina),
which excludes issues relating to conjugal economic regime and to property rights,
interests or assets created or transferred otherwise than by succession, such as in
joint ownership with right of survival.

According to article 7 of the latter Convention, it governs, among others, the
respective shares of heirs and legatees, obligations imposed upon them by the
deceased, the disposable part of the estate, indefeasible interests and other restric-
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tions on dispositions of property upon death, and other matters which are consid-
ered by that State to be governed by the law of succession.

A doubt still remains regarding the transitional Law, namely how this affects
marriages celebrated or testators dying subsequent to the reform of the Civil Code
(irrespective of the date of marriage) before and after 1990.

As the Registrar observes, absent a transitional provision on this point in Law
11/1990, the Civil Code is subsidiarily applicable, and given that the object is
demonstrably rights in succession, the relevant precept is transitional provision
12, whereunder the applicable law is that in force at the time of commencement
of succession procedures.

We would draw attention to the material injustice (and the absurdity) that this
solution would entail as regards alteration of the personal and economic status of
the spouses at the time of marrying — possibly also affecting succession by either
one — were another view adopted whereby the spouse’s rights of succession are
associated with supposedly immutable effects indissolubly linked to a conjugal
economic arrangement that may be altered by agreement”.

— SAP Barcelona. 16 April 2003. JUR 2003\254138.
Assignment of family dwelling. Regional Citizenship. Applicability of the Catalan
Family Code.

“Legal Grounds:

It is quite surprising how often errors are made as to whether one or other law
ought to be applied. If both spouses possess Catalan regional citizenship, as in the
present case, then the Catalan Family Code must be applied as provided in arti-
cle 107 of the Civil Code in application of the criterion laid down in 16.1 of the
same Code. In such issues of applicability of the Family Code, therefore, the Civil
Code cannot properly be invoked or applied to matters specifically regulated in
the law of Catalonia. In many cases both laws are invoked; this is of no great
moment where, as occurs in many cases, the regulation is the same in both laws,
but it is important where there are differences, as in the present case.

Having regard to assignment of use of the family dwelling, the rules laid down
in the Family Code differ from those of the Civil Code; in the former, absent agree-
ment between the parties, as in the present case, use must be assigned to the spouse
and not to children who are minors, which can be of practical importance, where-
fore the wife’s appeal must be upheld in this case.

Also, the Court further assigned ‘enjoyment’ of the dwelling. The question of
enjoyment is another curious matter. Both the Civil Code and the Family Code
refer only to ‘use’, and yet there is a widespread tendency to employ the expres-
sion ‘use and enjoyment’, which is surprising. To enjoy a thing is to receive the
fruits thereof, and hence to assign enjoyment may be considered tantamount to
assigning usufruct, which the Law definitely does not permit. Those using the
expression ‘use and enjoyment’ may not be aware of this, but it is so nonetheless.
We must therefore confine ourselves to assigning the lady . . . the use of the
family dwelling, which is what the Law provides”.
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— SAP Zaragoza. 14 April 2003. AC 2003\1239.

Determination of regional citizenship at the time of marriage; mere inclusion in
the roll of inhabitants is not sufficient proof of residence for civil purposes. Widow’s
usufruct regulated by Aragonese Law.

“Legal Grounds:

... Arts. 9, 14 and 1325 of the Cc in the form current at the time the spouses
were married provided that the conjugal economic regime was subject to the
regional citizenship of the male; hence, given immutability of the conjugal eco-
nomic regime, that citizenship will determine whether the marriage was subject
to the regime of consortium as claimed by the wife and upheld by the judgment
here challenged, or the Catalan regime of separation of estates as claimed by the
defendant.

... We must be clear that according to reiterated jurisprudential doctrine, mere
details from the roll of inhabitants do not constitute proof positive of residence
for civil purposes since, as noted in STS 7-11-1977, the Local Authority’s munic-
ipal roll of inhabitants, like the entries in any registry, does not possess the qual-
ities required to demonstrate authenticity (. . .), for the only thing that such a Roll
of itself proves is that the declarant and the public official involved, as the case
may be, made the statements there contained, but it does not prove that such state-
ments are accurate, which is essential to establish beyond doubt the veracity of
facts at odds with those established by the court of instance in the challenged
judgment . . .

In short, the state of evidence being so, the applicable provision is art. 14.6 of
the Cc, according to which ‘In case of doubt, the prevailing civil citizenship shall
be that of the place of birth’ and therefore, the husband being Aragonese, it fol-
lows that his marriage was subject to the conjugal economic regime of Aragon.
This is in no way gainsaid by the fact that in various public documents notarised
in 1967, 1978 and 1986, Mr. . . . declared that he was subject to the Catalan
regime, . . ., since the situation in those years has no bearing on the situation in
1950, which is the situation that must prevail given the immutability of the con-
jugal economic regime, and given that according to art. 1217 of the Civil Code
the probative value of notarial deeds, as public documents, is confined to what the
notary certifies and deduces from personal observation but never to facts there
stated, which, despite their inclusion in the deed, have no more value than that
corresponding to their nature.

The judgment went on to declare A) that in addition to her share of common
property, Ms. . . . was entitled to the widow’s usufruct recognised by the Aragonese
Compilation, and that the second provision of the will made by her husband on
16 July 1998 assigning to the wife her legal entitlement according to the Code of
Successions of Catalonia was null . . .

This declaration must stand.

... Given that whereas the succession was initiated under the law of the testa-
tor’s civil citizenship at the time of his decease (art. 9.8 Cc), art. 16.2 of the Civil
Code provides that “The widow’s right as regulated in the Aragonese Compilation
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applies to spouses subject to the conjugal economic regime of the Compilation,
even if they subsequently change their regional citizenship, excluding in this case
the inalienable portion prescribed by the law of succession™.

— SAP Barcelona 752/2003. 4 November 2003.
Testamentary succession. Regional citizenship. Fraud in law.

“Legal Grounds:

Consequently, given that, as the Court a quo judged, the tying of a married
woman to the regional citizenship of her spouse was abolished upon publication
of the Constitution on 29 December 1978, given that this rule was abolished as
being clearly unconstitutional and that section 3 of the Repeal Provision provided
for the repeal of all provisions conflicting with the terms of the Constitution, it
follows that Mr. . . . recovered his Catalan regional citizenship on 29 December
1988, having resided in Barcelona for more than ten years.

Likewise, even admitting that subjection to the regional citizenship of the spouse
ended on 20 April 1986 with the death of Mr. . . . consequently, Ms. . . . recovered
her Catalan regional citizenship on 20 April 1996 by reason of residing continu-
ously in Barcelona for more than ten years, and the declaration made on 20 February
1996 is null . . . by reason of evident fraudulent intent.

We conclude that there has been fraud in law since the examination of evidence
in the proceedings — and specifically the statements of witnesses . . ., the statement
made to the Police on 3 September 1.987 giving . . . Barcelona as the place of
domicile, and lastly the fact that the testator died in the Clinica del Pilar in
Barcelona — tends to show that Mr. . . . had his habitual and permanent residence
in Barcelona excepting three months of the year when he resided at . .. Sitges;
therefore, from the statement made on 20 February 1996, two months short of the
elapse of ten years since the death of her spouse Mr. . . ., there can be no doubt
that the sole purpose of the said statement was to claim spurious Navarrese foral
citizenship (covering law), so evading application of the law of succession under
the Catalan civil code (Codi de Successions) and thus depriving her son, the plain-
tiff . . ., of his right to receive the inalienable portion due him under article 355 of
the Codi de Successions, which clearly comes within the meaning of fraud in law”.

In short, it having been accredited that the testator had recovered Catalan regional
citizenship, his succession is governed by Catalan civil law, wherefore the applic-
able statute is the Codi de successions per causa de mort en el dret civil de
Catalunya”.
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