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Reviewed by: Nicolas Carrillo Santarelli

The subject of the regulation of the responsibility of International Organizations
(hereinafter, I0s) arouses the interest of scholars and practitioners nowadays, as
demonstrated by the works of the Commission of International Law and numer-
ous articles dealing with it. In spite of its undeniable importance and actuality, a
book devoted to the responsibility of these actors could risk being too simplistic
if its scope is limited to a mere repetition of what the Commission is considering
currently. However, this is not the case with the book written by professor José
Manuel Cortés.

Certainly, José M. Cortés tackles a very complicated field by taking into account
the goals and purposes to be pursued by a regulation on the responsibility of Inter-
national Organizations and not ignoring the many contentious issues it encompasses.
This being said, one of the greatest strengths of the book being reviewed is that, to
my mind, far from being a mere compilation it is an analytic work that addresses
what I consider are four pillars that sustain the whole edifice of the responsibility
of International Organizations. Such foundations are:

First of all, José Manuel Cortés explicitly acknowledges that in the international
legal field there is currently a policy and legal trend aimed at holding the various
actors who violate international law accountable. The author sustains this idea by
referring to the recent evolution of international criminal law, for instance, and the
idea of effectively deterring breaches to international norms, which are to be clearly
labeled as such even when they are not committed by States, the traditional actors
of international law. Most interestingly, regarding this, is the mention in some parts
of the book of the idea of some other authors according to which international
legal personality is ultimately a doctrinal notion that ought to fulfill a pedagogic
purpose, which means that it cannot prove to be a hindrance to the eradication of
impunity, which is a goal in the aforementioned trend towards accountability of
offenders, irrespective of whether they are State or non-state actors.

The distinction between the previous two categories of actors leads us to the
second foundation of the accountability of international organizations that is taken
into account in the book being reviewed: it must be acknowledged that the draft
norms on the responsibility of States for wrongful acts must be kept in mind as an
example when analyzing how the regulation of the responsibility of international
organizations can be regulated. However, according to the author, while in general
terms and in some cases this may be so, there are specificities and particular features
of the nature of the entities that International Organizations are, which demand for
specialized and differentiated norms that somehow resemble but deviate from the
rules on the responsibility of States, which are useful merely as a methodologi-
cal example on the future rules on the responsibility of Organizations, although
it is also important to establish completely new rules that attend to the nature of
International Organizations, whose design was not necessary or appropriate for
regulating actors with different features, i.e. States.

I cannot but subscribe to this analysis as well. In fact, the notion of lex specialis
is long established in international law, and in the same way as the draft articles on
the responsibility of States state that some branches of international law may have
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specific rules that differ from the general ones, the norms dealing with a different
subject ought to be equally specific in order to be adapted to their behavior and
characteristics. Concerning this, it must be considered that the regulation of the
responsibility of different actors requires different principles and rules. An example
that José Manuel Cortés grasps this perfectly can be seen across his book: for
example, from exploring the discussions on what International Organizations are as
a starting point that is necessarily prior to the consideration of their responsibili-
ties, exploration which makes the author detect differences between I0s and States
that are relevant for the purposes of designing adequate differing regulations, to
differentiating between the ultra responsibility of States and that of International
Organizations, which have some powers and competences that are not of a general
nature unlike that of States given their nature as secondary or created entities. The
author shows his thorough comprehension of the problems and specificities of
addressing the legal accountability of Organizations, and shows both that this is a
work which is the fruit of a conscientious and serious study and that the author
has not lost track of the need of taking into account the particular features which
distinguish International Organizations from other actors, which cannot be missing
when interpreting or designing norms devoted to their responsibility.

But the author does not stop at addressing the special features of International
Organizations as a category in order to identify norms that should differ from
those directed to States. José Cortés has a background in the study of the Euro-
pean Union, and it shows in a good way. In this sense, the author mentions the
need of distinguishing different Organizations, such as the EU and others, whose
constitutive instruments and practice lead them to be as varied as can be imagined.
As a result, according to the author, and rightly so, a proper legal framework must
accommodate these differences in order to offer an effective deterrent of breaches
and regulation of responsibility. This, in my opinion, is certainly necessary in
order to achieve the goals that the regulation of the responsibility of International
Organizations ought to have. This leads us to the next pillar I have identified.

A third central idea of the responsibility of International Organizations, that is
underlying in the book, is the need to explore the social and ethical problems that
underlie the need of addressing a legal response to the behavior of International
Organizations that injures other actors or violates international law. The author
does this, guided by the goal of offering a reasonable solution to those problems.
First of all, José Manuel Cortés acknowledges how International Organizations
may enter into relationships with other actors and violate the norms that regulate
their mutual behaviors to their detriment, how the same Organizations play an
increasingly important role in the International landscape as a result of their func-
tions, which may even mimic those of States when they are assigned the task of
administering territories. On the other hand, the acts of such Organizations may
negatively impact upon the content of the rights of other actors, such as human
beings, as demonstrated by the practice of the UN when the Security Council
adopts measures that are contrary to the content of the rights conferred to human
beings under international human rights treaties, such as procedural guarantees,
among others, or by the abuses committed by peacekeeping missions. Concerning
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this, the author rightly asserts that the impunity of the aforementioned or other
abuses cannot be tolerated by a public and guarantor legal system, and that it is
the very purpose of a set of norms dealing with the responsibility of International
Organizations to tackle the substantive problems posed by the various gaps in
international law when it comes to discerning how to respond to their abuses.
After all, every victim must be repaired, as she/he has a right to remedies and
reparation, which is nothing but the other side of the coin of the duty of reparation
that arises for every breach of an obligation that is attributable to an International
Organization. It must be recalled that there is a general principle of law according
to which every injury or breach of a duty entails an obligation to repair arising
harms, which permeates the whole international legal system. It must not be forgot-
ten that there are also procedural problems, such as those created by the lack of
Jjus standi before most international courts, which are the object of other studies
aimed precisely at enforcing the consequences of responsibility arising out of the
violation of obligations upon IOs.

Because of the goals and purposes to be pursued by a comprehensive and satis-
factory regulation of the responsibility of IOs, of which the author never loses sight,
the author goes even beyond what has been discussed within the International Law
Commission and offers his own idea of how either the interpretation of progressive
development of the law on the responsibility of IOs should be approached, as can
be seen for example when he addresses the possibility of holding State members
accountable for the acts and omissions of an Organization, by suggesting that given
the principle according to which States cannot use IOs as a means of circumventing
their own duties, there are situations in which the influence and impact of certain
State members is of no little consequence and should give rise as a result to the
possibility of binding them under certain conditions. This is the case, for example,
of the permanent members of the Security Council.

Lastly, and intimately connected with the previous pillar, it can be identified
that the international legal system has undergone many transformations: from being
conceived as a horizontal system the emergence of peremptory law made it clear
that it has a hierarchical dimension; States are no longer considered artificially
as the exclusive subjects of this legal system, and the interests of other entities,
such as human beings, are even elevated to a prevailing position given their being
enshrined by norms that protect common interest. In his book, the author reflects
on the evolution and recent changes in the international legal landscape as a whole
and in the specific field of International Organizations. In this fashion, for instance,
José Cortés recognizes that currently various actors are central participants of the
international legal system. As a result, besides striving to have an impact in the
content and implementation of the law those non-state actors may have an interest
in becoming members of 10s, a possibility that is currently accepted in practice
and by doctrine. This is but one example of the insight of the author on current
trends, but a precious one, since it has been acknowledged how non-state actors
may contribute to the effectiveness of legal frameworks and institutions. Addition-
ally, it is implied that an effective protection of human rights needs to acknowledge
that States are not their only possible violators. In this fashion, non-state actors
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may violate the content of those rights in what I call substantial offences whose
legal relevance is absolute, and Cortés analyzes how these and other rights may
be better protected from a substantive and procedural point of view.

Let us overview the contents of the book on the responsibility of International
Organizations written by José Manuel Cortés in the light of the four pillars that
have been identified. It has just been mentioned that the existence of an obligation
that has been breached is a condition of responsibility, and the identification of
obligations imposed on International Organizations proves to be a difficult task on
its own. The author deals with this problem in a section specifically devoted to
the question of how IOs can be bound by international norms, where he analyzes
the different sources of international law and how they can create duties to be
directly imposed to IOs. Of particular relevance in this section is the study car-
ried out by the author concerning peremptory norms and erga omnes obligations,
which are of particular relevance as they embody the core norms held most dear
by the international community (comprised of several actors and not merely of
States), from whose respect I think no potential perpetrator could be reasonably
excluded. By considering the effects of jus cogens and how they bind irrespec-
tive of consent, the author goes on to recognize that International Organizations
cannot be excused from its observance. Of importance given their specificity and
uniqueness to IO0s is the analysis of whether the internal rules and practice can
lead to the creation of duties of the Organizations themselves, and if those rules
can be opposed to member States.

Afterwards, the author analyzes issues such as what acts and omissions can be
attributed to an International Organization, taking into account the specific features
of these entities, among which their functional character plays a central role. Then,
the book explores whether Organizations of Integration, such as the European
Union, with a high level of integration and powers greater than those of traditional
10s, should have specific rules of attribution of acts and how difficult cases ought
to be handled, especially in areas in which their member States interact, such as
happens with certain treaties.

A very interesting Chapter follows, in which the question if member States can
have their international responsibility engaged in relation to the acts and omissions
of an Organization is addressed, by analyzing the proposals of the International
Law Commission in the light of jurisprudential developments and practice, assessed
by the author with a sharp examination that has a style that is both analytical and
propositive, that is found throughout the book which, far from being a mere com-
pilation of disseminated information on such a broad subject as the responsibility
of 10s is, which is in itself an arduous task, goes beyond that in that it offers the
insights and opinions of the author in a very clear way.

The last section of the book is devoted to the circumstances that preclude
wrongfulness, which is very enriching because it gives the author the opportunity
to go beyond the mere analysis of the way in which the responsibility of IOs
should be regulated in this field. Certainly, Cortés draws from the response of
international law to the circumstances precluding wrongfulness of the actions of
other actors, moment in which the author takes advantage to examine debates
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of controversial issues of current international legal life, such as the content of
self-defense, among others.

Overall, the book being reviewed is highly recommended from two perspectives.
First, from a descriptive approach, it achieves to present a myriad of opinions and
the latest trends and developments related to the many topics under discussion,
while encompassing many issues connected with the responsibility of International
Organizations, which go from their personality to their composition and internal rules,
among others. Secondly, it is in itself a contribution to the discussions regarding
the previous issues, because the author gives his opinion on the assessment of the
debates on the responsibility of International Organizations and on how to make
it possible for them to be effectively accountable and protect their victims, which
risk being undefended given the many intricate details surrounding a legal system
which is still too State-centered in many structures and is therefore outdated when
it comes to ensure that all victims are sufficiently protected in practice, having the
possibility of accessing procedures and remedies, and not only from a substantive
point of view.

From the perspective of its readability, the book has a reasonable length and
is well written, never being too difficult to comprehend what is explain therein in
spite of the complexity of many of its issues. Given the de facto status of English
as the current lingua franca, the only downside of the book is that it is not trans-
lated to that language yet, something that would do justice to its content in order
to divulgate it and allow the scientific community to count with another material
to discuss the responsibility of International Organizations.

José Manuel Cortés’ book delivers more than what its title promises: not only
the responsibility of International Organizations is explored, but other legal aspects
of those entities and legal problems that are not exclusively concerned with those
actors but also with others, such as States, as can be seen in the sections dedicated
to the role of recognition or to self-defense, for example. This integrative approach
attests to the possibility of handling international law as a system that overcomes
tendencies of fragmentation, given the cohesive elements that are offered by com-
ponents such as the norms protective of human dignity.

In order to fully grasp what the book discusses, however, rereading it is manda-
tory, because it deals with a multiplicity of legal questions each of which is worth
studying in detail on its own.

It is undeniable that in today’s international —or global, rather- landscape, which
has ceased to be State-centered, if it ever was so in practice, International Organi-
zations are relevant players to be reckoned with, which can contribute to achieving
common goals of humanity but that can pose difficulties to that achievement in
some occasions as well. As a result, analyzing their responsibility is necessary, and
the many doubts as to its regulation merits evaluating the many legal questions
and responses offered to them, among which the works of the International Law
Commission are included, critically, in order to develop a framework capable of
protecting victims in a globalized landscape where the proliferation of regimes and
the persistence of mechanisms that were designed with a State-centered system in
mind, such as the regulation of access to International Courts (something that can
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change, as proven with the recent developments towards having the EU as a Party
to the European Convention for the Protection of Human Rights and Fundamental
Freedoms), may make it difficult to grant this protection. Therefore, solid contribu-
tions such as the one offered by Cortés are highly valuable.
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