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INTRODUCTION

Since it was founded, the European Union has given special treatment to a number of countries
and territories that, as a result of historical, political or geographic circumstances, maintained
and, in some cases, continue to maintain particular political and administrative ties with several
of its Member States. In the intervening years, the number of such territories has varied
considerably, largely due to the process of decolonization that allowed many of them to achieve
independence and change their relationships with the EU.' Nevertheless, there remains a
diverse group of territories scattered around the world with a special status within the Union.
Some are part of it; others are not. Consequently, the European legal system applies to them

to varying degrees.

Professor of Public International Law, Universidade da Corufia.
t As these overseas countries and territories achieved independence, they concluded or acceded to partnership
and development cooperation agreements with the EU, which, since the first Yaoundé Convention, signed in 1963,
up to the current Cotonou Partnership Agreement, signed in 2000, have afforded them special treatment.
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Each of these territories, which give the EU its planetary dimension, has its own special
features. They differ in terms of their economic situation, populations and political-
administrative organization. Many share a remoteness from the European continent, insularity,
small size, the consequences of climate change, demographic growth or emigration.* Their
political-administrative statuses are diverse, and they are subject to different jurisdictions,
which vary depending on their links to the states on which they depend. They are also given
different names: territorial collectivities, autonomous communities, departments, countries,
autonomous regions, territories, etc. Moreover, many of them are home to autonomist or
separatist movements that advocate for greater autonomy or, directly, independence based on
the principle of self-determination of peoples.

Despite the diversity of these territories, and the unique histories and geographies that have
given rise to their specific characteristics and socio-economic and political evolution, it is
possible to identify two main trends in them. On the one hand, the ones that want to pursuit
political and administrative assimilation with their metropolises, and, on the other hand, the
others that would like a greater autonomy or even independence from the states on which they
depend. This dichotomy has been visible in the various plebiscites and referenda held in many
of these territories to date, and its consequences have been felt not only in the affected Member
States themselves, but also within the EU as a whole.

No provision of the Treaties related to these categories of territories makes any reference to
the principle of self-determination of peoples, but rather to the commitment to promote their
economic and social advancement, along the lines of Article 73 of the UN Charter. For the EU,
the statuses of these territories are an internal matter for the Member States. In accordance
with Article 42 TEU, it has thus respected, without interfering in, the ways in which these
Member States, in keeping with their political and constitutional structures, have organized
their relations with their overseas territories. Where applicable, it has also facilitated these
processes to grant greater autonomy or independence in accordance with international law. In
other words, the EU has only intervened to regulate the legal, political and economic
consequences of these processes for the European legal system. Hence, the granting by the
Union to these territories of a special or differentiated status is in no case, from the perspective
of EU law, the prior step to their separation from the states on which they depend. Rather, it
is the recognition of their special political-administrative status within those states and,

therefore, their unique inclusion within the territorial scope of application of that law.

*  Most have a GDP 30 to 50% lower than that of their European metropolises, although they are relatively
prosperous islands compared to their closest neighbours.

3 J. Martin y Pérez de Nanclares: “Reflexiones juridicas a propésito de una eventual declaracién unilateral
de independencia de Catalufia: un escenario politico juridicamente inviable”, Real Instituto Elcano, 24 September
2015, at 22-23.
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At present, territories with special status in the EU can basically be grouped into two
categories: Outermost Regions (ORs) and Overseas Countries and Territories (OCTs). The
former, with a few exceptions, are subject to European law (Articles 349 and 355 TFEU). In
contrast, the latter are subject not to EU law, but to a particular association regime (Articles
198 to 204 TFEU). In the former, a trend can be found towards assimilation with the Member
State on which they depend, whilst the latter are home to movements of varying degrees of
intensity in favour of greater autonomy or, even, independence. Notwithstanding these
differences, supporters of both integration and rupture with the metropolis can be found in
both groups.

The present paper will examine these trends and processes affecting the territories with
special status in the EU. The first part will explore the current legal basis for ORs and OCTs
in EU law and in the Member States’ domestic law (A). The second part will look at how this
situation has led, in some case, to the assimilation of these territories with the state on which

they depend, in others, to greater autonomy, and, in still others, to independence (B).

(A) THE LEGAL BASIS FOR TERRITORIES WITH SPECIAL STATUS IN EU LAW
AND MEMBER STATES’ DOMESTIC LAW

(1) Territories with Special Status in EU Law

Regardless of what the overseas territories are called in the Member States” domestic law, EU
law, as noted, distinguishes between outermost regions (ORs) and overseas countries and
territories (OCTs). Additionally, several Member States include entities with particular or
special legal statuses, which, in turn, has consequences for the EU. This situation is complicated
by the fact that, over the course of their history, the legal status of these territories can change,

shifting from one category to another.
(a) Outermost Regions

The EU has nine ORs. They consist of islands, archipelagos, and a continental territory and
are located in the Caribbean basin, the West Atlantic and the Indian Ocean or in territory close
to the Amazon rainforest. They have a population of around s million people and account for
a large part of the EU’s maritime territory (some 25 million km?). They differ from each other,
and each has its own specific needs. They are mentioned in Article 349 TFEU and include
territorial collectivities, departments, regions and autonomous communities, namely:
Guadeloupe and Réunion (2 French regions); Mayotte and Saint Martin (2 French overseas
departments); French Guiana and Martinique (2 French territorial collectivities); Madeira and
the Azores (2 Portuguese autonomous regions); and the Canary Islands (1 Spanish autonomous

community).
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These regions, despite being separated by thousands of kilometres from the European
continent, are an integral part of the Union. They are subject to EU law and to all the rights
and duties associated with EU membership, except where otherwise provided by specific
derogations or measures.* The ORs’ special status has been recognized in the EU’s treaties
since 1999. Since 2009, it has been recognized in the aforementioned Article 349 TFEU,s which
warns that these regions have special characteristics that differ from the rest of the EU and
constrain their economic and social development, placing special emphasis on factors such as
their remoteness, insularity, small size, difficulty topography and climate, and economic
dependence on a few products. This enables the adoption, within the European legal framework,
of specific measures adapted to these special characteristics.® This provision applies in
combination with Article 355.1 TFEU. In addition to referencing the specific nature of the
measures to be applied to these regions, it helps define the territorial scope of EU law. As Ziller
has noted, the EU legal regime applicable to the ORs is that of integration-adaptation, meaning
that EU law is normally applicable to these territories, unless otherwise expressly provided.”

Another provision referring to the special status of the ORs is Article 107.3 (a) TFEU, which
assimilates it to that of areas with an abnormally low standard of living or serious
underemployment and, thus, considers aid to promote their economic development compatible
with the internal market. Meanwhile, the EU must consider the ORs’ interests in matters
falling within its sphere of competence, such as trade, fisheries, agriculture, etc., that are
particularly sensitive sectors for them.

These regions are home to processes of assimilation, autonomy and independence with
regard to the states on which they depend. In the European archipelagos in the Western

Atlantic (the Canary Islands, the Azores and Madeira), there is predominantly a movement

+ The applicability to the ORs of specific and/or derogating legislative and non-legislative measures with
regard to a variety of European policies, considering their specific economic and social situations, determines the
components of their special status within the EU. Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee, the Committee of the Regions and the
European Investment Bank. “A stronger and renewed strategic partnership with the EU’s outermost regions”,
COM (2017) 623 Final, 25 October 2017.

5 On the legal and political framework of the ORs in the EU, see, amongst others: P. Guillaumin, “La
dimension ultrapériphérique de 'Union européenne”, in J.-D. Hache (ed.), Quel statut pour les iles d’Europe?
(L’Harmattan, Paris, 2000) 103-127; I. Omarjee, “Les régions ultrapériphériques”, in Répertoire de droit
communautaire Vol. IV (Dalloz, 2005 edition) 1-16; J.M. Sobrino Heredia and M. Sobrido Prieto, “Las regiones
ultraperiféricas”, 5 Revista Hacienda Canaria (Consejerfa de Economia y Hacienda, Gobierno de Canarias,
October 2003) 5-36.

¢ The judgment of the Court of Justice of the EU of 15 December 2014, C132/14, in European Parliament
and European Commission v Council of the European Union, clarified the scope of Article 349 TFEU.

7 J. Ziller, “Les Ftats européens et les territoires ultra-marins placés sous leur souveraineté”, 35 Nouveaux
Cabiers du Conseil constitutionnel (April 2012) at 1.
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towards assimilation. In contrast, all three trends co-exist in the French regions, with the

predominance of any one depending on the internal situation of the region in question.
(b) Overseas Countries and Territories

The EU also maintains special relations with other territories that, although scattered across
the world, are linked to four of its Member States by special ties.® We are referring to the
overseas countries and territories (OCTs) to which the Union grants the status of associated
territories, as provided for in Part IV TFEU (Articles 198-204). They are not independent
states, because they still have special relations with Denmark, France, the Netherlands or the
United Kingdom (Article 198 TFEU). Neither are they part of the EU or the single market,
nor does EU law automatically apply to them. Nevertheless, the Union seeks to promote their
economic and social development and to establish close economic relations with them. Whilst
EU law does not apply to the OCTs, the principles relating to individuals (in particular, EU
citizenship and human rights) do, albeit only if these individuals have the full nationality of an
EU country,? in particular, the right to participate in the elections to the European
Parliament.© Additionally, they receive resources from the 11 European Development Fund
(EDF) for 2014-2020 and benefit from the aid of the European Investment Bank (EIB). The
TFEU and its secondary law do not automatically apply to the OCTs, except for some
provisions that explicitly state otherwise. Additionally, the degree of self-government and
individual powers of the various OCTs depends on their special relationship with the Member
State to which they are linked.

Annex IT TFEU lists the 21 OCTs to which the provisions of Part IV TFEU apply. They
are as follows: Greenland; New Caledonia and Dependencies; French Polynesia; French
Southern and Antarctic Territories; Wallis and Fortuna Islands; Saint Pierre and Miquelon;
Saint Barthélemy; Aruba; West Indies (Bonaire, Curagao, Saba, Sint Eustatius, Sint Maarten);
Anguilla; Cayman Islands; Falkland Islands; South Georgia and the South Sandwich Islands;

8 European Commission, “Green paper - Future relations between the EU and the overseas countries and

territories”, COM (2008) 383 final, Brussels, 23 May 2008.

9 Under Article 17 of the Treaty establishing the European Community, every person holding the nationality
of 2 Member State shall be a citizen of the Union. In fact, all nationals of Greenland and of the French and Dutch
overseas countries and territories (OCTs) also automatically hold the nationality of the corresponding Member
State, making them EU citizens. Since 21 May 200z, the citizens of all British OCTs are also British citizens, but
they may renounce that citizenship and be only British Overseas Territories citizens.

© The CJEU ruled against the Netherlands for not granting the inhabitants of Aruba the right to vote in
European elections. Judgment of 12 September 2016, C-300/04, M. G. Eman and O.B. Sevinger v College van
burgemeester en wethouders van Den Haag,
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Montserrat; Pitcairn; Saint Helena and Dependencies; British Antarctic Territory; British
Indian Ocean Territory; Turks and Caicos Islands; British Virgin Islands; and Bermuda.”
The OCTs have a total population of just over one million people. The most populous
countries and territories are New Caledonia and French Polynesia, each of which has a
population of around 270,000 people. At the other extreme, some OCTs are barely inhabited
at all, or only inhabited by scientists and military personnel. That is the case of the French and
British Antarctic Territories, the Pitcairn Islands and the Sandwich Islands. This large
demographic disparity is further compounded by a large geographic disparity. Greenland, for
instance, is a sprawling territory, spanning more than 2 million km*. In contrast, other islands
are very small, such as the Pitcairn Islands in the Pacific, which have a total area of only 47 km?.
Article 199 TFEU lays out the objectives of the association with the OCTs, related to trade,
investments and the right of establishment of nationals and companies. Additionally, since 1
January 2014, these relations have been governed by the Overseas Association Decision
[Council Decision 2013/755/EU, of 25 November 2013, on the association of the overseas
countries and territories with the European Union],”* which emphasizes that “the solidarity
between the Union and the OCTs should be based on their unique relationship and their

)

belonging to the same ‘European family”. In short, it is an association conceived of as a
framework for policy dialogue and cooperation on issues of mutual interest (Article 5.1 of the
Decision). Furthermore, “[i]n pursuing these objectives, the association shall respect the
fundamental principles of liberty, democracy, human rights and fundamental freedoms, the rule
of law, good governance and sustainable development, all of which are common to the OCTs
and the Member States to which they are linked” (Article 3.3 of the Decision). From an
institutional perspective, the dialogue between the EU and the OCTs is channelled through an
annual forum and regular trilateral meetings between the Commission, all the OCTs, and the
Member States to which they are linked, and meetings of associates (the Commission,
individual OCTs, and the corresponding Member States).

In short, as non-European territories that have special relations with a Member State, the
OCTs are excluded from the territorial scope of EU law. However, they are included within
the personal scope of EU law, as their nationals, with a few exceptions, have EU citizenship.
Therefore, they have inherited an ambivalent situation, marked by a differentiated and specific
integration, but also by de facto and, at times, de jure assimilation to third countries.» Moreover,

as will be seen below, all have witnessed the emergence of movements secking to strengthen

i Although Bermuda has the status of a British overseas territory, it chose not to apply to the EU for that
same status. Consequently, the association regime was not applicable in that territory. Under the TFEU, Bermuda
could apply to be recognized by the EU with the status of OCT, which occurred in 2014.

> OJ L344, 19 December 2013, at I.

5 T. M’Saidié, Les pays et territoires d’outre-mer dans 'Union Européenne (E. Bruylant, Brussels, 2013).
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their integration with the metropolis, attain a higher level of autonomy, or even achieve

independence.
(c) Other Territories with a Differentiated Status

Finally, there is a group of territories that, although they do not fall within the categories of
ORs or OCTs, has a differentiated status in the EU due to their special constitutional links
with various Member States. These are very diverse territorial entities, mostly of them are
located on the European continent with very different degrees of autonomy with regard to the
Member States on which they depend. These territories include: the Aland Islands; two
German localities (Biisingen am Hochrhein and Heligoland); two Italian localities (Campione
d’Ttalia and Livigno); two Spanish autonomous cities (Ceuta and Melilla#); one British overseas
territory (Gibraltar); one Greek autonomous territory (Mount Athos); and the British

Sovereign Base Areas of Akrotiri and Dhekelia in Cyprus.
(d) Changes in the Special Status

EU law includes rules that allow changes in the special status that the Union grants to these
territories in the event of political-administrative changes in their relations with the states on
which the depend. These rules are intended either to facilitate the transformation of ORs into
OCTs or vice versa or to provide for a possible independence. However, the changes themselves
are the sole responsibility of the Member States; the Union simply facilitates the processes,
without interfering in them.

Thus, Article 355.6 TFEU, the so-called “passerelle clause”, makes it possible to change the
status of these territories without amending the Treaties. It does so by enabling the European

Council, on the initiative of the Member State concerned, to adopt a decision amending the

14 The autonomous cities of Ceuta and Melilla each have their own Statute of Autonomy, passed, respectively,
by Organic Laws 1/1995 and 2/1995, 13 March 1995, as provided under Art. 144.b of the Spanish Constitution. They
are part of the European Union with certain mainly customs- and tax-related exceptions. This specific treatment
was expressly provided for in the Act of Accession of Spain and Portugal to the European Communities (Arts. 25
and 155 of the Act of Accession and Protocol 2).

5 Gibraltar is 2 European territory whose foreign relations are assumed by a Member State. The 1972 Treaty
of Accession of the United Kingdom establishes a special status for Gibraltar. Gibraltar is not an integral part of
the United Kingdom, but rather a territory under British sovereignty, for whose external relations the United
Kingdom is responsible. Therefore, in accordance with Art. 355.3 TFEU, EU law is applicable to it, with some
exceptions, including those provided for in the Act of Accession of the United Kingdom, which excludes Gibraltar
from the common customs territory and the Common Commercial Policy, the Common Agricultural Policy, the
Common Fisheries Policy, and the obligation to collect value-added tax (VAT). Gibraltar is not part of the
Schengen Area.

16 There are also some territories that, although they maintain constitutional ties with Member States, do not
have them with the EU, but rather remain legally unrelated to it. They are the Faroe Islands (Denmark) and the
so-called British crown dependencies (Isles of Man, Guernsey and Jersey).
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status with regard to the EU of a Danish, French or Dutch OCT. Additionally, Article 97 of
the Overseas Association Decision provides for the possibility and consequences that an OCT
might become independent, leave the association or become an OR.

It was through the aforementioned “passerelle clause” that Mayotte %2 which became a French
department in March 2011% came to have the status of an OR. Under that article, France
submitted a request to change the status to the European Council, which unanimously decided
to accept Mayotte’s transformation into an OR as of 1 January 2011. This could also happen in
the Netherlands Antilles, whose political-administrative status was changed in the 2010
constitutional reform. Some of the territories became Dutch municipalities, whilst others
became independent countries within the Kingdom of Holland, opening up the possibility that
their current status of OCTs could be transformed into ORs.

The opposite occurred with regard to the French overseas collectivity of Saint Barthélemy,
which, until 2011, was an OR. However, given its remoteness from the metropolitan territory,
its specific legal status, its close economic relations with partners in the Americas, and the
empbhasis it places on tourism, France requested a change in its status, turning Saint Barthélemy
into one of the Union’s OCTs.

It is also worth recalling that, following the results of the 1982 referendum in favour of
Greenland’s withdrawal from the EEC, the Danish government - as the party responsible for
doing so - submitted a memorandum to the EC Council of Ministers. Denmark proposed a
series of amendments to the Treaties in order to add Greenland to the list of OCTs listed at
the time in Annex I'V of the EEC Treaty. The 1984 treaty enabled this transformation. EU law
ceased to be applied in Greenlandic territory, and relations with Greenland instead came to be
governed by the association regime. As is well known, this transformation was not accompanied
by Greenland’s secession from the Kingdom of Denmark, of which it continues to be a part.
However, it did result in a reduction of the territorial scope of EU law. In contrast, if the
process had entailed Greenland’s separation from Denmark, based on existing practice with
regard to OCTs that have become independent, or on the very specific precedent of Algeria,”
it would have signified its transformation into a third country with regard to the Union and

the termination of the association regime.

7 Algeria was specifically mentioned, as a French department (part of the French Republic), in the Treaty of
Rome (1957). It fell under the territorial scope of the TEEC, with the “modulations” provided for in Art. 227, a
case of “partial application” of the treaties. Algeria’s independence in 1962 meant its exit from the EEC, although
this outcome had not been provided for in EEC Treaty. The withdrawal was never formalized in any treaty.
Indeed, for years, Algeria continued to be mentioned within the territorial scope of European law, until the
reference was eliminated from the text in the Treaty of Maastricht in 1992, when France modified the scope of its
territory with the tacit consent of the other Member States.
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With regard to these cases and how they might apply to new similar situations, as practice
has shown, the initiative corresponds to the Member State concerned, and the execution of the
process falls within the scope of its sovereignty. Therefore, in the author’s view, neither the
Commission nor the Council should assess the advisability of such requests for changes in the
status of such regions and territories, or of their potential independence. Rather, the European
institutions’ actions should be limited to making the necessary amendments to EU law to

accommodate such political-administrative changes.
(2) Territories with Special Status in Member States’ Domestic Law
(a) French Overseas Territories

Several territorial collectivities, the legacy of France’s colonial past, still maintain different
political-administrative ties with the French Republic. These “poussiéres impériales” have
different degrees of autonomy with regard to continental France and maintain their special
local features. In all, overseas France comprises twelve such territories: Saint Martin, Saint
Barthélemy, Guadeloupe and Martinique, in the Caribbean and West Indies; French Guiana
in South America; Saint Pierre and Miquelon, in North America; French Polynesia and the
islands of Wallis and Futuna, New Caledonia and Clipperton in the Pacific Ocean; Mayotte
and Réunion in the Indian Ocean; and, finally, the French Southern and Antarctic Territories.®

They are classified according to three political statuses: overseas departments (départements
d’outre-mer or DOMs), overseas territories (territoires d’outre-mer or TOMs), and territorial
collectivities (collectivités territoriales or CTs). The DOMs have been considered French
departments since 1946. Law 821171, 31 December 1982, granted them the status of mono-
departmental regions, turning them into overseas regions (ORs) and, thus, the overseas
departments and regions (départements et régions d’outre-mer or DROMs) that are part of the
EU. These regions are subject to French law, the inhabitants are entitled to vote, the currency
is the euro and the education system is the same as in metropolitan France. They also have the
same powers as the metropolitan regions. Under Article 73 of the French Constitution, the
DROMs are subject to the system of legislative assimilation. They exercise the legal powers
common to the departments and regions, but also participate in international negotiations and

have greater right of initiative. The DROMs include, amongst others, France’s oldest colonies:

® Some 2.6 million people live in the overseas departments and territories, 1.2 million of whom are minors.

This overseas portion of France makes it the country with the largest extension of jurisdictional waters, after the
United Sates and ahead of Australia. The French EEZs span a total of 11 million km* Some 97% of this surface
is overseas.

v A. Roux, “L’évolution constitutionnelle du statut des départements d’outre-mer”, (30 January 2017). See
also: L. Bleriot, “Les départements et régions d’outre-mer: un statut 4 la carte”, 113 Pouvoirs (2005). F. Lucharie,
Le statut constitutionnel de la France d’outre-mer (Ed. Economica, Paris, 1992).
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Guadeloupe, Martinique, French Guiana, Réunion and Mayotte. As noted above, the latter
acquired the status of DROM in 2011, making it the 101 French department. In 2016,
Martinique and Guiana also became single collectivities.

As for the TOMs, following the 2003 reform of the French Constitution, they became
overseas collectivities (collectivités d’outre-mer or COMs), which gave them greater autonomy.
A COM is a French administrative division that includes the territories governed by Article
74 of the French Constitution, corresponding to the former overseas territories and other
collectivities with special statuses. There are five COMs. On 27 February 2004, French
Polynesia negotiated a special status by the name of “overseas country” (pays d’outre-mer),
granting it a certain level of self-government, with a president and diplomatic representation
in the Pacific area. Saint Barthélemy and Saint Martin, formerly part of the DOM of
Guadeloupe, became autonomous collectivities on 22 February 2007. Saint Pierre and Miquelon,
formerly a DOM, became a territorial collectivity in 198s; they have a status similar to that of
the departments, with a general council. Finally, Wallis and Futuna, in the Pacific Ocean, also
has a specific status. A former TOM, it became a COM following the 1961 reform of the
Constitution. It is the only inhabited French territory that is not subdivided into communes
or municipalities. Furthermore, it is made up of three traditional monarchies. The COMs and
the French Southern and Antarctic Territories*® have a special status with regard to the EU.
They have autonomy in customs and tax matters and their own social welfare systems. France
provides their security.

New Caledonia, which is governed by Title XIII of the French Constitution, is a sui generis
collectivity with a status falling somewhere between that of an independent country and an
overseas community. It has a territorial congress and a territorial government, which is
responsible for matters such as health, taxes, customs, education, etc. It holds local elections
and has speaking and voting rights in the French national assembly. As in French Polynesia,
the currency is the Pacific franc. Articles 76 and 77 of Title XIII introduce the 1998 Nouméa
Accord, which defines the state powers transferred to the institutions of New Caledonia, the

rules of procedure of those institutions, the rules concerning citizenship, the electoral regime,

© The French Southern and Antarctic Territories (Terres australes et antarctiques francaises or TAAF)
comprise the Crozet and Kerguelen archipelagos, the islands of Saint Paul and Amsterdam (in the sub-Antarctic
zone), the Adélie Land (Antarctica), and the Scattered Islands (Europa, Glorioso Islands, Juan de Nova, Bassas da
India and Tromelin) in the Indian Ocean. They have no permanent population, but rather bases that are home to
4 to 100 people (scientists, technical and military personnel, and meteorologists). The military personnel and
meteorologists stationed in the Scattered Islands are rotated every 30 to 45 days. The islands also host scientists.
The bases in the three sub-Antarctic districts and Adélie Land host between 20 and 100 people (scientists and
technical staff) for periods ranging from six months to a year. The TAAF are French overseas collectivities with
administrative and financial autonomy. They are under the authority of a Prefect, who also represents the French
government and is in charge of the collectivity.
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employment and personal status, as well as the conditions and time limits for the people
concerned in New Caledonia to vote on the attainment of full sovereignty.

Unlike the DROMs, the COMs and New Caledonia are subject to the principle of legislative
speciality, governed, respectively, by Articles 74 and 77 of the Constitution: an organic law
determines the status of each community and lists the laws that apply to it. The local assemblies
may draft regulations within the scope of the law, excluding sovereign affairs.

Clipperton Island, off the Pacific coast of Mexico, is uninhabited and is directly
administered by the French government in Paris.»

Little by little, institutional diversity is becoming the norm in the French overseas territories.
Each territory benefits from the political system best aligned with its own reality, seeking
greater autonomy, without necessarily implying its complete detachment from France,
supported by its relations with the metropolis on the basis of a multifunctional democracy.
Otherwise, the French Constitution, insofar as it applies to the matter at hand, provides for
the possibility of the independence of these territories, based on the right to self-determination
(Article 5.3 of the 1958 Constitution, supplemented by paragraph 2 of the Preamble of that
Constitution). Thus, a possible future secession of New Caledonia or French Polynesia would
not encounter constitutional barriers; rather, they are French territories that, due to their
specific characteristics, could become sovereign states.* However, this would be achieved via
processes agreed upon with the competent authorities of the Republic and would in no case be

unilateral processes of independence.
(b) Dutch Overseas Territories

The Kingdom of the Netherlands consists of four “independent countries”: the Netherlands,
Aruba, Curagao and Sint Maarten. The latter three territories are in the Caribbean and,
together with the islands of Saba, Bonaire and Sint Eustatius, are the last territories in America
linked to this European country. This group of islands was formerly known as the Netherlands
Antilles.

In 1986, Aruba, which has a population of just over 100,000 inhabitants, became an
independent country within the Kingdom. In 2010, Curagao, with a population of 145,000, and
Sint Maarten, with a population of 37,000, followed in its footsteps. However, despite their
status as “independent countries”, these territories are not fully independent. The king of The

Netherlands is the head of state and, although they have autonomy in internal affairs, the

® French sovereignty over the island was recognized in an arbitral award rendered by the King of Italy in
1931. However, this sovereignty has not been enshrined in the French constitution or by any legislative act of the
country.

2 In the past, this enabled the independence, following local referenda, of Comoros (1974) and Djibouti (1997).
F. Luchaire, “La France d’outre-mer et la République”, 3 Revue Frangaise d’Administration Publique (2007), at 6.
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foreign policy and defence of Aruba, Sint Maarten and Curagao continue to depend on this
European country. All the inhabitants of the Dutch territories, regardless of whether they were
born in Europe or the Caribbean, have the same type of Dutch passport.

The other Dutch islands in the Caribbean (Bonaire, Saba and Sint Eustatius) adopted, also
in 2010, the status of “special municipalities” within the Netherlands, making them an integral
part of the country with the same status as a European territory. At present, things have reached
a certain impasse. The Federation of the Netherlands Antilles should have been dissolved by 1
July 2007, but the reform has been indefinitely postponed. The island territories of Bonaire,
Saba and Sint Eustatius should have become Dutch municipalities with a special status, but
their situation is not yet clearly defined. The Dutch constitutional framework would allow the
independence of these territories. However, faced with that possibility, the various territories
concerned have preferred either reinforced autonomy or assimilation with the metropolis,?
perhaps due to the challenges faced by other territories in the region that chose independence
from the Netherlands in the past.

(c) British Overseas Territories

These are the remains of what was once the British Empire. Although they can be found in
almost every corner of the world, the majority are in the Americas: Anguilla, Bermuda, the
British Virgin Islands, Montserrat, the Cayman Islands, the Turks and Caicos Islands, the
Falkland Islands, and South Georgia and the South Sandwich Islands. The UN Special
Committee on Decolonization considers colonies all of these territories, except South Georgia
and South Sandwich Islands, which do not have a stable population. The Falkland Islands and
South Georgia and the South Sandwich Islands are moreover the subject of a long-standing
dispute between the UK and Argentina, which claims sovereignty over them. This is also
obviously the case with Gibraltar, which, since the Treaty of Utrecht of 1713 and its
transformation, first, into a British colony in 1830 and, then, into an overseas territory in 1969,
has led to fraught relations between the UK and Spain.

From a political viewpoint, these enclaves are British territories, whose status derives from
the British Overseas Territories Act of 2002.* However, they are not part of the United

Kingdom, which, strictly speaking, refers to Great Britain and Northern Ireland. They are

3 D. Kochenov, “Le Droit européen et le (con) fédéralisme néerlandais: une dynamique en évolution
progressive”, in J-Y. Faberon et al. (eds.): Destin des collectivités politiques d’Océanie (PUAM, Aix-en-Provence,
2011).

% Under the 2002 Act, with certain exceptions, any person who was a British Overseas Territories citizen
when the law came into force on 21 May 2002 would automatically become a British citizen, with the right to
establish him or herself in the United Kingdom (which would grant that person European citizenship). Any
person who subsequently acquires British Overseas Territory citizenship may apply for British nationality, which
the Secretary of State may grant as he or she sees fit.
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semi-autonomous territories that are difficult to classify. The UK oversees foreign policy,
domestic police and security, some financial aspects, the public service and, more generally,
“good governance”. The territories are responsible for everything else: economic policy,
immigration, healthcare, education, etc. Despite this autonomy, Queen Elizabeth II is the head
of state and London sets the sovereign policy. These territories issue their own passports, and
their inhabitants are British Overseas Territories citizens. However, since 2002, they have had
the right to acquire British citizenship.

It should be noted that the British Overseas Territories are not the same as the
Commonwealth, nor are they crown dependencies, such as the Channel Islands (Jersey and
Guernsey) or the Isle of Man. A British crown dependency is under the sovereignty of the
monarch of the United Kingdom but is not part of it and does not belong to the European
Union. The Commonwealth of Nations is made up of 53 independent countries. Since 1950, it
has not entailed any submission to the British crown. As noted, the British Overseas Territories
are under British sovereignty, but are not part of the United Kingdom. They are not directly
administered by the British government, but rather have their own. The UK is responsible for
aspects related to sovereignty. These territories are not represented in the British Parliament.
Each one has a governor appointed by the British monarch, who acts as the representative of
“Her Majesty’s Government”. The governors have powers with regard to security in the
territory and representation between the territory and the British government. They are
generally from the UK, although some are naturals of the territory they govern.

Movements for self-determination are a minority in these places, as seen in the various
plebiscites held in them on the matter: in Bermuda, Anguilla, the Turks and Caicos Islands,
etc. Additionally, some of these enclaves are territories whose population has been expelled or
displaced, as occurred on Diego Garcia Island®, or with populations has been implanted by the
United Kingdom (e.g. in Gibraltar the “Llanitos”, and in the Malvinas/Falkland Islands the
“Kelpers”). They thus obviously support a policy of assimilation with the metropolis and,
therefore, are unlikely to give rise to pro-independence movements.

The British “constitutional” framework allows for the independence of these territories. The
UK government considers that, when appropriate, it will help each territory achieve
independence, provided that the population has expressed its will to do so clearly and
constitutionally. In fact, in one case (Turks and Caicos Islands), this has already occurred.
However, the country concerned ultimately reversed course, preferring a status of home rule,

without cutting relations with the metropolis.

5 A. Pigrau Solé, “El caso de la isla de Diego Garcia: Territorios sin Derecho internacional, personas sin
derecho” 31 Revista Electrénica de Estudios Internacionales (2016) 1-36 [DOI: 10.17103/reei.31.01]
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(d) Territories Dependent on Denmark

In the Danish case, there are two territories with special statuses. The first is the Faroe Islands,
which maintain constitutional links with the Kingdom of Denmark, but not with the EU,
which, de jure, is unrelated to them. The other is Greenland, which has the special status of an
OCT.

In the case of the Faroe Islands, its citizens have voted on separation multiple times and,
after 70 years, remain divided on the issue. In 1946, the region voted on independence. The
“Yes” vote narrowly won, receiving 50.73% of the total 11,640 votes cast, which represented a
turnout of 67.5% at the time. Copenhagen rejected the separation outright, arguing that the
margin was too slim. Nor were the Faroese separatists able to agree on how to implement it.
This was for one main reason: two of the three most populous islands had voted for continued
union with Denmark. The crown dissolved the island assembly and called new elections. The
unionists increased their ranks and won. The independence movement ended up settling, two
years later, for a home-rule agreement that granted the islands absolute power in all matters
except defence, foreign affairs, the judiciary, and exchange policy. Seventy years on, the strength
of the Faroese independence movement remains unchanged. In the most recent elections, held
in 2015, the total share of the vote going to separatist parties was exactly the same as the “Yes”
vote in the 1946 referendum: 50.7%. Pro-independence parties won 17 of the 33 seats in a record-
setting election, with a turnout of 88.8%. However, the most voted party was unionist: the
social democratic SDP. The result was a coalition government of separatist and unionist parties
that shared a common goal: to draft a new Constitution, including the right to self-
determination of the Faroe Islands, on which the people of the islands would vote on 25 April
2018. However, the plan was ultimately postponed indefinitely, due to a lack of agreement
between the Islands’ parties on the content of the future constitution.

With regard to Greenland, it is the largest island in the world and the largest territory in
the Americas under the sovereignty of a European state. Greenland, which is home to around
60,000 people, is an autonomous country within the Kingdom of Denmark. In 1814, it became
a Danish colony, but that status has undergone changes. In 1953, it became a Danish overseas
territory, and in 1979, it obtained its own parliament and limited self-government. When
Denmark was negotiating its accession to the European Communities, this territory did not
have a statute of autonomy. However, disregarding Greenlanders’ reservations, the Danish
authorities decided to include it in the Communities anyway, in the country’s Treaty of
Accession, signed in 1972 and in force since 1973. This was not the case with the Faroe Islands,
which already had a statute of autonomy at the time, and thus never joined the Communities.

Years later, Greenland also obtained a statute of autonomy within the context of the Danish

state, which transferred to it nearly all the powers exercised to date by the Danish authorities
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and entered into force on 1 May 1979. Based on the statute, the Greenland Parliament decided,
in 1981, to hold a “non-binding referendum” on continued membership in the EC. The
referendum was held on 23 February 1982, and the majority (52% vs 46.1%) voted in favour of
Greenland’s exit from the Community. The Danish government - as the competent authority
to do so - submitted a memorandum to the EC Council of Ministers, proposing amendments
to the Treaties. Denmark submitted the inclusion of Greenland to the list of OCTs (Annex
IV of the EEC Treaty) and negotiated an agreement with three similar articles for the three
treaties (EEC, ECSC, EAEC), providing that “This Treaty shall not apply to Greenland”,
together with other modifications. This situation changed again in 2008, when Greenlanders
voted in favour of greater autonomy, which was achieved through the passage of the Home
Rule Act of 21 June 2009, another step towards greater self-government. The territory is home
to a large independence movement, represented by most of the political parties (except the
conservative party), which advocate secession from Denmark.

Although from a constitutional point of view, the independence of the Faroe Islands and
Greenland is possible, the fact of the matter is that the Danish authorities have reacted swiftly
and decisively whenever such possibilities might have occurred, demanding that the option be
supported by a sufficiently representative percentage of the population, which, to date, has not

been the case.
(e) Territories Belonging to Portugal

The Azores are an archipelago located in the North Atlantic, about 1,500 km west of Lisbon
and 3,600 km east of North America. They have a surface area of 2,322 km* and a population of
245,766 inhabitants. Since 1976, the Azores have been an autonomous region of Portugal. As
such, they have their own regional government and parliament, elected by direct universal
suffrage and with broad legislative and political powers. The seat of the regional government
is in Ponta Delgada (Sio Miguel), and that of the parliament, in Horta (Faial).

Madeira is an Atlantic archipelago located 9oo km southwest of Portugal (1,000 km from
Lisbon) and 550 km west of the African coast (Agadir). It has a surface area of 80152 km?* and a
population of 256,424 inhabitants. Since 1976, Madeira has also been an autonomous region of
the Republic of Portugal. It is governed by a specific political and administrative regime: the
statute of an autonomous region. It has its own governing bodies: a legislative assembly and a
regional government. The seat of the regional government is in Funchal.

Portugal is a unitary and centralized state, of which its overseas territories are an integral
part. However, the Azores and Madeira have a status that sharply differentiates them from the
metropolitan territory. Under the Portuguese Constitution, they are “autonomous regions”, a

status that affords them broad internal autonomy, in terms of both legislative and executive
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powers (Article 6). Beyond that, the Portuguese Constitution does not provide for the

separation of the constituent territories of the Republic.
(f) Territories Belonging to Spain

The Canary Islands are an Atlantic archipelago made up of seven islands, located northwest of
the Sahara and 2,000 km from Madrid. They have a surface area of 7,447 km* and a population
of 2,135,722 inhabitants. The Canary Islands are part of the Spanish system of self-governing
regions or “autonomous communities” (comunidades auténomas) within a parliamentary
monarchy defined in the 1978 Constitution. They have their own regional government and a
parliament consisting of 6o seats. They are divided into two provinces: Las Palmas and Santa
Cruz de Tenerife.

The Spanish Constitution likewise does not contain support for unilateral procedures of
independence. On the contrary, it makes express mention of the territorial integrity of the state
and its indivisibility (Article 2). It additionally provides for a mechanism for forcing an
autonomous community to comply with its constitutional obligations in extreme cases of

breach or of serious harm to the general interests of Spain (Article 155).

(B) INVOCATION OF THE PRINCIPLE OF SELF-DETERMINATION OF PEOPLES IN TERRITORIES
WITH SPECIAL STATUS

In view of the diversity of the overseas territories’ situations, the EU has always maintained
the same position, namely, that they are, as noted, internal questions and processes of its
Member States. It is the Member States who are firstly and primarily responsible for the
economic and social development of their respective overseas territories. They also have the
power to establish or modify the political and administrative links that they have with these
entities, in accordance with their constitutional systems. Of course, in so doing, they must bear
in mind the undergirding values of the process of European integration, set out in Article 2
TFEU, as well as the provisions of international law applicable to such relations, in particular,
those referring to non-self-governing territories and decolonization processes.

With regard to the latter, it should be recalled that on 14 December 1960, UN General
Assembly Resolution 1514 (XV) paved the way for the decolonization of dozens of territories.
The Declaration on the Granting of Independence to Colonial Countries and Peoples provided
that all peoples have the right to self-determination. It further proclaimed the need to bring
colonialism “to a speedy and unconditional end”. Two years later, the UN created the Special
Committee on Decolonization and, although 8o former colonies have since achieved
independence, 17 territories have yet to be decolonized. Most of them continue to have specific
relations with certain Member States of the European Union and have a special status within

it. This is the case of: Anguilla; Bermuda; Gibraltar; the Cayman Islands; the Falkland Islands;
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the Turks and Caicos Islands; the British Virgin Islands; Montserrat; New Caledonia; French
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